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This section of the FEDERAL REGISTER 
contains regulatory docoments having 
general appiicabiiay and legal effect, most 
of w^Kt) are key^ to and codr5ed m 
ihe Code of Federal Regulations, wrhich is 
pudHhed under 50 tdes pursuant to 44 
use. 1510. 

The Code of Federal Regulationa is sold 
by the Supedntendenl of Documents. 

Pnees of new booM are fested in the 
fast FEDERAL REGISTER bsue of each 
weolL 


DEPARTMENT Of AQRtCULTURE 
Federal Crop Inauranca Corporation 
7 CFR Part 406 

Nursery Crop Insurance Regulationa 

agency: Federal Crop Insurance 
Corporatioa USDA. 

ACTKNt: Notice of extension of sales 
closing date (Acceptance of 
Applications). 

SUMMANV: Effective for the 1993 crop 
year only, the Federal Crop Insurance 
Corporation (FCIC) herewith gives 
notice of its determination with respect 
to the acceptance of applications and 
crop reports for nursery crop insurance 
in counties and parishes having an 
October 31 sales closing date which 
were directly affected by Hurricane 
Andrew. This action is necessary in 
order to allow those counties adversely 
affected by Hurricane Andrew the 
additional time needed to obtain 
information concerning the crop 
insurance program. The intended effect 
of this notice is to extend the date for 
accepting applications for multi-peril 
crop insurance for Nursery and to 
comply with the provisions of the 
General Crop Insurance Regulations. 
The sales closing date is extended from 
October 31 to November 30 for the 
Broward. Collier, Dade. Lee, and Palm 
Beach Counties, Florida: and Acadia, 
Avoyelles, Evangeline, Iberia, Iberville, 
Lafayette. Point Coupee, Rapides, St. 
I^ndry, St. Martin. Vermilion, and West 
Baton Rouge Parishes, lx>uisiana. 
EFFEcnvf DATE: November 9, 1992. 

FOR FURTHER INFORRIATION CONTACT: 
Mari L Dunleavy, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washii^ton. DC 2Q25a 
telephone (202) 254>eai4. 
SUFFLEMeiTARY INFORMATION: Under its 
«^gulaliont for insuring crops, FCIC 


requires that applications for crop 
insurance protection must be filed on or 
before the sales closing date. FCIC 
published a notice at 57 FR 44968 on 
September 30,1992 which extended the 
date for accepting applications for multi- 
peril crop insurance for Nursery from 
Septemlm 30 to October 31. Due to lack 
of effective communication in the areas 
affected by Hurricane Andrew, the 
notice of extension at 57 FR 44968 was 
not distributed quickly enough for 
producers in this area to realize that the 
extension had been allowed. 

FCIC has therefore determined to 
further extend the sales closing date for 
nursery crops In counties and parishes 
which were adversely affected by 
Hurricane Andrew. 

Nursery Crop Insurance Regulations 
require a nursery crop inspection before 
insurance attaches; therefore FCIC has 
determined that no adverse selection 
will result from extending the sales 
closing date to November 30,1992. 

Under the provisions of the General 
Crop Insurance Regulations (7 CFR 
401.8), the sales closing date for 
accepting applications may be extended 
by notice in the Federal Register upon 
determination that no adverse 
selectivity will result from such 
extension. 

Notice 

Accordingly, pursuant to tlie authority 
contained in, the Act as amended (7 
U.S.C. 1501 ef seg.) Federal Crop 
Insurance Corporation herewith gives 
notice that nursery crop insurance 
applications for Broward. Cbllier, Dade, 
Lee. and Palm Beach Counties, Florida; 
and Acadia, Avoyelles. Evangeline. 
Iberia, Iberville, Lafayette. Point 
Coupee. Rapides, St. I^andry. St. Martin, 
Vermilion, and West Baton Rouge 
Parishes, Louisiana will be accepted up 
to the close of business on November 30. 
1992 effective for the 1903 crop year 
only. 

Authoritr. 7 U.S.C 1508.151A 
Done IQ Wushingtoo, DC. on November 2, 
1002 . 

Ismet E. Cason, 

Manage r. Federal Crap Inaurxmce 
Corporation. 

(FR Doc. 92-27068 Filed 11-6-92; 845 am| 
BiujNa coot Mio-as-« 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 333 

RtN 3064-AA55 

Extension of Corporate Powers 

agency; Federal Deposit Insurance 
Corporation (FDIC). 

ACTION: Final rule. 

summary: The FDIC is amending its 
regulations on extensions of corporate 
powers to eliminate existing language 
which makes certain prohibitions 
concerning equity investments by 
savings associations applicable to state 
banks that are members of the Savings 
Association Insurance Fund. Such banks 
would thereafter be tubfect to the 
restrictions of new regulations on 
activities and investments of insured 
slate banks in lieu of the existing 
regulations. The new regulations, which 
were recently adopted by the FDIC In 
final after a 30-day comment period, are 
published elsewhere in today's Federal 
Register. The effect of the final 
amendment to existing regulations on 
extensions of corporate powers is to 
subject Savings Association Insurance 
Fund member state banks and Bank 
Insurance Fund member state banks to 
the same restrictions insofar as their 
equity investments are concerned. 
DATES: The final amendment is effective 
December 9.1902. 

FOR FURTHER INFORMATION CONTACT: 

Curtis L. Vaughn, Examination 
Spedalist, (202) 606-6759. Shirley K. 
Basse. Review Examiner. (202) 896-6815. 
or Cheryl A. Steffen, Review ^aminer, 
(202) 098-6708, Division of Supervision, 
FDIC, 550 17th Street, NW., Washington. 
DC., 20429; Pamela E.F. LeCren, Counsel. 
(202) 898-3730, Counsel, or Grovetta N. 
Gardineer, (202) 896-3905. Senior 
Attorney, Legal Division. FDIC 550 17lh 
Street. NW., Washington. DC, 20429; or 
David K. Home, (202) 898-3061, 

Financial Economist. Division of 
Research and Statistics, FDIC 55017th 
Street. NW,. Washington. DC., 20429. 
aUFPLEMENTARY INFORMATfON; On 
December 19.1991, President George 
Bush signed into law the Federal 
Deposit insurance Corporation 
Improvement Act of 1991 (FDICIA, Pub. 

L 102-242,106 Stat. 2236). SecUon 303 of 
FDICIA added section 24 to the Federal 
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Deposit Insurance AcU '*Activities of 
Insured State Banks'* (FDI Act) (12 
U»S.C 1831a). With certain exceptions, 
section 24 of the FDI Act limits the 
activities and equity investments of 
state chartered insured banks to the 
activities and equity investments that 
ore permissible for national banks. 

While much of section 24 is not effective 
until December 19.1992, the portions of 
section 24 dealing with equity 
investments were effective upon 
enactment. December 19.1991. 

Paragraph (c) of section 24 **Equity 
Investments by Insured State Banks" (12 
U.S.C. 1831a(c)]. pro\ddc8 that no 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type that is not 
permissible for a national bank. As 
already indicated, this paragraph 
became effective December 19.1991. 
Several exceptions to the general 
prohibition to making or retaining equity 
investments are found in paragraph (c) 
itself and in subsequent paragraphs of 
section 24. In addition, paragraph (c) 
provides a "transition rule" that requires 
insured state banks to divest prohibited 
equity investments as quickly as can be 
prudently done but in no event any later 
than December 19,1990. The FDIC is 
given the authority to establish 
conditions and restrictions governing 
the retention of the prohibited 
investments during the divesture period. 
Paragraph (c) expressly provides for an 
exception for the retention or 
acquisition of equity investments in 
majority owned subsidiaries and equity 
investments in qualified low income 
housing. 

Section 24(f). "Common and Preferred 
Stock Investment" (12 U.S.C. 18310(0), 
which also became effective upon 
enactment of FDICIA. provides that no 
insured state barrk may directly or 
indirectly acquire or retain any equity 
investment of a type, or in an amount, 
that is not permissible for a national 
bank and which is not otherwise 
permitted under section 24. Like 
paragraph (c). paragraph (0 contains 
several exceptions to the general 
prohibition. 

Paragraph (0(2) creates a limited 
exception for investments in common or 
preferred stock or shares of investment 
companies. The exception allows 
insult state banks that (a) are located 
in a state that as of September 30.1991 
permitted the bank to invest in common 
or preferred stock listed on a national 
securities exchange or shares of an 
investment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a-l et seq.), and (b) which 
mode or maintain^ investments in 


listed stock or registered shares during 
the period from ^ptember 30.1990 to 
November 26,1991. to acquire or retain, 
subject to the FDICs approval, listed 
stock or registered shares up to a 
maximum investment of 100 percent of 
the bank's capital A bank must ftle a 
written notice with the FDIC of its intent 
to take advantage of the exception (and 
must receive the FDICs approval) 
before it can lawfully retain or acquire 
listed stock or registered shares 
pursuant to the exception provided by 
paragraph (f)(2). If a bank made 
investments in listed stock or registered 
shares during the relevant period that 
exceed in the aggregate 100 percent of 
the bank's capital as measured on 
December 19.1991. the bank must divest 
the excess over the three year period 
beginning on December 19.1991 at a rate 
of no less than of the excess each 
year. 

Paragraph (d)(2) provides an 
exception for the retention of an equity 
interest in a subsidiary that was 
engaged in a state in insurance activities 
as principal on November 21,1991 so 
long as the subsidiary's activities 
continue to be confined to offering the 
same type of insurance to residents of 
the state, individuals employed in the 
state and any other person to whom the 
subsidiary provided insurance as 
principal without interruption since such 
person resided in or was employed in 
the stale. 

Paragraph (e) indicates that nothing in 
section 24 shall be construed as 
prohibiting an insured state bank in 
Massachusetts, New York or 
Connecticut from owning stock in a 
savings bank life insurance company 
provided that consumer disclosures are 
made. 

Section 24(g) grants the FDIC the 
authority to make determinations under 
section 24 by regulation or order. 

The FDIC recently adopted a new Part 
382 of its regulations implementing the 
equity investment restrictions of section 
24. That final regulation is published 
elsewhere in today's Federal Register. 

On April 30.1991 the FDIC amended 
its regulations by adding a new section 
333.3 to Part 333, "Extension of 
Corporate Powers" (12 CFR 333.3). That 
section, among other things, causes state 
banks that are members of the Savings 
Association Insurance Fund (SAIF 
member state banks) to be subject to the 
conditions and restrictions regarding 
equity investments to which stale 
savings associations are subject 
pursuant to i 303.13 of the FDICs 
regulations (12 CFR 303.13). Section 
303.13 was adopted by the FDIC on 
December 12,1909 (54 FR 53540. 


December 29.1989) in order to 
implement section 28 of the FDI Act (12 
U.S.C 1631e) which placed certain 
prohibitions on the activities and eqtiity 
investments of state savings 
associations. Section 28 was added to 
the FDI Act as part of the Financial 
Institutions Reform. Recovery, and 
Enforcement Act of 1989 (FIRRFJV. Pub. 

L 101-73.103 Stal. 183 (1909)). 

Among other things, section 28 of the 
FDI Act and { 303.13 of the FDICs 
regulations prohibit state chartered 
savings associations from acquiring or 
retaining any equity investment of a 
type or in an amount that is nol 
permissible for a federal savings 
association. If a state savings 
association meets Its fully phased-in 
capital requirements and the FDIC 
determines that there is not a significant 
risk to the deposit insurance fund, a 
state savings association may acquire or 
retain an equity investment in a service 
corporation that would not be 
permissible for a federal savings 
association. Equity Investments 
acquired prior to August 0,1989 that are 
prohibited investments must be divested 
as quickly as prudently possible but in 
no event later than July 1,1994. The 
FDIC may set conditions and 
restrictions governing the retention of 
the prohibited equity investments during 
the divestiture period. 

It was the determination of the FDICs 
Board of Directors when } 333.3 was 
adopted that savings associations which 
convert to state chartered banks and 
retain their membership in SAIF should 
continue to be subject to the safeguards 
enacted by FIRREA. The action was 
found necessary by the Board of 
Directors to protect SAIF from harm. At 
the same time, however, the Board of 
Directors indicated that it was not its 
intent to permanently establish two 
classes of state banks that would be 
treated differently based upon their 
membership in a particular deposit 
insurance fund. Ilie FDIC subsequently 
undertook a review of the issue of 
expanded bank powers with the hopes 
of proposing a regulation applicable to 
all state banks. Before the FDIC could 
publish a proposal, however. Congress 
enacted FDICIA along with the 
provisions described above concerning 
equity investments. 

It is the FDICs opinion that S 333.3 
was not repealed by implication with 
the enactment of section 303 of FDICIA. 
However, in light of the action by 
Congress, the FDICs previously 
expressed intent to adopt uniform 
treatment for state banks, and the fact 
that the equity Investment provisions of 
section 24 of the FDI Act are currently 
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effective, the PDiC proposed (o amend 
9 33X3 of this part to allow state banks 
to be governed by the equity Investment 
provisions of section 24 of the FDt Act 
and any regulations adopted by the 
FDIC pursuant thereto (57 FR 3043X |uly 
9,1992). 

The proposed amendment was 
published for a 30-day comment period. 
Two comments were received both of 
which approved of the FDlCs proposed 
action. In view thereof, the FDIC is 
adopting the proposed amendment in 
Hnal without any changes. As a resuit of 
the amendment, state SAIF member 
banks will no longer be subiect to the 
equity Investment restrictions of 9 309.13 
but will be guided in their equity 
investments by the provisions of section 
24 of the FDI Act and the regulations 
adopted by the FDIC pursuant thereto. 

Regulatory Ilexibality Analysis 

The Board of Directors has 
determined that the final amendment, 
will not have a significant economic 
impact on a substantia] number of small 
entities. The amendment wiU not 
necessitate the development of 
sophisticated recordkeeping and 
reporting aystems by small institutions 
nor the expertise of specialized staff 
accountants, lawyers or managers that 
small institotions are less likely to have 
absent hiring additional employees or 
obtaining these services from outside 
vendors. On the contrary, the final 
amendment %vill relieve what may be 
perceived as a burden on SAIF member 
state banks (both large and small) in 
that they are current^ subfect to a 
different set of rules regarding their 
equity investments than that to which 
Bank Insurance Fund member state 
banks are subfect. SAIF member state 
bonks are presently required to comply 
with the most restrictive rule and 
therefore must determine which rule is 
in fact the more restrictive. This 
amendment would relieve that burden 
and place SAIF member state banks on 
a par %vith BfF member stale banks. 

As the final amendment %vill not have 
a disparate economic impact on small 
institutions, the FDIC was not required 
to conduct a Regulatory Flexibility Act 
analysis. (See section 605 of the 
Regulatory Flexibility Act (511.8.0 
605)). 

list of Sub)€Cts in 12 CFR Part 333 
Banks, banking. 

In consideration of the foregoing, the 
FDIC hereby amends chapter III, title 12 
of the Code of Federal Regulations by 
amending part 333 as follows; 


PART 333—EXTENSION OF 
CORPORATE POWERS 

1. The authority citation for P»Tt 333 
continues to read as follows: 

Authority; 12 US.C 1016.1618.1819, 
lazatm). 

933X3 (AmafHltd] 

X Section 333.3(o) is amended by 
removing **sel forth in 9 309.13(a] 
through 9 303.13(f) of this chapter 
where it appears in the first sentence 
and adding in lieu thereof ‘‘act forth in 
9 303.13(al through 9 303.13(c), and 
9 303.13(f) of this chapter"*. 

By Order of the Board of Diroctors. 

Dated at WathingUm, DC ibis 27th day of 
October. 1902. 

Federal Deposit Insurance CorporatKui. 
Hoyle L. Robhraon, 

ExecuU ve Secretary, 

|FR Doc. 02-26605 Filed 11-6-02; 8c45 am) 
axuMo coos S7t4-evif 


12 CFR Part 362 
RIN 30e4-AA29 

ActI villas anrl fnvastmanta of Insurarl 
State Banka 

AOCMCV: Federal Deposit Insurance 
Corporation (FDIC). 

ACnoN: Final rule. 

summary: The FDIC is adding a new 
final rule which implements a portion of 
new section 24 of the Federal Deposit 
Insurance Act (FDI Act). This new rule 
will govern the activities and 
investmemts of insured state banks. 
Under the fmal rule, insured state banks 
are prohibited, subiect to certain 
exceptions, from making equity 
investments of a type, or in an amount, 
that are not permissible for a national 
bank. The regulation requires banks to 
file with the FDIC a plan for the 
divestiture of any prohibited equity 
investments; establishes procedures 
regarding notices to the FDIC pertaining 
to excepted equity investments in 
common or preferred stock or shares of 
registered investment companies; 
delegates authority to act on 
applications, notices and divestiture 
plans from the FDICs Board of Directors 
to the Director of the Division of 
Supervision and to regional directors If 
redelegated by the Director, and 
requires that certain information be 
provided to the FDIC regarding existing 
insurance underwriting activities that 
section 24 of the FDI Act allows to be 
continued. 

CfFECTiVK date: The final regulation is 
effective December 9.1992. 


FOR FURTHER INFORMATION CONTACT: 
Curtis L Vaughn, Examination 
Specialist, (202) 896-6759. Shirley K. 
Basse. Review Examiner. (202) 69&-681X 
or Cheryl A. Steffen. Review Examiner. 
(202) 896-6766. Division of Supervision, 
FDlt 55017lh Street. NW^ Washington. 
DC 20429; Pamela EF. LeCran, Counsel, 
(202) 886-3730. or Grovetta N. 

Gardineer. Senior Attorney, (202) 896- 
3905. Legal Division, FDIC 55017lh 
Street NW., Washington. DC 20429: or 
David K. Home. Financial Economist 
(202) 896-3981. Division of Research and 
Statistics. FDIC. 55017lh Street, NW., 
Washington. DC 20429. 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Au 

The collection of infoimalion 
contained in this final rule has been 
approved by the Office of Management 
and Budget under control number 3064- 
Dili pursuant to section 3501(h) of the 
Paperwork Reduction Act (44 U.S.C 
3501 et seq.k Comments on the 
collection of information should be 
directed to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. Washington. 
DC 20S0X Attention; Desk officer for the 
Federal Deposit Insurance Corporation, 
with copies of such comments to be sent 
to Steven F. Hanft, Office of the 
Executive Secretary, room F-45X 
Federal Deposit Insurance Corporation. 
55017th Street, NW., Washingtoa DC 
20429. The coHection of information in 
this regulation is found in 9 362.3(b). 

9 362X(c), 9 362.3(d). and 9 36X4 and 
lakes the form of (1) a requirement to 
submit a divestiture plan covering the 
disposition of equity investments that 
may no longer be retained, (2) a 
requirement to file a notice of intent to 
retain and acquire common or preferred 
stock listed on a national securities 
exchange or shares of an investment 
compony registered under the 
Investment Company Act of 1940 (15 
U.S.C. 80a), (3) a notice concerning 
certain insurance activities conducted 
by well-capitalized insured state banks 
and/or any of their subsidiaries as of 
November 21.1991: (4) a requirement 
that less then well-capitalized insured 
state banks must submit an application 
if they wish to request permission to 
retain an equity investment in an 
Insurance underwriting department and/ 
or subsidiary; and (5) a requirement that 
not well-capitalized banks must file an 
application if they wish to obtain the 
FDICs consent to retain an equity 
investment in an insurance underwriting 
department or subsidiary. The 
information will allow the FDIC to 
properly discharge its responsibilities 
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under section 24 of the Federal Deposit 
Insurance Corporation Act as amended 
by section 303 of the Federal Deposit 
Insurance Corporation Improvement Act 
of 1991 (FDICIA. 12 U.S.C 1831a). The 
information in the divestiture plans and 
notices will be used by the FDIC for 
assuring compliance with the law, as 
part of the process of determining risk to 
the applicable insurance fund, and for 
granting exceptions. If warranted, to the 
restrictions contained in section 24 of 
the Federal Deposit Insurance 
Corporation Act 
The estimated annual reporting 
burden for the collection of information 
requirement in the regulation is 
summarized as follows: 

Phn for Divestiture of Prohibited Equity 
Investmonts 

Number of Respondents: 1,879 
Number of Responses Per Respondent: 1 
Total Annual Responses: 1,879 
Hours Per Response: 16 
Total Annual Durden Hours: 30.064 

Notice of Intent to Invest in Common or 
Preferred Stock or Shares of an 
Investment Company 

Number of Respondents: 1,036 
Number of Responses Per Respondent: 1 
Total Annual Responses: 1.038 
Hours Per Response: 8 
Total Annual Durden Hours: 8.304 

Notice of Insurance Activities 

Number of Respondents: 10 

Number of Responses Per Respondent* 1 

Total Annual Responses: 10 

Hours Per Response: 6 

Total Annual Burden Hours: 60 

Application Regarding Insurance 
Activities of an Underwriting 
Deportment and/or Subsidiary 

Number of Respondents: 10 

Number of Responses Per Respondent: 1 

Total Annual Responses: 10 

Hours Per Response: 9 

Total Annual Durden Hours: 90 

Background 

On December 19.1991. the Federal 
Deposit Insurance Corporation 
Improvement Act of 1991 (FDICIA. Pub. 
L No. 102>242.105 Stat. 2236) was 
signed into law. Section 303 of the 
FDICIA added section 24 to the Federal 
Deposit Insurance Corporation Act. 
•"Activities of Insured State Banks” (FDI 
Act 12 U.S.C 1831a). With certain 
exceptions, section 24 of the FDI Act 
limits the activities and equity 
investments of state chartered insured 
banks to activities and equity 
investments that are permissible for 
notional banks. On July 9.1992 the 
FDIC's Board of Directors sought 


comment for thirty days on a proposed 
rule that would implement the equity 
investment restrictions of section 24 (57 
FR 30435). A description of the statute, 
the provisions of the proposed 
regulation, a summary of the coniments. 
and a discussion of the changes made to 
the proposal based upon the comments 
follows. 

In addition, insured state banks 
should note that at the same time the 
FDIC proposed to amend its regulations 
by adding new Part 362. the FDIC 
proposed to amend S 333.3 of the FDICs 
regulations, ''Savings Association 
Insurance Fund (SAIF) member state 
banka formerly savings associations,” 
(12 CFR 333.3). That proposal sought 
comment on amending S 333.3 so as to 
relieve SAIF member state banks from 
the restrictions of section 333.3 in so far 
as that regulation made SAIF member 
state banks subject to the equity 
investment restrictions applicable to 
savings associations found in S 303.13 of 
the FDICs regulations (12 CFR 303.13). 
By proposing the amendment, the FDIC 
sou^t comment on eliminating what is 
currently a disparate treatment among 
banks as to their equity investments 
based upon their deposit insurance fund 
membership. The FDIC has adopted the 
proposed amendment to $ 333.3 without 
change. A full discussion of the FDICs 
action on that proposal can be found 
elsewhere in today's Federal Register. 

Description of Statute 

The preamble accompanying the 
proposed regulation contained a 
description of section 24. That 
description is republished below with 
one or two notable changes based upon 
the comments. In several instances the 
description has not changed despite 
comments that the FDICs reading of the 
statute is flawed. Our response to those 
comments can be found elsewhere in 
this document Insured state banks 
should keep in mind when reading 
through the final regulation that it 
focuses solely on equity investments. 
The remainder of section 24 (notably 
section 24(a) and 24(d), 12 U.S.C. 
1831a(a) and 1831(d)) which deals with 
"activities” of Insured state banks and 
their subsidiaries will be dealt with by 
the FDIC in a subsequent proposal. The 
FDIC anticipates to publish that 
proposal in the very near future. 

While much of section 24 (notably 
sections 24(a) and 24(d)) does not 
become effective until December 19, 
1992. the provisions of section 24 that 
deal with equity investments (section 
24(c) and section 24(f)) were effective 
upon the date of enactment of FDICIA, 
December 19,1991. Paragraph (c) of 
section 24 (12 U.S.C 1831a(c)), "Equity 


Investments by Insured State Banks", 
provides that no insured state bank may 
directly or Indirectly acquire or retain 
any equity investment of a type that is 
not permissible for a national bank. 
Several exceptions to the general 
prohibition to making or retaining equity 
investments are found in paragraph (c) 
Itself and in subsequent paragraphs of 
section 24. in addition, paragraph (c) 
provides a "transition rule" that requires 
insured state banks to divest prohibited 
equity investments as quickly as can be 
prudently done but in no event later 
than December 19,1996. The FDIC is 
given the authority to establish 
conditions and restrictions governing 
the retention of the prohibited 
investments during the divestiture 
period Paragraph (c) expressly provides 
for on exception for the retention or 
acquisition of equity investments in 
majority owned subsidiaries and equity 
investments in qualified low income 
housing. 

Section 24(f) (12 U.S.C 1831a(f)). 
"Common and Preferred Stock 
Investment", also effective upon 
enactment of FDICIA, provides that no 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type, or in an amount, 
that is not permissible for a national 
bank and is not otherwise permitted 
under section 24. Like paragraph (c). 
paragraph (f) contains several 
exceptions to the general prohibition. 

Paragaph (f)(2) creates a limited 
exception for investments in common or 
preferred stock listed on a national 
securities exchange or shares of 
registered Investment companies. The 
exception allows insured state banks 
that (a) are located in a state that as of 
September 3a 1991 permitted banks to 
invest in common or preferred stock 
listed on a national securities exchange 
(listed stock) or shares of an investment 
company registered under the 
Investment Company Act of 1940 (15 
U.S.C. 80a-l et seq.) (registered shares), 
and (b) which made or maintained 
investments in listed stock or registered 
shares during the period from September 
30,1990 to November 28,1991, to acquire 
and retain, subject to the FDICs 
approval, listed stock or registered 
shares up to a maximum of 100 percent 
of the bank's capital. A bank must file a 
written notice with the FDIC of its Intent 
to take advantage of the exception and 
must receive the FDICs approval before 
it can lawfully retain or acquire listed 
stock or registered shares pursuant to 
the exception. If a bank made 
investments during the relevant period 
in listed stock or registered shares that 
exceed In the aggregate 100 percent of 
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the bank's capital as measured on 
December 19,1991. the bank must divest 
the excess over the three year period 
beginning on December 19.1991 at a rate 
of no less than of the excess each 
year. 

Paragraph (d)(2)(B) provides an 
exception for the retention by a well- 
capitalized insured stote bank of an 
equity interest in a subsidiary that was 
engaged "in a slate" in insurance 
activities **as principal" on November 
21.1991 so long as the subsidiary's 
activities continue to be confined to 
offering the same type of insurance to 
residents of the state, individuals 
employed in the state and any other 
person to whom the subsidiary provided 
insurance as principal without 
interruption since such person resided in 
or was employed in the state. 

Paragraph (e) indicates that nothing in 
section 24 shall be construed as 
prohibiting an insured state bank in 
Massachusetts. New York or 
Connecticut from owning stock in a 
savings bank life insurance company 
provided that consumer disclosures are 
made. 

Section 24(g) grants the FDIC the 
authority to make determinations under 
section 24 by regulation or order and 
section 24(i) indicates that nothing in 
section 24 shall be construed as limiting 
the authority of the FDIC to impose 
more stringent restrictions than those 
set out in section 24. 

Comment Summary 

The FDIC received 279 comments in 
response to the proposed regulation. 
Overall, the comments were critical of 
the restrictions that would be imposed 
under the regulation on the ability of 
slate banks to make equity investments. 
These comments were critical despite 
the fact that most of those who so 
commented recognized that the FDICs 
discretion in this matter was largely 
taken away by the statute. 

The majority of the comments focused 
on nine areas, a brief summary of which 
follows. The remainder of the comments, 
as well as a more detailed discussion of 
the comments discussed immediately 
below, will be addressed where 
appropriate in the context of the 
description of the final rule and how it 
differs from the proposed regulation. 

Of the total comments. 151 objected to 
the manner in which the proposal 
grandfathered equity investments in 
what was universally referred to as a 
"two basket" approach, /.e. treating 
listed common and preferred stock 
separately from shares of registered 
investment companies and limiting 
banks eligible for the exception under 
section 24(0 of the FDI Act and 


§ 362.3(b)(4) of the proposal to the 
highest level of investment they had in 
each category during the period from 
September 30,1990 to November 26. 

1991 (the window period, or relevant 
period). Most if not ail of these 
comments, and a number of additional 
comments for a total of 180. objected to 
the proposal limiting banks eligible to 
make and retain equity investments in 
listed common or preferred stock and/or 
shares of registered investment 
companies to the highest aggregate 
amount invested during the window 
period. 

Collectively these comments 
expressed the opinion that the statute 
allows eligible banks to invest up to 100 
percent of their capital In listed common 
or preferred stock and/or shares of 
registered investment companies. While 
many of the comments recognized that 
the FDIC does have the authority under 
the statute to limit a bank's investments 
under the exception, these same 
comments urged the FDIC not to limit 
the investments across the board in the 
fashion proposed. The FDIC was urged 
rather to tailor the regulation more to 
the individual circumstances of any 
given bank. Likewise, the comments 
which addressed the "two basket" 
approach pointed out that the proposal 
could have an adverse affect on safety 
and soundness as it would prevent 
banks from diversifying their securities 
portfolios and would eliminate the 
flexibility necessary to the proper 
management of that portfolio. 

Sixty-four comments requested that 
the FDIC simplify the notice required to 
be filed in order for an eligible bank to 
take advantage of the exception 
provided for by section 24(f) and 
i 362.3(b)(4) of the proposal. These 
comments argued that it would be 
burdensome for a bank to put the 
information together, that the FDIC 
should already be familiar with a bank's 
investment policies etc. based upon 
previous examinations, and that the 
amount of information requested was 
not justified in view of the fact that the 
FDIC has not previously objected to the 
exercise of these investment powers by 
banks. 

Seventy-five comments objected to 
the manner in which the proposal 
defined "change in control" for the 
purposes of setting out what events will 
result in the loss of the right to make 
investments in listed common or 
preferred stock and/or shares of 
registered investment companies. The 
comments universally stated that the 
proposal was too broad in its definition 
and that events such as conversion from 
mutual to stock form, the formation of a 
one bank holding company, the merger 


of two eligible banks, and the 
acquisition of 10 percent of the stock of 
an eligible bank should not be 
considered changes in control that result 
in the loss of the exception under the 
proposal. Several comments indicated 
that the intent of the statute was that the 
grandfather would only be lost if an 
eligible bank was acquired by an 
ineligible bank. 

On the issue of what the FDIC should 
consider to be an equity investment 
"permissible" for a national bank, 48 
comments said that the FDIC should 
treat state banks on a par with national 
banks and recognize an investment as 
being "permissible" if a national bank 
could make the investment regardless of 
whether a national bank looked to 
statute, regulation, circular, bulletin, or 
staff interpretation for authority to do 
so. Sixty-three comments urged the 
FDIC to at a minimum recognize OCC 
Circular 220 which sets out the extent to 
which a national bank may Invest in 
shares of a mutual fund Twelve 
comments expressed concern that it will 
be extremely difficult for state banks to 
determine what is and is not a 
permissible equity investment for a 
national bank. These comments urged 
the FDIC to include a list of permissible 
investments in the regulation or to 
establish a procedure by which a state 
bank could go to the Ofhee of the 
Comptroller of the Currency for a 
determination. Some banks expressed 
concern that a national bank has a 
mechanism to seek approval for an 
investment that has not theretofore been 
approved whereas a state bank lacks 
the same avenue. 

The proposal defined the term "equity 
investment" to include certain interests 
in real estate. Thirteen of the comments 
objected to the FDICs intention to 
define the phrase "equity investment in 
real estate" to include real estate 
acquisition, development or construction 
arrangements which cause the bank to 
have "in substance * * * virtually the 
same risks and potential rewards as an 
investor in the borrower's real estate". 
According to the comments, the 
definition is overly broad and the FDIC 
is not justified in going beyond the 
Generally Accepted Accounting 
Principles (GAAP) in deciding when an 
acquisition, development or construction 
loan (ADC loan) is an investment. The 
comments particularly objected to 
discussion contained in the preamble 
accompanying the proposed definition 
citing a portion of the Federal Financial 
Institutions Examination Council Cal) 
Report Instructions which identifies six 
direct and indirect investments that will 
be included as real estate ventures. The 
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last item is an ADC loan. The preamble 
then goes on to set out several factors 
any one of which may cause the FDIC to 
consider an AOC loan to be an 
investment if the bank participates in 
the residual pronts of the project (57 FR 
30438-30339). In the view of the 
comments, the FDIC s approach is ill 
founded and will deter ADC lending. 

Eleven of the comments objected to 
the definition of ''signiftcant risk'* 
contained in the proposal. The definition 
%vas found to be overly broad because it 
focuses on whether there is ony 
likelihood that the fund may suffer a 
loss regardless of how small. The 
comments pointed out that any 
investment has some risk and that by 
defining the phrase "significant risk** os 
proposed the FOIC has totally read the 
word "significant" out of the statute. 

Fourteen comments strongly criticized 
the ^DIC for indicating that the 
exception contained in { 362.3(b){7) of 
the proposal (grandfathered investments 
in insurance subsidiaries) would only 
apply in the state in which the bank is 
chartered and the state in which the 
bank's insurance subsidiary was 
incorporated and doing business on 
November 21,1991. The comments 
indicated that this construction of the 
phrase "in a state" as used in section 
24(d)(2)|B) of the statute is contrary to 
the provision's clear language as well as 
its legislative history and that the 
regulation would have the practical 
effect of eliminating the grandfathered 
insurance activities clue to the way in 
whicii the insurance business operates. 
Two comments indicated that the 
FDICs proposed construction of the 
statute was correct Eight of the 
comments which addressed the 
exception for certain insurance 
subsidiaries commented that the FDIC 
should broadly construe the phrase 
"type of insurance" when applying the 
exception, /.e, to consider ciiffereni 
insurance products that fall within the 
same (category of insurance us Ixting the 
"fwime type of insurance". 

Finally, seventeen comments 
addressed the proposed definition of the 
term "well-capitalized". Three 
comments indicated that the regulation 
should define the term in the same way 
that it is defined for the purposes of 
section 38 of the FDl Act (12 U.S.C 
1831(o)) dealing with prompt corrective 
action. Two comments indicated that 
the definition should not be the same. 
Six comments objected to the proposed 
definition requiring that a bank must 
mi^et the indicated levels of capital after 
deducting its investment in any 
subsidiary or department of the bank 
th«*it is engaging in any activity that is 


not permissible for a national bank. Four 
comments although not objecting to the 
capital deduction suggested that the 
capital deduction be imposed on a case* 
by-case basis, only be imposed for that 
portion of any investment attributable to 
the impermissible activity in the case of 
a subsidiary or department that 
conducts permissible as well as 
impermissible activities, and/or 
suggested that a bank only be required 
to be adequately capitalii^ after the 
capital deduction in order for the bank 
to be considered "well-iiapitalized". One 
comment suggested that the capital 
deduction be phaseddn. 

Description of Final Regulatioo 

The following discussion contains a 
description of the final regulation and 
how it differs from the proposed rule 
that was published for comment. 

Definitions 

1. Company 

llie proposed regulation defined the 
term ' company" to mean any 
corporation, partnership, business trust, 
association. |oint venture, pool, 
syndicate or other similar business 
organizatiort The preamble 
accompanying the proposed regulation 
indicated that the term was intended to 
include entities organized to conduct a 
specific business or businesses but did 
not include sole proprietorships. The 
final regulation adopts the definition as 
proposed without change. 

2. Control 

The proposed regulation defined the 
term "control" to hove the same 
meaning as set forth in 303.13(a)(2) of 
the FDICs regulations. As defined 
therein, "control" means the power to 
directly or indirectly vote 25 percent or 
more of the voting stock of a bank or 
company, the ability to control in any 
manner the election of directors or 
trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a bank or 
company. The definition of "control" 
has been adopted in the final regulation 
at proposed without any change. 

3. Convert its Charter 

The phrase "convert its charter" was 
defined in the proposed regulation to 
refer to any instance in which a bank 
undergoes any transaction which causes 
the bank to operate under a different 
form of charter than that under which it 
operated as of December 19.1991. The 
preamble accompanying the proposed 
regulation indicated that the definition 
was intended to encompass any 
transaction as a result of which a bank 


will from that point forward conduct 
business pursuant to a type of charter 
created by state statute that is new as to 
the particular bank. For example, if a 
bank that is operating under a savings 
bank charter begins to operate under a 
commercial bank charter, the savings 
bank will be said to have converted its 
charter regardless of how the 
transoction is accomplished. 

In response to comments received 
during the comment period urging the 
FDIC not to consider a change from 
mutual to stock form to constitute a 
charter conversion, the final regulation 
as adopted provides that a change from 
mutual to stock form shall not be 
considered to constitute o charter 
conversion. 

4. Depository Institution 

The proposed regulation defined the 
term "depository institution" to mean 
any bank or savings association, l.e.. the 
same meaning as set out in section 
3(c)(1) of the FDl Act (12 U.S.C 
1813(c)(1)). The definition has been 
adopted as proposed without change. 

5. Equity Interest in Real F^ataie 

The term "equity interest in real 
estate" is defined under the final 
regulation to mean any form of direct or 
indirect ownership of any interest in 
real property, whether in the form of an 
equity interest partnership, joint 
venture or other form, which is 
accounted for as an investment in real 
estate or a real estate joint venture 
under generally accepted accounting 
principles or is otherwise determined to 
be an investment in a real estate venture 
under Federal Financial Institutions 
Examination Council Call Report 
Instructions. These instructions require 
that the following be included as direct 
and indirect investments in real estate 
ventures: 

(1) Any real estate acquired, directly 
or indirectly, and held for development, 
resale, or other investment purposes, but 
does not include real estate acquired in 
any manner for debts previously 
contracted. 

(2) Any equity investments by the 
bank in subsidiaries that have not been 
consolidated, associated companies, 
corporate joint ventures, unincorporated 
joint ventures, and general and limited 
partnerships that are primarily engaged 
in the holding of real estate for 
development resale, or other investment 
purposes and any extensions of credit In 
these entities. 

(3) Real estate acquistUoii. 
development or construction 
arrangements which are accounted for 
as direct investments in real estate or as 








Federal Register / Vol. 57, No. 217 / Monday. November 9. 1992 / Rules and Regulations 33217 


real estate joint ventures in accordance 
with guidance prepared by the 
American Institute of Certified Public 
Accountants in Notices to Practitioners 
issued in November 1983. November 
1984. and February 1988. 

(4) Real estate acquired and held for 
investment that has been sold under 
contract and accounted for under the 
deposit method of accounting in 
accordance with FASB Statement No. 

66, **Accounting for Sales of Real 
Estate’*. 

(5) Receivables resulting from sales of 
real estate acquired and held for 
investment accounted for under the 
installment, cost recovery, reduced 
profit, or percentage-ofcompletion 
method of accounting in accordance 
with FASB Statement No. 66. 
’‘Accounting for Sales of Real Estate** 
when the buyer’s initial investment is 
less than 10 percent of the sales value of 
the real estate sold. 

(6) Any other loans secured by real 
estate and advanced for real estate 
acquisition, development, or investment 
purposes if the insured depository 
institution has virtually the same risks 
and potential rewards as an investor in 
the l^rrower's real estate venture. 

Characterization as an investment 
under item 6 above might include 
instances in which the insured 
depository institution has accounted for 
a real estate acquisition, development or 
construction arrangement as a loan but 
the FDIC. based on the facts and 
circumstances surrounding the 
arrangement, has determined that the 
arrangement should be accounted for as 
a direct investment in real estate or as a 
real estate joint venture under generally 
accepted accounting principles. 

As discussed pre\dousIy. thirteen 
comments were received which objected 
to the roiC’s proposed definition of 
equity investment in real estate as being 
overly broad in relation to acquisition, 
development and construction loans 
primarily because of the language in the 
proposal indicating that an ADC loan 
could be reclassified if the bank had in 
substance virtually the same risks and 
potential rewards as an investor. This 
language has been dropped from the 
final regulation. In general, the FDIC 
intends to treat an acquisition, 
development or construction loan as an 
equity interest in real estate on the basis 
of item 6 when the depository institution 
is expected Co participate in a majority 
of the expected residual profit from the 
project or when the depository 
institution participates in less than a 
majority of the expected residual profit 
from the project and none of the 
following characteristics of a loan is 
present: (a) The borrower has an equity 


investment which is substantial in 
relation to the project and which is not 
funded by the depository institution, (b) 
the depository institution has recourse 
to substantial tangible saleable assets of 
the borrower that have determinable 
sales value other than the project itself 
that are*not pledged as collateral for 
other loans. |c) the borrower has 
provided the depository institution with 
an irrevocable letter of credit from a 
creditworthy, independent third party 
for a substantial amount of the loan over 
the entire term of the loan, (d) a take-out 
commitment for the full amount of the 
loan has been obtained from a 
creditworthy, independent third party 
and the conditions for the take-out are 
reasonable and their attainment 
possible, (e) noncancelable sales 
contracts or lease commitments from 
creditworthy, independent third parties 
are in effect that will provide sufTicient 
net cash flow on completion of the 
project to service normal loan 
amortization and the conditions for the 
sales or leases are probable of 
attainment, or (f) a personal guarantee 
for a substantial amount of the loan has 
been provided to the depository 
institution by the borrower and/or a 
third party and the substance of the 
guarantee and the guarantor’s ability to 
perform can be reliably measured. 

As bank lending standards have 
evolved over the post several years, in 
many cases bank assets which are 
carried as loans on the bank’s books 
have taken on more characteristics 
associated with investments rather than 
loans. Accounting for income from real 
estate loans and for real estate 
investment is substantially different and 
the improper classification of these 
assets can distort an institution's 
earnings picture. Accountingi:onvention 
recognizes that, depending upon the 
circumstances, there is little substantive 
difference between certain loans and 
direct investments in real estate and 
that in those instances the loans should 
in fact be accounted for as direct real 
estate investments. The FDIC rejects the 
concept that its approach will deter 
lending since the definition is intended 
to cover only those transactions which 
would be considered an equity 
investment in real estate under 
generally accepted accounting rules. The 
discussion above is intended to clarify 
those situations by specifying the 
characteristics of a loan which, if 
absent, would cause the transaction to 
be classified as an equity investment in 
real estate rather than a loan. 

One comment asked if reverse annuity 
mortgages and shared appreciation 
mortgages would be classiHed as equity 
investments in real estate. The 


treatment of each of these transactions 
depends upon the terms of the contract. 
The FDIC would have to look at the 
specific facts and circumstances of a 
situation before making a determination 
of the proper classification of these 
assets. 

The final regulation contains three 
exclusions from the definition of "equity 
interest in real estate": (1) Real property 
used, or intended to be used, as offices 
or related facilities for the conduct of 
the bank’s or its subsidiaries* business. 
(2) an interest in real estate that arises 
out of a debt previously contracted 
provided that the real estate is not held 
any longer than the shorter of the period 
allowed for holding such real estate 
under state law or the time period 
national banks may hold such property, 
and (3) interests that are primarily in the 
nature of charitable contributions to 
community development corporations 
provided contributions to any one 
community development corporation do 
not exceed 2 percent of the bank’s tier 
one capital and total contributions to ail 
such corporations do not exceed 10 
percent of the bank’s tier one capital 
(provided the bank's appropriate 
Federal banking agency has determined 
that an investment up to 10 percent of 
tier one capital does not pose a 
significant risk to the deposit insurance 
fund). These exclusions parallel 
SS 7 3005. 7.3020. 7.3025 and 77480 of the 
Office of the Comptroller of the 
Currency’s regulations (12 CFR 7.3005. 
7.3020. 7.3025. 7.7460). new paragraph 
Eleventh of 12 U.S.C. 24. and recent 
amendments to section 9 of the Federal 
Reserve Act (12 UJ5,C. 321-338) both of 
which were enacted into law as part of 
H-R. 6050 which the President signed 
into taw on October 23.1992. 

The exceptions are the same as were 
contained in the proposal except that 
the community development corporation 
exception has been amended to conform 
with the statutory changes to 12 U.S.C 
24 (Eleventh) and the Federal Reserve 
Act which allow national banks and 
state member banks to make 
investments designed primarily to 
promote the public welfare up to an 
aggregate of 5 percent of unimpaired 
capital and surplus. Under those 
changes, a national bank and a state 
member bank may make aggregate 
investments not to exceed 10 percent of 
unimpaired capital and surplus if the 
Comptroller of the Currency (in the case 
of a national bank) or the Board of 
Governors of the Federal Reserve 
System (in the case of a state member 
bank) determines that the additional 
investment will not pose a significant 
risk to the deposit insurance fund. The 
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final regulation provides that in the case 
of an insured state nonmember bank the 
roiCs Board of Directors has 
determined that it will not pose a 
significanl risk to the fund fur a bank to 
make community development 
corporation investments up to an 
aggregate of 10 percent of the bank's tier 
one capital. Under the rtnal regulation, if 
the Board of Governors of the Federal 
Reserve System determines that it does 
not present a significant risk to the fund 
for a slate member bank to make such 
inv^tments up to an aggregate of 10 
percent of the bank's tier one capital, 
such investments will not be considered 
t^uity investments in real estate 

No comments were received 
r.nncernuig the exception for premises 
used to conduct the bank's business. 

One comment was received concerning 
the community development corporation 
exception as proposed which questioned 
limiting the exclusion of investments in 
these corporations. The limitation is 
based on a similar limitation for 
national banks. The noted exclusion 
merely provides that insured state banks 
can hold equity in such corporations on 
its books to the same extent that a 
national bank may do so provided of 
course that state law so permits. If the 
''investment" is completely charged off 
HS a fdiaritable contribution, the interest 
does not appear on the bank's books 
and is not considered an equity 
investment. 

Ten comments were received 
concerning the exclusion for real estate 
held for debts previously contracted. 
Some of the comments objected to the 
time frames for holding DPC property 
citing slate laws which are substantially 
different from national bank low. i.e.. in 
Home cases provide for a longer holding 
period limiting the holding period for 
this real estate to the shorter of the 
period allowed for holding such real 
estate under state law or the time period 
national banks may hold such property, 
may put state banks at a disadvantage. 
A number of comments indicated that 
national banks may request a five year 
extension of time for holding DFC 
property beyond the five years 
otherwise applicable and that state 
bunks should likewise be able to obtain 
an odditional five year extension. 

The FDIC is of the opinion that as a 
matter of law a state t^nk is limited to 
the shorter of the state or federal period 
allotted for holding DPC property. Since 
a national bank cannot hold equity in 
real estate except in ver>’ limited 
vm:umstances. section 24 only allows a 
state bank to hold an interest in real 
«rstate if a national bank could do so. 

Fur the purposes of the final regulation. 


however, the FDIC construes the 
appbcable limit on holding of DPC 
property to be a maximum of ten years. 
Thus, if the period for holding DPC 
property under state law is longer than 
the basic five-year period allowed for 
national banks and an extension of time 
is needed to dispose of the property, the 
FDIC will recognize any such extension 
granted by the insured state hank's 
chartering authority provided that such 
extension does not purport to allow a 
slate bank to hold the DPC property in 
excess of ten years. 

Several comments urged the H)IC to 
allow a state bank that had acquired 
DPC property before December 19,1991 
to follow and state holding period. As 
indicated above, the FDIC is of the 
opinion that the shorter period must 
apply. Section 24 dearly not only 
affected the future acquisitions of equity 
investments but also affected current 
holdings in that banks were spedfically 
directed to divest any impermissible 
equity investments acquired before 
December 19.1991. If. for example, on 
December 19.1991 a state bank held a 
piece of DPC property and had held 
such property for three years and state 
law allows the bank to hold that 
property for a total of fifteen years, the 
bank may hold the property for ten 
years from December 19,1991 without 
that property being considered an equity 
investment. If the property is not 
disposed of prior to that time, continued 
holding of the property may be died as 
in violation of the regulation. 

6. F.quity Investment 

The proposed regulation defined the 
term "equity investment" to mean any 
equity security, partnership interest, any 
equity interest in real estate and any 
transaction which in substance falls 
within any of these categories, even 
though it may be structured as some 
other form of business transaction. The 
definition of equity investment as 
proposed is the same as that which is 
used under ( 303.13 of the FDlCs 
regulations governing a prohibition for 
savings assodations found under 
section 28 of the FDl Act that is similar 
to section 24. 

The definition is being adopted as 
proposed with one change. O^e 
comment noted that the term "equity 
investment" did not contain an 
exception for investments taken dpc 
whereas the terms "equity investment in 
real estate" and "equity security" had 
such an exdusion. The result of the 
omission is that a partnership interest 
taken for a debt previously contracted 
("dpc") is considered an equity 
investment. In response to this 
comment, a dpc exdusion has been 


added to the definition of equity 
investment. 

Another comment expressed a 
concern with the possibility that the 
dcfinitiDn of equity Investment which 
includes "any transaction which in 
substance falls within these categories 
even though it may be structured as 
some other form of business 
transaction" may be read to include 
loans to companies which by their 
nature are highly leveraged and "start¬ 
up" loans to small businesses. The FDIC 
does not intend for the definition to be 
Interpreted In that manner The 
intention of the FDIC is to cover only 
those "in substance" transactions In 
which there is a legal or accounting 
basis to consider the transaction to be 
an equity investment. 

7, Equity Security 

"Equity security" was defined under 
the proposed regulation to mean any 
stock, certificate of interest or 
participation in any profit-sharing 
agreement, collateral trust certificate, 
pre-organization certificate or 
subscription, transferable share, 
investment contract or voting-trust 
certificate: any security imm^iately 
convertible at the option of the holder 
without pa>inent of substantial 
additional consideration into such 
security; any security carrying any 
warrant or right to subscribe to or 
purchase any such securitir. and any 
certificate of interest or participation in. 
temporary or interim certificate for. or 
receipt for any of the foregoing imless it 
is acquired through foreclosure or 
settlement in lieu of foreclosure. The 
definition is the same as that used in 
S 303.13(a) of the FDICs regulations. 

The FDIC received 15 comments 
addressing the issue of whether the 
regulation should exclude from the 
definition of equity security investment 
grade preferred stock and other 
preferred stock issues that are very debt 
like. The comments focused on two 
categories of preferred stock, money 
market prcfeired stock and adjustable 
rate preferred stock. Adjustable rate 
preferred stock refers to shares for 
which dividends are established 
contractually by a formula in relation to 
Treasury rates or other readily available 
interest role levels. Money market 
preferred stock refers to those issues In 
which dividends are established through 
a periodic auction process that 
establishes yields in relation to short 
term rates paid on commercial paper 
issued by the same or a similar 
company. Dividends are not declared by 
the issuer's board and the credit quality 
of the issuer determines the value of the 
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stock. Money market preferred shares 
are sold at auction rather than on a 
national securities exchange. 

The FDIC agrees after reviewing the 
comments that money market (auction 
rate) preferred stock and adiustable 
preferred stock are essentially 
substitutes for money market 
investments such as commercial paper 
and arc closer in their characteristics to 
debt than to equity. 'Fhc final regulation 
therefore has been amended to 
speciftcally exclude money market 
preferred stock and adjustable preferred 
stock from the definition of equity 
investment As a result such 
investments are not subject to the 
provisions of S 362.3(a| of the final 
regulation. Investing in such instruments 
will be an "activity'* for die purposes of 
section 24. Whether or not a stale bank 
may continue to make such investments 
after December 19.1992 will depend, 
among other things, on whether a 
national bank could make a similar 
investment 

The FOIC received one comment 

that the definition In? amended so 
as to not encompass any debt security 
that carries with it a warrant to 
purchase equity. The FDIC has rejected 
this suggestion. If the warrant is for an 
equity security in which a notional bank 
could not invest (and the equity security 
cannot be acquir^ pursuant to an 
exception under the regulaUon), the 
bank would be prohibited from 
exercising the warrant in any event. 

9. Equity Investment Permissible fur a 
National Bank 

The proposes! regulation defined the 
phrase "equity investment permissible 
for a national bank" to mean any equity 
investment expressly authorized for 
national banks under the National Bank 
Act or any other federal statute, 
regulations issued by the Office of the 
Comptroller of the Currency, or any 
order or formal interpretation issued by 
the Office of the Comptroller of the 
Currency. 

The FDIC requested comment on the 
propriety of including equity 
investments authorized by an order or 
formal interpretation of the Office of the 
Oimptroller of the Currency as 
"permissible** for the purposes of the 
proposal and further sought comment on 
what the FDIC should consider to 
constitute a formal interpretation if it is 
in fact deemed appropriate to rect^ize 
formal interpretations. Insun^d state 
banks were also advised that regardless 
of how the FDIC defines "permissible 
for a national bank", they should be 
prepared to document to the roiCs 
satisfaction that their equity 


investments arc permissible for a 
national bonk. 

The FDIC received forty^eighl 
comments which indicated that the 
definition of permissible for a national 
bank os proposed was too narrowly 
drawn. It was suggested that in order to 
avoid creating a competitive 
disadvantage for state banks, the 
regulation should recognize all 
directives and staff opinions of the 
Office of the Comptroller of the 
Currency. In short, if a national bank 
can rely upon an issuance of the Office 
of the Comptroller of the Currency then 
a state bank should have the same 
advantage regardless of how informal 
the issuance may be. 

In response to the comments, the final 
regulation modifies the proposed 
regulation and defines a permissitib? 
equity investment by reference to the 
underlying statutory authorities, it 
provides further that any equity 
investment expressly authorized by 
statute or recognized as permissible in 
official bulletins or drculani issued by 
the OCC or in any interpretation issued 
in writing by the OCC will be accepted 
as permissible for state banks under 
section 24. Written staff opinions will be 
considered to evidence the position of 
the Office of the Comptroller of the 
Currency so long as the opinion is 
considered to be valid by the Office of 
the Comptroller of the Currency. Thus, 
an opinion will not be recognized if it Is 
not the current opinion of the 
Comptroller's Office, /.e.. it is no longer 
considered valid, the opinion is 
overruled by the Office of the 
Comptroller of the Currency, or the 
opinion is found by a court of law to be 
incorrect Even though staff opinions arc 
not necessarily binding on the 
Comptroller of the Currenc>’, the VDIC is 
satisfied that they embody the current 
opinion of the Office of Comptroller of 
the Currency and that to not recognize 
them would in fact unnecessarily put 
state banks at a disadvantage. State 
banks should note that the FDIC will 
generally expect any conditions or 
restrictions set out in the Comptroller of 
the Currency's regulations, bulletins, 
circulars, and staff opinions to be met if 
the equity investment is to be 
considered permissible under part 392 
when made by a state bank. 

In expanding the definition the roiC 
also addressed the B3 comments which 
stated that the regulation should 
itfcognize Banking Circular 220 issued 
by the Comptroller of the Currency on 
November 21.1988 relating to national 
bank Investment in investment 
companies composed wholly of bunk 
eligible investments. This Circular offers 


the opinion that it is permissible for a 
national bank to purchase for its own . 
account shares of investment companies 
as long 05 the portfolios of such 
companies consist solely of obligations 
which are eligible for purchase by 
national banks for their own account By 
recognizing this circular and similar 
bulletins or circulars, the FDIC is 
excluding from the coverage of this 
regulation such investments, i.e., any 
investments consistent with the Circular 
220 would be considered an equity 
investment permissible for a national 
bank. 

Sixteen comments expressed concern 
that stole banks do not have access to 
the Office of the Comptroller of the 
Currency for interpretive opinions and 
that these banks cannot make a 
determination if an investment is 
allowed for a national bank. Several 
comments suggested the establishment 
of a procedure in which state banks 
would have direct access to the Office 
of the Comptroller of the Currency to 
obtain interpretive opinions. The FDIC 
does not have authority to establish 
such a procedure and the implementing 
statute does not require such a response 
from the Office of the Comptroller of the 
Currency. Information on what 
investments are permissible for national 
banks is publicly available in a variety 
of sources, including various banking 
law reporters, publications of the OCC 
Communications Division 
C^lnterpretations and Actions" and the 
Quarterly foumal). and a database on 
IJ^JCIS. Recognizing that investments in 
oddition to those addressed to date in 
written interpretations of the OCC may 
be permissible for national banks, the 
FDIC and the OCC are working together 
to develop inter-agernry procetlures for 
resolving those questions as they arise. 

In addition, to address the many 
questions about permissible national 
l^nk powers that the FDIC has received 
since FUlCIA was enacted, the FDK' is 
working in conjunction with the OCC to 
develop basic guidance to state banks 
on investments and powers of national 
banks. It is intended that a financial 
institution letter containing the guidance 
will he sent out to state banks 

9. Lower Income 

One of the exceptions to the general 
prohibition on acquiring equity 
investments not permissible for a 
national bank allows insured state 
banks to become limited partners in 
partnerships that develop housing 
projects designed to primarily benefit 
"lower income" persons. The proposed 
regulation defin^ "lower income" to 
mean an income that is less than or 
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equal to the median income (as 
determined by state or federal statistics) 
for the area in which the housing project 
is located. Under the proposed definition 
the **area** in which a housing project is 
located refened to the relevant 
Metropolitan Statistical Area (MSA) if 
the project is located within an MSA. If 
the project is not located in an MSA. the 
median income of the *’area** referred to 
the median income of the state or 
territory as a whole exclusive of the 
designated MSA*s. 

The FDIC invited comment generally 
on the issue of what state or federal 
statistics the FDIC should recognize for 
the purposes of applying this derinition: 
how the term *^area** should be 
construed for the purposes of applying 
the definition: and what federal and 
state statistics are readily available to 
insured state banks. Two comments 
were received, both of which expressed 
concern relating to the definition of 
"*area*^ in rural parts of a state. These 
comments felt that by using statewide 
statistics certain depressed rural areas 
may be overlooked. In response to these 
concerns the definition as adopted in the 
final regulations has been amended so 
that statistics for the state or territory 
(exclusive of designated MSA’s in the 
state) would be used for a project not 
located in a MSA only when no 
statistics for a local area are available. 

10. National Securities Exchange 

The term ’’national securities 
exchange” was defined under the 
proposal to mean an exchange that is 
registered as a national securities 
exchange by the Securities and 
Exchange Commission pursuant to 
section 6 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78f) and the National 
Market System. ’’National Market 
System” referred to the lop tier of the 
three tiers of the over-the-counter 
securities traded through the National 
Association of Securities Dealers 
Automated Quotation system 
(NASDAQ). It was (he stated opinion of 
the FDIC when the proposal was 
published for comment that if a security 
is listed on a registered exchange or is 
traded in the National Market System 
the security will be more liquid due to a 
wide market sufficient information will 
be available about the security and the 
issuer to enable the market to make 
informed pricing decisions about the 
security, and the opportunities for fraud 
and manipulation of the security are 
minimized. 

Nine comments addressed this 
definition. Of the nine, seven requested 
that the regulation give the same 
treatment to common or preferred stock 
listed on a foreign exchange that is 


accorded stock listed on a national 
exchange. One comment approved of 
defining ’’national securities exchange” 
to take in the National Market System 
and one comment indicated that any 
security traded on NASDAQ should be 
considered to be listed on a national 
securities exchange. 

The final regulation adopts the 
definition as proposed. Although 
securities listed on foreign exchanges 
may have the same liquidity 
characteristics of securities listed on a 
national securities exchange as defined 
herein, the statute does not leave the 
FDIC the discretion to extend the 
exception in S 362.3(b)(4) of the fuial 
regulation to foreign exchanges. Lastly, 
the FDIC continues to believe that 
securities traded on the bottom two tiers 
of NASDAQ do not have the same 
assurance of liquidity and are more 
volatile. Thus, the FDIC has rejected the 
comment to include all of NASDAQ. 

11. Significant Risk to the Deposit 
Insurance Fund 

The proposed regulation defined the 
phrase ’’significant risk to the deposit 
insurance fund” so as to indicate that a 
significant risk is to be understood to be 
present whenever it is likely that any 
insurance fund administered by the 
FDIC may suffer any loss whatever. 
Eleven comments objected to the 
proposed definition saying that it did not 
take into account the plain meaning of 
the word significant. Furthermore, as 
any investment by a bank can be said to 
pose the possibility of some loss, and 
the definition can essentially be said to 
create a standard of risklessness, no 
equity Investment or activity would ever 
pass the standard. Several of the 
comments objected to the discussion in 
the preamble accompanying the 
proposed regulation which Indicated 
that, in the FDlC’s opinion, it is not 
necessary that making the equity 
investment will result in the failure of 
threatened failure of a bank before a 
significant risk of loss to the fund is 
considered to be present. 

In response to the comments, the 
definition has been reworded slightly as 
follows: ’’significant risk to the deposit 
insurance fund shall be understood to be 
present whenever there is a high 
probability that any insurance fund 
administered by the FDIC may suffer a 
loss”. The rewording has been done in 
an attempt to remove the implication 
that because an investment or activity 
cannot be said to be ’’riskless” under all 
circumstances the FDIC will determine 
that the investment or activity will pose 
a significant risk of loss to the fund. The 
emphasis is properly whether there is a 
high degree of likelihood, under all of 


the circumstances, that an investment or 
activity by a particular bank, or by 
banks in general in a given market or 
region, may ultimately produce a loss to 
either of the funds. The relative or 
absolute size of the loss that it projected 
in comparison to the fund will not be 
determinative of the issue. 

The definition as adopted in final is 
consistent with passages of the 
legislative history of section 24. (See. S. 
Rep. No. 102-167,102d Cong.. 1st Sess. 
54 (1991)). Additionally this definition 
(actually the definition precisely as set 
out in the proposal) has been applied to 
other provisions of the FDKTs 
regulations for some time now. (See. 
i 303.13.12 CFR 303.13). What is more, 
given the recent strains on the resources 
of the deposit insurance funds, it is the 
agency’s position that it is appropriate 
to approach this issue conservatively. 
For much the same reasons the FDIC is 
rejecting the comment that the FDIC is 
being overly broad when it has 
announced its intention not to require 
that an equity investment or activity be 
expected to result in the imminent 
failure of a bank before the equity 
investment or activity can be said to 
present a signiHcant risk to the fund. 

12. Subsidiary 

The tenn ’’subsidiary” is defined 
under the final regulation to mean any 
company directly or indirectly 
controlled by an insured state bank. 

This term has the same meaning as 
found in S 337.4 of the FDlC’s 
regulations (12 CFR 337.4) and is the 
same meaning that was contained in the 
proposed regulation. The FDIC received 
one comment that the definition of 
subsidiary should be expanded to state. 
’’For the purposes of Section 362.4. 
subsidiary means any company directly 
or indirectly controlled by more than 
one insured state bank operating as a 
subsidiary consistent with state law.” 
The FDIC has not amended the 
definition as requested. It Is the FDiCs 
reading of section 24 that only a 
majority owned subsidiary is granted an 
exception under paragraph (c) and that, 
furthermore, after December 19,1992 the 
activities of such a subsidiary as 
principal must conform to the activities 
permissible for a subsidiary of a 
national bank unless the FDIC gives its 
approval. Activities in subsidiaries that 
are less than majority-owned, even if 
control is present, must be consistent 
with activities that are permissible for a 
national bank. 

One comment inquired as to how a 
partnership that is controlled by a state 
bank is to be treated under the 
regulation. Is the partnership interest an 
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equity investment or is the partnership 
Iren ted as a subsidiary since a 
subsidiary is defined to include among 
uther things a partnership conlroUed by 
a bank? If the bank holds the majority 
interest in the partnership. It will be 
treated as a majority owned subsidiary 
that falls within the exception contained 
in S 36Z3(b)(l) of the final regulation. If 
the bank controls the partnership but is 
not the majority interest holder, the 
partnership interest is subject to 
divestiture if the partnership conducts 
an activity that is not permissible for a 
national bank unless one of the 
exceptions in (he regulation is 
applicable 

13. Tier One Capital 

Itndcr the final regulation, *^ticr one 
capital** has the same meaning as found 
in part 325 of the FIJICs regulations 
when that term is used with reference to 
an insured slate nonmember bonk. The 
ti'rm shall be understood to refer to “tier 
one capital** as defined by the Board of 
Ckivemors of the Federal Reserve 
System when the term is used with 
reference to an insured state member 
luink. At this time Part 325 defines *‘tJcr 
une capital** as common stockholders* 
equity, noncumulative perpetual 
preferred stock and minority interests in 
consolidated subsidiaries, minus all 
intangible assets other than mortgage 
servidng rights eligible for inclusion in 
core capital and supervisory goodwill 
eligible for inclusion in core capilaL The 
Board of Governors of the Federal 
Reserve System defines tier one capital 
in appendix A to 12 CFR part 206. As 
defined therein tier one capita! generally 
means common stockholders* equity. 
qii<ilif>ii]g noncumulative perpetual 
preferred stock (including related 
surplus) plus minority interests in the 
equity accounts of consolidated 
subsidiaries minus goodwill. Only those 
capital elements that techniciilly meet 
the definition of tier one capital can be 
included as tier one capital for the 
purposes of this proposal. No comments 
were received pertaining to the 
definition of Tier 1 capital, and the 
definition stands as proposed. 

14. WeIbCapitalized 

llie final regulation defines the term 
’well-capitalized” by cross referencing 
§ 32S.103 of the FDlCs regulations 
which implements the prompt corrective 
active provisions of the FDI Act. ’That 
definilion is as follows: A ''well 
ciipitalized*' insured slate bank means 
an insured state bank that has a ratio of 
total capital to risk-weighted assets of 
not less than 10.0 percent; a ratio of Tier 
1 capital to risk-weighted assets of not 
less than 8.0 percent: a ratio of Tier 1 


capital to total book assets of not less 
than 54) percent; and which it not 
subject to any order or final directive 
issued by its appropriate Federal 
banking agency requiring that it meet 
and maintain a specific capital level for 
any capital measure. In order to be 
considered well-capitalized for the 
purposes of { 362.3tb|(7) of the final 
regulation, an insured state bank must 
meet the above requirements before 
excluding the bank's investment in its 
insurance underwriting subsidiary of the 
bank and the followir.g capital levels 
must be met after such investment is 
excluded. The bank's total risk-based 
capital must equal or exceed 8.0 percent 
and the bank's tier one risk-based 
capital must equal or exceed 4.0 percent 
and the bank's leverage ratio must equal 
or exceed 4.0 percent; or 3.0 percent or 
greater if the bank is rated composite 1 
under the CAMEL rating system and the 
bank Is not experiencing or anticipating 
significant growth. These requirements 
are the same as that which are 
necessary* under the FDICs prompt 
corrective actions regulations for a bank 
to be considered to be adequately 
capitalized. The bank's "investment** in 
its subsidiary will be considered to 
equal the amount invested in the 
subsidiary's equity securities plus any 
debt issued by the subsidiary that is 
held by the bank. The bank's invcstinenl 
in a department will be considered to 
equal the total of any funds transferred 
to the department which is represented 
on the department's accounts and 
records as an accounts payable, a 
liability, or equity of the department 
except that transfers of funds to the 
department in payment of services 
rendered by the department will not lie 
r4>nsidered an investment in the 
department. 

Although a number of changes have 
been made to the definition from that 
which was conUitned in the proposed 
regulation, in many ways the definition 
has been adopted e.xseniially as 
proposed. The requirement that a bank 
not be in a "troubled condition** in order 
to be considered "well-capitalized” has 
been deleted in the final regulation to 
that the definition as contained in Part 
362 will be consistent with { 325.103 of 
the FDICs regulations. (Three comments 
were received supporting using the same 
definition of "weII-capitalized” os used 
for the implementation of section 38 of 
the FDI Act and two comments opposed 
using the same definition. The FDIC has 
decided to cross reference the prompt 
correctK’e action regulations in order to 
ensure consistency.) In addition, in 
response to comments that it was overly 
restrictive to require that a bank be 


*‘wc)l-capitalized" after deducting the 
bank's investment in an insurance 
subsidiary, the regulation has been 
amended to indicate that a bank need 
only be adequately capitalized after 
making the capital deduction. It had 
been suggested that the FDIC make this 
change since the FDIC should only be 
concerned with whether a bank could 
sustain a total loss of its investment and 
still have sufTIdent capita! to safely 
conduct its operations. Several 
comments objected to defining "well- 
capitalized" so as to require a capital 
deduction for a bank's investment in 
any subsidiary or department that 
engages in activities that are not 
permissible for a national bank. These 
comments were conremed with the 
implication that the FDIC may. for the 
purposes of section 24(d|. require that a 
bank be "well-capitalized" before the 
FDIC will grant approval for any of its 
subsidiaries to conduct any activity as 
principal that a national bank subsidiary 
could not conduct. The final regulation 
makes clear that the capital deduction is 
only relevant for the purposes of 
whether a hank is eligible for the 
exception contained in $ 362.3(b)(7). 
'interests in insurance subsidiaries" 

The FI3IC wrill consider the issue of 
whether a capital deduction is 
appropriate whenever a subsidiary 
engages in any activity as principal that 
is not permissible for a national bank 
when the agency considers regulations 
implementing section 24(d)(1) of the FDI 
Act which pertains to "activities" of 
insured state banks and their maiority 
owned subsidiaries. 

Eleven comments addressed 
excluding the bank's investment in an 
insurance underwriting subsidiary from 
the hank's capital. Six of the comments 
ob)ec1ed to the deduction. One comment 
suggested a phase-in of the requirement 
The FDIC continues to be of the belief 
that it is appropriate for the regulation 
to contain the capital deduction. Taking 
the deduction will provide assurance 
that (he bonk could lose its entire 
investment in (he subsidiaiy and still 
have enough capital left to absorb other 
losses, should they arise, from more 
"traditional" banking functions. Any 
bank which has an investment subject 
to the capital deduction requirement will 
not be required to consolidate tlie 
subsidiory for the regulatory capital 
requirements. These entities would be 
consolidated, however, for the purposes 
of preparing the bank's Report of 
Condition and Report of Income. The 
final regulation does, however, provide 
for a phase-in of tlie capital deduction 
on a case-by-case basis (see 
S 362.3(b)(7Hii) of the final regulation). 
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Those banks which hold stock in an 
insurance underwriting subsidiary or 
have an insurance underwriting 
department and which would not be 
adequately capitalized if they were to 
take the entire capital deduction at once 
may apply to the FDIC for permission to 
retain their investment in the subsidiary 
and/or continue to operate their 
insurance department The application 
cannot be granted unless the bank is 
expected to meet the dcHnition of “well- 
capitalized * no later than three years 
from the effective date of the final 
regulation and the FOIC determines that 
the retention of the subsidiary, or 
continued operation of the department, 
in the interim will not pose a significant 
risk to the insurance fund. The bank 
would in effect be asking for permission 
to stagger the capital deduction over a 
period of time not to exceed three years 
at the end of which the bank could 
absorb the entire capital hit and be 
adequately capitalized. The application 
may be in letter form and should set out 
the bank*s plan to become well- 
capitalized taking Into consideration the 
gradual deduction of the bank's 
investment. 

One comment suggested that a bank 
not be required to deduct its entire 
investment if the subsidiary engages in 
permissible activities in addition to 
impermissible activities. As the final 
regulation clearly provides that the 
capital deduction only comes into play 
with respect to insurance underwriting 
subsidiaries and departments (and then 
only if the underwriting activities are 
ones that are not permissible for a 
national bank) the FDIC does not 
anticipate that the concern raised by the 
comment should be a problem. 

15. Insured State Bank 

The proposed regulation defines the 
term "insured state bank" to mean any 
state bank, whether or not a member of 
the Federal Reserve System, that is 
insured by the FDIC including any 
insured branch of a foreign bank that is 
not a federal branch. The FDIC received 
one comment which urged that the final 
regulation delete the reference to foreign 
branches. The comment noted that 
subsection 7(h) of the International 
Banking Act as amended by section 202 
of FDICIA (12 U.S.C. 3105(h)) establishes 
a regulatory scheme governing the 
activities of state branches of foreign 
banks that, while similar to section 24 of 
the FDl Act, is somewhat different. It 
would not be appropriate, according to 
the comment, to bring foreign branches 
within the ambit of section 24 because a 
separate regulatory system was 
contemplated by the Congress. In 
response to this comment the final 


regulation has been amended so as to 
delete the reference to insured branches 
of foreign banks. 

General Prohibition on Acquiring or 
Retaining Equity Investments That Are 
Not Permissible for a National Bank 

Section 362.3(a) of the proposed 
regulation contained a restatement of 
the overall prohibition on making or 
retaining equity investments of a type or 
in an amount that is not permissible for 
a national bank. The FDIC receiviK) 
twelve comments which objected to 
restricting state bank equity 
investments. Some of the comments 
objected to restricting such investments 
at all (such investments were described 
as beneficial for banks) and some of the 
comments specifically objected to 
restricting state banks to investments 
that are permissible for a national bank 
Two comments expressed the opinion 
that the FDIC had misread the statute 
insofar as it was the FDIC’s expressed 
opinion that section 24(c) of the FDI Act 
was immediately effective upon 
enactment. The comments indicated that 
section 24(c) should be read as not being 
effective until December 19.1992 as 
section 24(a) which governs “activities" 
is not effective until that time and the 
statute defines “activity" to include 
making any investment. According to 
the comments, since an “equity 
investment" is an “InvestTnenr, the 
FDIC is able to approve or deny a state 
bank making an otherwise 
impermissible equity investment if the 
bank meets its capital requirements and 
the FDIC determines that the equity 
investment does not pose a significant 
risk to the fund. The comments also 
stated that the FDIC was misguided in 
relying in part for its opinion on how 
section 24 operates on section 28 of the 
FDl Act as added by the Financial 
Institutions Reform, Recovery, and 
Fjiforcemcnt Act of 1989 (FIRRF.A. 12 
U.S.C. 1831(c)). Five comments urged the 
FDIC not to adopt its announced 
position on commitments to acquire 
equity investments. The preamble 
accompanying the proposed regulation 
hud indicated that any state bank that 
had entered Into a commitment prior to 
December 19.1991 to acquire what is 
now an impermissible equity investment 
may not proceed with the acquisition. 

(57 FR 30436. |uly 9,1992, column 3). 

Two comments urged the FDIC to 
distinguish between commitments, 
capital calls and what was referred to 
as phased construction. 

Action 362.3(a) of the final regulation 
has been adopted as proposed without 
any change. The statute leaves the FDIC 
no discretion on the matter of whether 
equity investments of state banks 


should be restricted and whether the 
restriction should be tied into the 
powers of a national bank. The FDIC 
has rejected the construction of section 
24(c) as urged by the above described 
comment. Unlike paragraph (a) of 
section 24. paragraph (c) does not 
contain any language delaying its 
effectiveness until December 19,1992. 

We do not feel that this omission was 
by oversight nor is it appropriate as a 
matter of law in the agency's opinion to 
import the December 19,1992 dale from 
paragraph (a) into paragraph (c). 
Paragraphs (a) and (c) ^aw a clear 
distinction between investments that are 
equity investments and other types of 
investments. It is a maximum of 
statutory construction that the speciPic 
governs the general thus it would be 
inconsistent with that tenet to ignore the 
treatment accorded equity investments 
in paragraph (c) and paragraph |f). What 
is more, the reading of section 24 urged 
on the FDIC by the comment would 
make paragraphs (c) and (f) superfluous. 
If paragraph (a) were Intended to govern 
all investments, there would be no need 
for paragraph (c) or paragraph (f). 
Congress could simply have stopped 
after drafting paragraph (a) but it did 
not. Lastly, the FOIC's reading of section 
24 is consistent with the reading 
congress stated should be given to 
section 28 of the FDI Act.* The FDIC is 
justified in looking to section 28 for 
guidance in construing section 24 even 
though section 28 dealt with savings 
associations and may have been 
prompted by a set of circumstances not 
entirely replicated in the banking 
industry. The two statutes are 
structurally very similar. In many 
respects the language is similar if not 
identical and the stated intent of both 
provisions is to ensure that the activities 
and equity investments of federally 
insured depository Institutions do not 
present a risk to the deposit Insurance 
funds. In fact, the legislative history of 
section 24 references the losses 
experienced by thrifts and Congress's 
legislative response to those losses 
(section 28 of the FDl Act) and describes 


* SrciHNt Z8(«) of the FDI Act (ervocted on Auguti 
a 1909) prohibiti ttiilc Mvingi astoctattorui from 
engafirtg In certain •ctiviikct efler fenuery 1,1990 
The pcovition tho« conleined • tpocifk drijiyed 
effective dete. Section 26<c) prohibite ttelr teelnst 
eMOcieiiont from raeklnf ccrteln eqoity 
inveetmenti. Section 2B{c\ hee no deUyed 
effective dete reference. Like tecllon 24. tecUon 2S 
definrt '*ecUvlty** to indodc ecqulrlng or retelnins 
eny Inveetroent. The legieletlve hletory for section 
28 eJeeriy iiwlicatei the! peregmph (c) wet 
immedtately effective upon enectment. Thet. il ii 
deer that mekins tn equity Inveetinent if not en 
‘•ecllvlty’* for purpoees of peregreph (e). |135 Corg 

Rec. S10S03 (deity ed Aufutt 4.1998)). 











Federal Register / Vol. 57, No. 217 / Monday. November 9. 1992 / Rules and Regulations 53223 


section 24 as being similar to the rules 
previously adopted for thrifts in 
FIRREA. |S. Rep. 102-167 accompanying 
S. 543, October 1.1991, p, 5). 

As to commitments, the TOIC has 
again reviewed the case law and 
continues to be of the opinion that a 
state bank may not proceed under a pre¬ 
existing commitment to acquire an 
equity investment that a national bank 
could not acquire. We are conndent that 
such an institution will have a defense 
to a breach of contract claim on the 
basis of impossibility of performance. 
The agency does not consider this 
position to be tantamount to retroactive 
rulemaking. Congress has the authority 
to nullify outstanding contracts by 
subsequent legislation and did so by 
enacti^ section 24. The statute dearly 
prohibits acquisitions after December 
19,1991 and just as clearly requires 
divestiture of existing investments that, 
although lawful when made, are no 
longer lawful. 

The FOIC is wilting to take a case-by* 
case approach in applying the final 
regulation to phased construction 
arrangements and capital calls. As was 
indicated in the preamble accompanying 
the proposal, partially performed 
€x>ntracts will need to be reviewed on 
the facts in order to determine whether 
it can be said that an equity investment 
was ''acquired'* before December 19. 

1991 and that such investment is eligible 
to be retained over the divestiture 
period set out in the final regulation. The 
issue with respect to capital calls and 
phased construction la whether a capital 
infusion, or construction done in stages, 
gives rise under the facts to an 
additional equity investment. 

A number of state banks expressed 
concern about equity investments that 
may hove been made after December 19. 
1991 under the mistaken understanding 
that the equity investment restrictions of 
section 24 would not take effect until 
December 19.1992, The FDIC recognizes 
that many state banks may have not 
been aware of the equity investment 
restrictions until only recently and that 
many banks may have been operating 
under the assumption that the 
restrictions were not yet effective. It is 
not the FDICs intent to take 
enforcement action against these banks 
for a violation of section 24. however, 
banks that did acquire impermissible 
investments after December 19.1991 
must divest those assets. Such banks 
should file a divestiture plan as 
provided by S 362.3(c)(2) of the final 
regulation. Although the agency could 
conclude that the investments are not 
eligible to be divested over the five year 
period as the assets were not held by 


the bank on December 19,1991, the 
FDIC has determined that it is more 
prudent to handle the timing of 
divestiture on a case-by-case basis 
under the regulation rather than to force 
Immediate divestiture which could have 
an adverse impact on the ejected 
banks. 

Exceptions to General Prohibition on 
Acquiring or Retaining Prohibited Equity 
Investments 

The statute contains several 
exceptions to the general prohibition on 
acquiring or retaining equity 
investments that are not permissible for 
a national bank. Those exceptions are 
set out In the final regulation in 
i 362.3(b). A description of the 
exceptions and a discussion of the 
comments which addressed those 
exceptions follows. 

s 

2. Majority Owned Subsidiary 

Section 362.3(b)(1) of the proposal 
provided that an insured state bank is 
not prohibited from acquiring or 
retaining a majority stock interest in a 
subsidiary even if the stock investment 
in that subsidiary is one which would 
not be permissible for a national bank. If 
an insured state bank holds less than a 
majority interest in the subsidiary, and 
that equity investment is of a type that 
would be prohibited to a national bank, 
the exception does not apply and the 
investment is subject to divestiture.* 
Majority o%vnership for the exception is 
understood to mean ownership of 
greater than 50% of the outstanding 
voting stock of the subsidiary. 

The proposal also Indicate that an 
insured state bank that is a member of 
SAIF will not be permitted to retain its 
majority interest in a subsidiary 
pursuant to the exception if the bonk 
was required under i 333.3 of the FDICs 
regulations to request the FDICs 
permission to retain the investment and 
the application was denied. In such 
case, the SAIF member state bank must 
divest the interest in the subsidiary in 
accordance with whatever conditions 
were previously established by the 
FDIC. 

Section 333.3 applies to state banks 
that are members of SAIF. Under S 333.3 
a SAIF member state bank may not 
acquire or retain an equity investment 


* It to our umtonlandtns that luiUooat banka may 
own a mlnoHiy tniareal tn oertaui type# of 
•ubakUartet.■ tubaidianr of a national bank to 
not rvquirad tn all IniUncat to be at least 80% 
owned Therefore, an tneured ilate bank may hold a 
minority tnlerrat tn a aubaidtary If a national bank 
could do la Thus the statute the regulation do 
not necesaahly require a atata bank to hold at least 
S0% of the slo^ of a company in order for the 
equity investment In the company to be permissible 
under the regulatioa 


that is not permissible for a federal 
savings association. An Issociation thqt 
meets its capital requirements may 
apply for permission to retain an 
interest in a subsidiary that would 
otherwise be prohibited. In order for the 
application to be approved the FDIC 
must determine that retaining the equity 
investment in the subsidiary will not 
pose a significant risk to SAIF. The 
preamble accompanying the proposed 
regulation indicated that, although FDIC 
proposed to delete the above described 
portion of § 333.3. (see 57 FR 30433) it is 
the FDICs belief tjfiot any denial 
previously made by the FDIC pursuant 
to S 333.3 would operate to limit the 
exception because the FDIC had already 
determined that retaining the investment 
will pose a significant risk to SAIF. It 
was the expressed opinion of the FDIC 
that it would jeopardize SAIF to hold 
otherwise as to do so would in effect 
allow the bank to retain an investment 
expected to adversely affect the fund 
only to require the bank to seek the 
FDICs permission to retain the 
investment pursuant to whatever 
procedures the FDIC adopts to 
implement the portion of section 24 
dealing with activities of subsidiaries. 

Approximately twelve comments 
addmsed I 362.3(b)(1) of the proposal. 
The comments did not raise any 
objections to the provision as drafted. 
The comments almost exclusively raised 
questions regarding what activities the 
HJIC will determine that a majority 
owned subsidiary may engage in 
without posing a significant risk to the 
fund. Those issues will be addressed by 
the FDIC in another rulemaking in the 
near future. As no objections to the 
exception were received. S 362.3(b)(1) is 
being adopted in final as proposed. 

Insured stote banks are reminded that 
the exception for majority owned 
subsidiaries is itself limited. Section 
24(d] provides that no subsidiary of an 
insured state bank may engage as 
principal after December 19.1992. in 
any activity that is prohibited to a 
subsidiary of a national bank unless the 
bank meets its applicable capital 
requirements and the FDIC determines 
that the conduct of the activity in 
question will not pose a significant risk 
to the deposit insurance fund. As 
already stated, the FDIC will consider 
further proposed rulemaking to 
implement the requirement that 
activities by majority owned 
subsidiaries be approved by the FDIC. 
That rulemaking will consider such 
things as whether certain activities 
should be prohibited by regulation, 
whether certain activities should be 
listed as having been found not to 
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ptesenl a iignifisani risk to the fund, 
and whether the FDIC should establish 
^ramctcrs for operations of malority 
owned subsidiaries, e.g^ structural and/ 
or operational restrictions to ensure that 
the conduct of the activity in question 
will not present a significant risk to the 
insurance fund 

2 Qualified Housing Proiecta 

Section 3a23(bH2) of the proposed 
regulation set out an exception for 
qualified housing protects. Under the 
exception, an insured state bank Is not 
prohibited from investing as a limited 
partner in a partnership, the sole 
purpose of which is direct or indirect 
investment in the acquisition, 
rehabilitation, or new construction of a 
residential housing project intended to 
primarily benefit lower income persons 
throughout the period of the bank's 
investment. The bank's investments, 
when aggregated «vilh any existing 
investment in such a partnership or 
partnerships, may not exceed 2% of the 
bank's total assets. The proposed 
regulation indicated that banks are to 
take as the measure of their total assets 
the figure reported on the bank's most 
recent consolidated report of condition. 
The FDIC chose the most recent report 
of condition as the comparison point in 
an attempt to provide a more stable 
asset base against which the bank's 
investments can be measured. If an 
investment in a quabfied housing proieci 
does not exceed the limit at the time the 
investment was made, the investment 
shall be considered to be a legal 
investment even if the bank's total 
assets subsequently decline, in that 
event, however, no further investments 
in qualified housing projects would be 
permissible until the bank's total assets 
increase. 

Comment was requested on bow the 
FDIC should construe the terms 
'‘primarily" and "residential" as used in 
this exception (Le., how much 
comroerciat activity can go on in a 
building before it is no longer residential 
or no longer is intended to primarily 
licneflt lower income persons): whether 
or not the FDIC should include unfunded 
commitments as part of the bank's 
investment in partnerships under this 
exception; and what problems, if any, 
the exception as written poses for 
bank's meeting their Community 
Reinvestment Act obligations. 

The preamble accompanying the 
proposed regulation bIm reminded state 
banks that as the proposed definition of 
equity investment did not include an 
interest in community development 
corporations up to an oggregate of 5% of 
a bank's tier 1 capital (see discussion of 
"equity investment in real estate" 


definition) insured state banks may 
invest in qualified housing projects 
excepted by t 362.3(b)(2) up to 2% of 
their total assets in ad^tion to investing 
in community development corporations 
up to an aggregate maximum of 5% of 
tier 1 capital. With the exception of the 
changes discussed below, S 362.3(b)(2) is 
being adopted In final as proposed. 

In response to comments, the final 
regulation indicates that a qualified 
housing project includes, but is not 
necessarily limited la projects eligible 
for federal low income housiirg tax 
credits under section 42 of the Internal 
Revenue Code (26 US.C 42). Inclusion 
of such projects was suggested by three 
of the comments. A review of the 
information available regarding projects 
which qualify for such tax credit 
indicates that they should be available 
for the exemption. Under the Internal 
Revenue Code, to be a "qualified low- 
income housing project" the projc^ct 
must meet one or the other of the 
following two tests; 20 percent or more 
of the residential units are rent 
restricted and are occupied by 
Individttals whose income is SO percent 
or less of the area median gross income, 
or 40 percent or more of the residential 
units are rent restricted and occupied by 
Individuals whose income is 00 percent 
or less of the area median gross income. 
Part of the building in %vhfch the 
qualified low>income housing project is 
located may be used for purposes other 
than residential rental purposes without 
the project loosing its eligibility for the 
tax credit. 

Specific comment was requested 
regarding the meaning to be given 
"primarily" and "residential" as used in 
the final regulation. Four comments 
addressed this area. In each case, the 
comment indicated the opinion that 
projects should not be disqualified from 
the exception if they are not 100% 
residential properties. Two of the 
comments Indicated that if a project 
does not qualify for the low income 
housing tax cn^t under federal law the 

! >roject should be considered a qualified 
ow ix>comc housing project if at least 
50% of the available residential 
properties are available to lower income 
individuals and that such projects 
should still qualify provided no more 
than 20% of the total square footage of 
such projects is available for 
commercial usage. The remaining 
comment indicated that 51% of the 
project should be required to be 
residential and any commercial 
development should be found to be 
incidental to the qualified housing. If the 
commercial development is wholly 
unrelated to qualified housing, then 71% 


of the available space should be 
residential 

The FDIC agrees that some 
commercial d^elopmeni may be both 
incidental and benefleial to a bousing 
development Therefore, the final 
regulation provides that a residential 
real estate project which does not 
qualify for tax credits under section 42 
of the Internal Revenue Code may be 
considered primarily for the benefit of 
lower income persons if 50% or more of 
the housing units are to be occupied by 
lower income persons. Additionally, a 
project will be considered primarily 
residential despite the fact that some 
portion of the total square footage is 
utilized for commercial purposes 
provided such commerdal use is ool the 
primary purpose of the project 
Therefore, any project with less than 
50% of the total available square footage 
dedicated to housing would not qualify 
for the exemption. 

The two comments addressed 
counting unfunded commitments as part 
of the bank's investment in partnerships 
under the exception had opposing 
vic%vpoints. One comment indicated 
that by analogy to a national bank's 
lemiing limit it would be appropriate to 
exclude unfunded commitments to 
encourage qualified housing investment. 
The other comment felt including legally 
binding, unfunded commitments as part 
of the bank's investment in a 
partnership is appropriate. Another 
comment indicated that investments in 
qualified housing projects should be 
based on capital and not asset size. 

The final rule adopts the position Ihdii 
legally binding commitments are to be 
induded as part of the bank's 
investment under the exception in 
I 362.3(b)(2). Such investments are not 
analogous to lending relationships (any 
excess investment cannot be sold as 
easily as a loan can be participated out 
if the bank's asset base does not grow in 
an amount which offsets the additional 
funding of the commitment). 

J. Savings Bank Life Insurance 

Section 362.3(bH3) of the proposed 
regulation provided that an insured stale 
bank located in Massachusetts, New 
York, or Connecticut may own stock in a 
savings bank life insurance company 
provided that the insurance company 
prominently disclosed to purchasers of 
life insurance policies, annuities, and 
other insurance products that the 
policies, annuities and other products 
offered to the public are not insured by 
the FDIC, are not obligations of. and are 
not guaranteed by. any insured state 
banlL The proposal indicated that the 
following or a similar statement will 
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satisfy the disclosure requirement: ‘This 
(policy, annuity, insurance product] is 
not a federally insured deposit and is 
not an obligation of. nor is it guaranteed 
by, any federally insured bai^." 

The agency received eleven comments 
on this section of the proposal. Several 
of the comments argued that the FDIC is 
attempting to require disclosure 
provisions in the absence of any 
statutory authority. According to these 
comments, while section 24(c)(1)(B) of 
the FDI Act provides that, in order for 
the savings bank life exception to be 
available, the consumer disclosure 
provisions of section 18(k) of the FDI 
Act (12 U.S.C 1826(k)) must be met. 
since section 18|k) of the FDI Act does 
not contain any consumer disclosure 
provisions Congress clearly did not 
intend that disclosure be required. The 
comments also argued that to require 
disclosure is unnecessary as the 
relevant state laws already require that 
a similar type of disclosure appear on 
the face of the instruments that are sold. 
The comments further pointcMi out that 
since the inception of savings bank life 
insurance there have been no reports of 
consumers confusing savings bank life 
insurance with an insured deposit. 

These comments suggested delaying tho 
effectiveness of the disclosure 
requirement for a waiting period ranging 
from six months to a year (if disclosure 
is in fact imposed) in order to allow the 
banks an opportunity to produce the 
documentation necessary. Some of the 
comments indicated that they were not 
opposed to the inclusion of a disclosure 
statement on the face of an instrument 
sold by a savings bank life insurance 
company, as many already include a 
similar type of disclosure on the 
instrument or in their promotional 
materials. 

llic FDIC also sought comment on the 
timing of any disclosure and whether 
the regulation should require that any 
disclosure be signed. The comments 
which addressed these areas all 
indicated that to require the consumer to 
acknowledge receipt of the disclosure, 
either at the time of the application or at 
some later date, would be extremely 
burdensome to banks and that it would 
lead to potentially higher costs in 
production and postage. Those higher 
coats would be passed on to the 
customers. 

The final regulation retains the 
requirement for disclosure. The FDIC 
continues to believe that Congress 
intended some type of disclosure and 
that the absence of a consumer 
disclosure provision in section 18(k) of 
the FDI Act docs not negate the intent of 
Congress that disclosure be made. The 


r^ulation does not require that the 
disclosure appear on the face of an 
instrument sold through a savings bank 
life insurance company nor does it 
require a signature ad^owledgement by 
a consumer. Under the final regulation 
the disclosure must appear, however, in 
a separate document that is clearly 
labeled “consumer disclosure*' if the 
disclosure does not appear on the face 
of the instrument. The disclosure must 
be prominent, made prior to the time the 
purchase of any savings bank life 
insurance policy or other product is 
made, and must read substantially as 
follows: ‘This (policy, annuity, 
insurance product] is not a federally 
insured deposit and is not an obligation 
of. nor is it guaranteed by. any federally 
insured bank." If state law or regulation 
provides for substantially similar 
disclosure (including the timing of 
disclosure), compliance with the state 
imposed disclosure requirements will 
satisfy the requirements of the final 
regulation. Alloiving a bonk to follow 
state law should in many, if not all 
cases, remove the concern that the 
regulation will create additional costs, 

4. Director and Officer Liability 
Insurance 

The proposed exception for owning 
stock of a company that provides 
director and officer liability insurance 
(proposed ( 362.3(b)(5)] is being adopted 
in final without any mc^ification. Under 
the final regulation, an insured state 
bank is not prohibited from acquiring up 
to 10% of the voting stock of a company 
that solely provides or reinsures 
directors', trustees', and officers’ 
liability insurance coverage or bankers* 
blanket bond group insurance coverage 
for insured depository institutions. Any 
shares in excess of this limit that were 
purchased before December 19.1991 
must be divested as quickly as 
prudently possible but in no event later 
than December 19,1996 unless another 
exception applies. 

The term “provides" shall be 
understood to mean underwriting or 
assuming the insurance risk rather than 
acting in the capacity of an agent. As the 
proposal to amend { 333.3 was adopted 
in final without any amendments (see 
final amendment to Part 333 contained 
elsewhere in today's Federal Register), 
insured state banks that are members of 
SAIF and which were not permitted to 
acquire or retain voting stock in a 
directors and officers liability insurance 
company unless that company insured 
the bank’s officers and directors are no 
longer under those constraints. 

One comment requested clarification 
as to whether a state bank could own 
stock in a directors and officers (D&O) 


liability insurer which engages in other 
activities. The exception docs not 
extend to such situations as section 
24(0(3] of the FDI Act specifically limits 
the exception to companies that "only" 
provide D&O insurance or reinsure such 
risks. Ownership of such stock may be 
permitted, however, under $ 3623(b)(4) 
of the regulation if the bank is eligible 
for use of that exception and the voting 
stock of the company is listed on a 
national securities exchange. Another 
comment requested clarification as to 
whether an insurance underwriter may 
write bonds that benefit securities firms 
(i.e., bonds guaranteeing the authenticity 
of a customer’s signature) and still 
qualify for the exception in S 362.3(b)(5). 
Again, the answer is no. 

5. Shares of Depository Institutions 

Section 362.3(b)(6) of the proposal 
provided that an insured state bank is 
not prohibited from acquiring or 
retaining the voting shares of a 
depository institution if the institution 
engages only in activities permissible for 
national banks: the institution is subject 
to examination and regulation by a state 
bank supervisor 20 or more depository 
institutions own voting shares of the 
institution but no one institution owns 
more than 15% of the voting shares: and 
the voting shares are only held by 
depository institutions (other than 
directors' qualifying shares or shares 
held under or acquired through a plan 
established for the benefit of the officers 
and employees). The section is being 
adopted in final without any changes. 

Two comments were received in 
response to this section of the proposal. 
Both requested clarification on whether 
a bank may invest in a "banker's bank". 
Such investment is allowable if the 
above criteria are met. some other 
exception in the regulation is available, 
or the investment is permissible for a 
national bank. 

6L Interests in Insurance Subsidiaries 

Section 362.3(b)(7) of the proposed 
regulation set out an exception for a 
welhcapitalized bank to retain an equity 
investment in a majority owned 
subsidiary that was lav^ully providing 
insurance as principal on November 21, 
1991 provided that the activities of the 
subsidiary continue to be limited to 
underwriting insurance of the same type 
as provided by the subsidiary as of 
November 21,1991 to residents of the 
state, individuals employed in the state, 
and any other person to whom the 
subsidiary provided insurance as 
principal without interruption since such 
person resided in or was employed in 
the state. The preamble accompanying 
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the proposal indicated that **prindpar 
would be understood to mean 
underwriting or assuming the risk of 
insurance rather than acting in the 
capacity of an agent; a state** would 
be construed to except insurance 
underwriting activities by an insured 
state bank only in the state in which the 
bank was chartered as of November 21, 
1901 and by a subsidiary of an insured 
state bank only in the state in which the 
subsidiary was incorpevrated and doing 
business as of November 21.1001; 
*'lowfulty providing insurance as 
principal** as of November 21,1091 
would be construed as requiring that the 
bank and/or subsidiary must have 
actualiy underwritten policies and/or 
other insurance products that were 
outstanding as of November 21.1001: 
and that '*type** of Insurance should be 
understood to encompass whatever type 
of insurance policies and/or products 
that the bank and/or its subsidiary were 
authorized by state law to issue as of 
November 21,1991 and were in fact 
providing to the pubUc. 

Fourteen comments, several of which 
were from members of Congress, 
criticized the proposed rule because of 
the interpretation of the phrase **in a 
state** which excepted insurance 
underwriting activities by an insured 
state bank only in the state in which the 
bank was chartered as of November 21. 
1901 and the insurance underwriting 
activities of a subsidiary of the bank 
only in the state in which the subsidiary 
was Incorporated and doing business as 
of November 21,1901. *nicse comments 
urged the FDIC to be guided by the 
clear, unambiguous language of section 
24(d)(2)(B| which did not limit the 
exception as the FDIC had indicated. In 
short. **a state** did not mean **in the 
home state**, llie commenta pointed out 
that if the FDIC fell compelled to review 
the legislative history of the provision, a 
careful reading of that legislative history 
demonstrates that Congress specifically 
rejected the approach die FDIC is now 
advocating by regulation. According to 
these comments, there was a managers* 
amendment to the bill on the Senate 
Hoor which changed the language In the 
proposed bill limiting insurance 
underwriting activities of a state bank 
from -in rAo/ State** to -in a State** 
(emphasis added) (See, 137 Cong. Rec. 
Sl6,683-li5 (daily ed. Nov. 14.1001)). 
Only two changes of note were 
subsequently made: the insertion of the 
requirement that the bank be well- 
capitalized and the elimiiution of a 
transition rule that was designed to 
allow banks and their subsWaries to 
phase-out activities that would no 
longer be permissible. The latter was 


pointed to as evidence that Congress 
anticipated that all existing Insurance 
underwriting activities would be 
grandfathered and that there was 
therefore no need for a transition rule. 
Senator Roth described the provision as 
enacted on the Senate floor as 
grandfathering all existing activities of 
state banks and their subsidiaries. 

**Apparently, the grandfather clause, 
which was drafted originally to exclude 
Delaware, did not and does not limit its 
protection to the home State, so to 
speak, but rather covers any State in 
which the bank was providing insurance 
it underwrites. Thus, when Delaware 
was included within the grandfather 
clause, its banks obtained the same 
rights as others. 

Those rights are described as the 
'*continuation of existing activities- in 
the head note preceding the text In the 
Senate bill * * * (T)^® conference 
agreement preserves the rights of State 
banks authorized to underwrrite 
insurance to continue to underwrite the 
same type of insurance in any State in 
which they provided such insurance as 
of November 21,1901.** (Cong. Rec. 
S18626, November 27,1991, remarks of 
Senator Roth). Lastly, It was pointed out 
that the exchange between Stator 
Graham and Senator Carn cited by the 
FDIC in the preamble accompanying the 
proposed relation pertained to 
interstate insurance sales restrictions 
that had been contained in the Senate 
bill and that the FDIC had taken from 
those remarks an incorrect inference. 

After carefully reviewing the 
comments and reexamining the 
legislative history of section 24(d)(2)(B). 
the FDIC is persuaded that its initial 
reading of the provision was flawed. In 
response to the comments, the final 
regulation expands the FDlC's 
interpretation of the phrase **in a state'* 
as excepting insurance underwriting 
activities by an insured state bank in a 
state where it was lawfully underwriting 
insurance as of November 21.1991 and 
excepting the insurance underwriting 
activities of a bank's subsidiary of the 
bank to insurance underwriting 
activities in the state where the 
subsidiary was lawfully engaged in that 
activity as of November 21.1901. 

Section 362.3(b)(7) has also been 
modified to make clear that the 
exception is only necessary when the 
insurance subsi^ary is cngagtng in 
insurance underwriting activities that 
are not permissible for a national bank. 

A discussion of the final regulation's 
treatment of "type of insurance- is 
found below under the heading 
"Notification of Exempt Insurance 
Underwriting Activities**, 


The provision In the proposed 
regulation indicating that a bank may 
retain its equity investment in a majority 
owned title insurance underwriting 
subsidiary if the bank was required 
before June 1.1991 to provide title 
insurance at a condition of its charter Is 
carried Into the final regulation with one 
change. The exception as proposed 
Indicated that it did not apply if the 
bank had converted its charter since 
June 1.1901 or any transaction that is 
described in t 362.3(b)(l)(ii) occurs after 
June 1.1991. The final regulation 
provides that the exception does not 
apply if any transaction that is 
described in t 362.3(b)(4)(ii) occurs 
except for a charter conversion. Upon 
closer review of section 24. the FDIC 
realized that the statute provides for 
loss of (he exception only in the case of 
a change in control and not in the event 
of a charter conversion. The change in 
the Bnal regulation corrects what had 
been an overly broad cross reference to 
S 362.3(b)(4Kii) in that that provision not 
only encompasses a change in control 
but also takes in a charter conversion. 

7. Common or Preferred Slock; Shares of 
Investment Companies 

Section 362.3{b)(4)(i) of the final 
regulation provides that to the extent 
permitted by the FDIC and subject to 
the limitaHcns of ( 362.3(d) of the final 
regulation, an insured state bank that Is 
located in a state which as of September 
30.1991 authorized banks to invest in 
common or preferred stock listed on a 
national securities exchange or shares 
of an investment company registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a-l) and which during 
any time In the period beginning on 
September aa 1990 and ending on 
November 26.1991 made or maintained 
an investment in such stock or 
registered shares, may retain the listed 
stock or registered shares that it 
lawfully acquired or held prior to 
December 19.1991 and may continue to 
acquire listed stock or registered shares. 
This language tracka the language found 
in section 24(f)(2) of the FDI Act. 

The FDIC received five comments on 
this provision. One comment criticized 
the wording of the exception because. In 
the commentoris opinion, section 24(f)(2) 
of the FDI Act permits stale banks to 
invest in any type of equity investment 
that is not permissible for a national 
bank and is not limited to permitting 
state banks to invest in listed stock or 
registered shares. F'our commenta 
objected to the requirement that 
common or prefer^ stock be "listed** in 
order for the slock to be eligible under 
the exception. (A large number of 
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commenlt focused on $ 3(i2.3id) of the 
proposal which set out limits on the 
permissible investments that can be 
made pursuant to the exception. l*hoso 
comments are discussed below under 
the heading. "Notice and Approval of 
Intent to Invest in Listed Common or 
IVcferred Stock or Shares of Investment 
Company; Divestiture of Stock or Shares 
in Fj(cess of 100% of Capital**.! 

The FDIC is of the opinion that to read 
section 24(f)(2) as broadly as suggested 
by the commenlor who opined that 
section 24(f)(2) goes to any 
impermissible equity investment is 
neither consistent with the language of 
the provision nor the provision's 
legislative history. If the exception were 
intended to be as expansive as 
suggested there would be no need for 
the provision to require that the bank 
actually have made or maintained 
investments during the indicated time 
period in listed sto^ or registered 
shares and the heading of paragraph (f) 
of section 24 would not read "Common 
Hnd Preferred Stock Investment", What 
IS more, the legislative history of section 
24(0 reveals an intent by the drafters to 
create an exception for banks that had 
invested in listed common and preferred 
stock and registered shares. There is no 
indication that the exception was to 
extend beyond those types of securities. 
In view of the above. § 3a2.3(b)(4)(l) of 
the proposed regulation has been 
adopted in final as proposed. 

The final regulation retains the 
reference to common or preferred stock 
"listed" on a national securities 
exchange. It is the FDICs opinion that 
the FDIC is bound to give full 
recognition to the wo^ "listed" in 
section 24(f)(2). Nothing in the 
legislative history of the provision 
provides any basis upon which to 
construe the language in any other 
fashion than to simply nK}uire that the 
slock in question be listed In short, the 
FDIC is of the opinion that it lacks the 
discretion to deviate from the standard 
set out in the statute that the common or 
preferred stock must be "listed". The 
FDIC has therefore reiected the 
comments urging the FDIC to allow 
unlisted preferr^ stock to be eligible 
under the exception provided that the 
company which issued the stock is listed 
and the comment urging the FDIC to 
allow the acquisition of privately placed 
stock pursuant to the exception. 

Paragraph (4Hii) of S 3a2.3|b) of the 
proposal provid^ that the exception for 
listed stodc and registered shares ceases 
to apply in the event that the bank 
converts its charier or the bunk 
undergoes four types of transactions. 
Those transactions were: any time a 


bank undergoes a transaction for which 
a nqtice is required to be filed under 
section / ()) of the FDI Act: any time a 
bank undergoes a transaction subject to 
section 3 of the Bank Holding Company 
Act (12 U.S.C 1842); any time control of 
the bank's parent company chartges: and 
any lime the bank is me^^g^ into 
another depository institution. This 
provision of the proposal is based upon 
section 24(f)(5) of the FDI Act which 
indicates that the exception created by 
section 24(0(2) would cease to operate if 
the bank converts its charter or 
undergoes a change in control. 

The FDIC received 75 comments on 
this aspect of the proposal. In every case 
the comments expressed the opinion 
that the proposal was overly broad in 
what it considered to be a change in 
control that would tenninate the ability 
to take advantage of the exception. 

Some of these cotxunenls indicated that 
section 24(f)(5). "Loss of Exception Upon 
Acquisition**, should only be construed 
as coming into play when a true 
acquisition occurs. Specifically, the 
FDIC was urged only to const^r a 
transaction to be a change in control 
that would terminate the operation of 
the exception if the transaction brought 
about an actual substantive change. 

The FDIC was urged to amend the 
proposal so as to not encompass one 
bank holding company formations, 
acquisitions of 10 percent of a bank's 
sto^ and mergers between two banks 
each of which are eligible to make 
investments under the exception. 

Based upon the comments, the final 
regulation has been modified as follows: 
A transaction subject to section 3 of the 
Bank Holding Company Act will not 
result in the loss of the exception if the 
transaction is a one bank holding 
company formation in which all or 
substantially all of the shares of the 
holding company will be owned by 
persons who were shareholders of the 
bank: a transaction that is presumed to 
be an acquisition of control under 
section 303.4(a) of the FDIC s regulations 
thus triggering a change in bank control 
notice pursuant to section 7(|) of the FDI 
Act (12 U.S.C 1817(j)) will not result in 
the loss of the exception: and the 
exception will not be lost if the bank is 
acquired by or merged into a depository 
institution that is itself eligible for the 
exception. Thus, an acquisition of 10 
percent of the voting stock of an eligible 
bank will not cause the loss of the 
exception nor wiU a one bank holding 
company formation. 

State banks should be aware that, 
depending upon the circumstances, the 
exception will be considered lost after a 
merger transaction in which an eligible 


bank is the sur\ivor. For example, if a 
state bank that is not eligible for the 
exception is merged into a much smaller 
stale bank that is eligible for the 
exception, the FDIC may determine that 
in substance the eligible bank has been 
acquired by a bank that is not eligible 
for the exception. 

Lastly, the final regulation provides 
that in the event on eligible bank 
undergoes any of the transactions which 
result in the loss of the exception the 
bank is not prohibited from retaining its 
existing investments unless the FDIC 
determines that retaining (he 
investments will adversely affect the 
bank's safety and soundness and the 
FDIC orders the bank to divest the stock 
and/or shares. This provision has been 
adopted in the final regulation without 
any changes from the proposal 
inasmuch as no comments were 
received State banks should be aw^urc 
that the fact that the FDIC has not taken 
action to order divestiture does not 
preclude a bank's appropriate banking 
agency (when that agency is an agency 
other than the FDIC) from taking steps 
to require divestiture of the slock and/or 
shares. 

Divestiture of Prohibited Equity 
Investments 

/. Requirement To Divest 

Section 362.3(c)(1) of the proposed 
rule indicated that any insured state 
bank which acquired prior to December 
19.1991 any equity investment that is 
not of a t>*pe. or in an amount, that is 
permissible for a national bank must 
divest the equity investment as quickly 
as prudently possible but in no event 
later than December 19.1996 unless one 
of the exceptions of the proposed rule 
applies. The preamble accompanying 
the final regulation indicated that, 
although the FDIC is required by statute 
to see that a bank divests any prohibited 
equity investment as quickly as 
prudently possible, it is not the FDICs 
responsibility to determine exactly how 
a bank will accomplish the divestiture. 
The FDIC Is the final arbiter, however, 
of when divestiture can be prudently 
accomplished. Banks were advised that 
in the FDICs opinion it would not be 
prudent to arbitrarily hold equity 
investments that are subject to 
divestiture until the final divestiture 
date without adequate documentation 
as to the reasons why prolonging the 
divestiture program is prudent. Lastly, it 
was the FDICs stated intent to review a 
bank's plan for divestiture and take such 
action as may be appropriate if the plan 
does not allow for divestiture as quickly 
as prudently possible. 
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Several comments were received 
which expressed some concern over the 
level of involvement by the IDIC in the 
divestiture process. These comments 
expressed the opinion that the FDICs 
involvement should be very limited so 
as not to usurp management of the bank. 
Some comments stated that a divestiture 
plan presented by a bank for approval 
would reRect a clearer understanding of 
the overall impact of the timing of the 
divestiture on the bank*s performance 
than the FDIC could derive and that 
rejection of the plan by the FDIC could 
result in the FDIC requiring divestiture 
when to do so would be inconsistent 
with the prudent management of the 
bank. 

The FDIC takes note of this criticism 
and wishes to emphasize that the 
agency does not intend to become 
involved in the bank*8 management. 
However, in order to fulfill its statutory 
responsibility to ensure that prohibited 
equity investments are divested In a 
timely and prudent manner, the FDIC 
may require divestiture in a more timely 
fashion than the bank has planned if it 
is the FDICs judgment that it can be 
done prudently. 

One comment asked that the FDIC 
waive the prohibitions of section 23A of 
the F'cderal Reserve Act (12 U.S,C. 371c) 
if a bank wishes to accomplish 
divestiture by transferring the equity 
investment to an affiliate. The FDIC 
cannot waive any applicable prohibition 
under section 23A. That provision of 
federal law should not be a problem, 
however, as the sale of an asset to an 
nonbank affiliate does not usually 
trigger section 23A. 

Section 362.3(c)(1) of the proposed 
regulation also indicated that any SAIF 
member state bank which holds an 
equity investment that is subject to 
divestiture pursuant to i 333.3 of the 
FDICs regulations and which is also 
subject to divestiture under the proposal 
are not allowed until 1996 to complete 
divestiture. In such a case, the equity 
investment must be divested as quickly 
as prudently possible but in no event 
later than |uly 4.1994 or any earlier date 
established by a divestiture plan that 
was filed with and approved by the 
FDIC pursuant to { 333.3. The preamble 
accompanying the proposed regulation 
stated that it was the FDICs belief that 
it is inappropriate to allow such 
institutions a longer time to accomplish 
divestiture as it has been established 
that the institution can prudently 
accomplish divestiture in advance of 
December 19,1996. It was also the 
FDICs opinion that it would be an 
inappropriate diversion of the FDIC’s 
resources to revisit the question of 


divestiture of these assets. No comments 
were received with respect to this 
aspect of § 362.3(c)(1). 

Section 362.3(c)(1) is being adopted as 
roposed with one technical change. It 
as come to the FDICs attention that 
S 362.3(c)(1) as proposed inadvertently 
contained the date july 4 rather than 
July 1. The operative divestiture date 
under § 333.3 of the FDICs regulations is 
)uly 1.1994. The final regulation corrects 
this error. 

Z Divestiture Plan 

The preamble accompanying the 
proposed rule states that any insured 
state bank that is required to divest an 
equity investment must submit a 
divestiture plan with the regional 
director for the Division of Supervision 
for the region in which the bank's 
principal office is located not later than 
60 days from the effective date of the 
regulation. The divestiture plan must 
describe the obligor, type, amount, book 
and market values (estimated or known) 
of the equity investments subject to 
divestiture as of the bank's most recent 
call report date prior to the filing: set 
forth the bank's plan to comply with the 
divestiture period: describe the 
anticipated gain or loss, if any, from the 
divestiture of the inve8tment(s) and the 
impact on the bank's capital: and 
include a copy of the resolution by the 
bank's board of directors or board of 
trustees authorizing the filing of the 
divestiture plan. The regional director 
may request additional information as 
deemed appropriate. The preamble 
indicated that it was the FIDlCs Intent to 
review each plan for the purpose of 
determining whether or not the insured 
state bank that filed the plan can 
prudently divest the equity investments 
in question in a more exp^itious 
fashion than that contemplated under 
the plan filed with the regional office. 
The proposal also specifically provides 
that an insured state bank that has filed 
a divestiture plan may act in accordance 
with its plan until suc^ time as the bank 
is informed in writing by the appropriate 
FDIC official that the plan is 
unacceptable. 

None of the comments objected to the 
content of the divestiture plan as set out 
in S 362.3(c)(3) of the proposal. That 
provision is being adopted without 
change. As stated above, numerous 
comments were received which 
questioned the FDICs need to closely 
scrutinize divestiture plans that had 
been provided by the bank's 
management and approved by the 
bank's board of directors. The 
commentors felt that as long as the plan 
pro\idc8 for a divestiture by the 
December 19.1996 date the FDIC should 


not be overly concerned with the 
manner in which the divestiture is 
accomplished. The FDIC believes, 
however, that the statute requires the 
FDIC to ensure that not only are the 
impermissible equity investments 
divested by the December 19,1996 date 
but that divestiture is accomplished 
prior to that date if divestiture can be 
accomplished sooner in a prudent 
manner given the nature and type of the 
equity investments. 

J. Retention of Equity Investment 
During Divestiture Period 

Section 362.3(c)(4) of the proposed 
regulation indicated that the FDIC may 
impose such conditions and restrictions 
on the retention of the equity 
investments as the FDIC deems 
appropriate including requiring 
divestiture in advance of December 19. 
1996. No comments were received in 
response to this provision and it is being 
adopted in final without any change. 

It is contemplated that the FDIC will 
communicate in writing its objection or 
non-objection to the bank's divestiture 
plan, the FDICs decision concerning the 
adequacy of the divestiture plan will be 
based on the information presented. As 
subsequent events may alter the 
continued validity of the FDICs original 
determination, any non-objection on the 
part of the FDIC will typically be 
conditioned upon the continued validity 
of any assumptions upon which the plan 
is based, the continu^ vitality of the 
bank in question, and the continuation 
of facts and circumstances existing at 
the time the non-objection was 
communicated. 

Notice and Approval of Intent to Invest 
in Listed Common or Preferred Stock or 
Shares of Investment Company; 
Divestiture of Stock or Shares in Excess 
of 100% of Capital 

/. Requirement to File Notice and 
Receive FDIC Approval 

Paragraph (1) of S 362.3(d) of the 
proposed regulation provide that an 
insured state bank could only acquire or 
retain listed stock or registered shares 
pursuant to the exception contained in 
$ 362.3(b)(4) of the proposal, "Common 
or preferred stock: shares of investment 
companies", if the bank filed a one-time 
notice with the FDIC setting forth the 
bank's intention to acquire and retain 
such securities and the FDIC determined 
that acquiring or retaining such 
securities would not pose a significant 
risk to the insurance fund. The proposal 
directed that the notice be submitted to 
the regional director for the Division of 
Supervision for the region in which the 
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h«ink* *s principal office it located, llie 
preamble accompanying the proposal 
hriher indicated that a bank may retain 
the listed stock or registered shares that 
it lawfully held on December 19.1991 
while the notice is pending (provided 
that those investments do not exceed 
too percent of the bank's tier one 
capital) but that they may not make any 
new investments in listed slock or 
registered shares until the bank receives 
the FUlCs approval. It was further 
FDlCTs expressed opinion that a bank 
could not take advantage of the 
exception in i 3623(b)(4) until the FDIC 
responded to the notice even if the FDIC 
did not do so prior to the elapse of 60 
days from the date on which the notice 
was filed with the FDIC. The following 
text, which discusses the timing of 
FDlC's response to the notice, appeared 
in the preamble accompanying the 
proposed regulation. 

llic FDIC recognizes that section 24 
contemplates that notices will normally 
Ik? reviewed and a determination be 
made within 60 days. It is therefore the 
KDlCTs intention to respond to the 
notices within GO days to the extent 
practicable. However, the FDIC has 
«:or»cluded that the 00-day period in 
paragraph (0(fl)(B| of section 24 does not 
allow a bank to make additional 
investments if the ITIIC does not 
respond before expiration of the 60-day 
periotl from the FDIC's receipt of the 
notice. Paragraph (0(6) which is 
captioned, "Notice and Approval^ 
[emphasis added) contemplates 
affirmative approval by the FDIC.* In 
addition, paragraph (f)(6) does not 
expressly indicate that the bank may 
proceed in the absence of a 
determination by the FDIC within the 
GO-day period,^ nor docs it require that 
the l-DIC "shall" or "must" make a 
determination within the 60-day period * 


• An nnrilvr wrvlofi erf the proviston ivm 

"Nolle* of Part|criph (2) ActlvIlJ*#**- TV 
word "apfrovar* was tuba^qumlly Mddwi lo Uit 
iilU. lUt Rap Na 102>S3a tOZd Coi^ Ut Scmu at 
V> (Nov 19. \99\l 

• Th# Unfuasp of paragraph (OlS) at anactad 

•tanda la ctaar coolratl with tha Unguago fevnd In 
It R. Rep. No. 103-3JO The earlier vertton prorlded 
) ImjiS coaid angaga In any inteitmefii acHvily 
IHtraiMinl lo paragraph (2) ocily If nollca wara Gkd 
and "tha Corporalioo hot not mthin §0 

Joym of rpcmMng witch nof/ar” lemphaaia addad| 
that tha Invratmeiii would puaa a lignificanl rttk lo 
Tha approprtala Inaitranoa fund Under tha aariiar 
vftraaon. one night argue that faihira of the FDfC lo 
act wilhtB 00 daya aaliafWd iha aeoond of tha two 
<4eiiieni» of Uie provUlon. that u tianli could 
proceed wttb ((■ knrrttnimla ai notke had bean 
filed and the PDfC had not delomiinad wtihin SO 
dayt of reompt of tha ootka that there >• a riah lo 
the fund liowever. tha above language was not 
rnacted. 

• Paragraph (fys) Ihue lUnds in oonirett lo other 
pcovtelona ^ the FDf AiH and other federal •tatutea. 
«»hich |al dearty provide a let tine period to which 


Neither the earlier provision found in 
I f.R. Rep. No. 102-330 nor the slalute as 
enacted expressly specifies a 
consequence for any failure by the IDIC 
to act within the 60-d»y period. A well- 
recognized rule uniformly applied by the 
courts holds that: 

A statutory time period is not 
mandatory unless it both expressly 
requires an agency or public official to 
act within a particular lime period and 
specifies a consequence for failure to 
comply with the provision.* 

The FDIC Board of Directors hos 
followed this rule.'’ 

The FDIC has therefore concluded 
that section 24(f)(6) does not require the 
FDIC to act within the ao-dsy period. 
Although the FDIC Is not required by 
law to do so. it is the H>ICs intent to 
respond to notices filed pursuant to 
§ 3^.3(d) within 00 days of receipt of 
the notice. 

'I*he FDIC received on<* comment 
which objected to the proposal requiring 
that a bank file a notice in order to lake 
advantage of the exception in 
i 362.3fb)(4). Three comments objected 
to the FDIC effectively eliminating the 
60-day time period in the statute. One of 
the three comments suggested that the 
R)IC consider allowing a bank that has 
filed a notice to proceed to make 
investments under the exception unless 
the hT)!C affirmatively objects. 

The FDIC is adopting { 362.3fd)(1) as 
proposed without any changes. It is the 
FDIC*s considered opinion that section 
24(f) does no! provide the FDIC any 
discretion in this matter. />.. section 
24(f) requires that the FDIC receive prior 
notice and that the FDIC must 
affirmatively respond to the notice 
before a bank can proceed to make 
investments. Likewise, the FDIC 
continues to be of the opinion, for the 
reasons set forth above, that the failure 
of the FDIC to respond to a notice before 
60 days has elapsed does not operate as 
on approval under the statute. The FDIC 


ih* Fine nuui act on • none*, and (b} provid* that 
Uititfi to acl cut* off thr FDICa ahttity to ob|«cl to 
the cofMlttCt or activity which it ibr lubtrct of the 
noUc* (abwml tonM other todeporMirnt iiulhority lo 
do to). (Sm. Cor tKtmpI* aectloo 7(J) of Iht FIN Ad 
tU ilSX:. tSiniik taction S2 of th* FOI Ad (12 
use. tSSIlk uid 12 U.S.C. 32(>I(S)( 

• fort Worth NotktnoJ Carjk v. hfdwro! Saviogw 

aofi Loon hfuruffcw Corp,, 4Se F 2d 17. SS (5(h Ctr 
1972) Spo * 41 , Stofor'w Offho of Rmphv v. US 
OofU of txibor, 775 F 2d 19a 201 i7th Cir IQSShSr 
Aryw Mohawk Tritm, AStw York v. Brock. 78§ F.2d 
27. 41 (Sd Or. igssh Thomow v Barry. 729 F.2d 1409. 
1470 n 9 (D.C Or. l9S4h ManhaU v. Local thUm 
No tJ7L lot Aj#> of Moch„ 55S F-2d 1X54,1337 
(eth Or 1S771: Uwary v. WhtUn Moch^ Wiidb. Inc.. 
534 FJd 40a SOI (1*1 Ot 1977). and Maryland 
Cowoalty Co v. CofdHh, 9» 432.434 (D C Cir. 

1938). 

* FDIC Dodirt No aS-4Sti. p*r Sin. A-t20S 
|)«muiry 19,1909) 


is hopoful that notices can be processed 
in advance of GO days and will do 
Gvcr>'thing possible to do so. 

2 Content of Xotice. 

Section 362.3(d)(2) of the proposal 
stated the content of the one-ltme notice 
to be provided to the Regional Director 
must include the following: 

i. A description of the obligor, type, 
amount, and book and market values of 
the listed stock and/or registered shares 
held as of December 19.1991; 

ii. The highest dollar amount of the 
bank's investments in listed stock and/ 
or registered shares between September 
3a 1990 and November 26.1991. both in 
the aggregate and individually in each of 
the two catt!gones. expressed as a 
percentage of Tier 1 capital as n^ported 
in the consolidated report of conation 
for the quarter in whi^ the high dollar 
amount of investment occurred: 

lit A description of the bank's funds 
management policies and bow the 
hank’s investments (planned or existing) 
in listed stock and/or registered shares 
relate to tlie objectives set out in the 
hank's funds management policies; 

iv. A description of the bank's 
investment policies and a discussion as 
to what extent those policies; 

A. Limit concentrations in listed 
stocks and/or registered shares by both 
issue and industry; 

B. Set an aggregate limit on 
investment in listed stock and/or 
registered shares; and. 

C Deni with the sale of li8lf?d stock 
and/or registered shares io light of 
market conditions: 

V. A discussion of the parameters 
used lo determine the quality of the 
bank's outstanding investments in listed 
stock and/or registered shares as well 
as future investments; 

vi. A copy of llie resolution by the 
board of directors or board of trustees 
authorizing the filing of the notice: and. 

vii. Such additional information as 
deemed appropriate by the regional 
director. 

Numerous comments indicated that 
the notice as proposed was too detailed 
and requested that the FDIC provide a 
standardized format for the notice. 
Several comments indicated that much 
of the requested information was 
already available through examinations 
and had already been evaluated by the 
FDIC during the examination process. 
Only one of the comments suggested 
information to be included in the notice 
as an alternative to the proposal 

While certain changes have been 
made to the notice to reflect changes tn 
other portions of the final regulation, the 
requirement for a somewhat detailed 










53230 Federal Register / Vol. 57. No. 217 / Monday, November 9, 1992 / Rules and Regulations 


notice remains. The FDIC continues to 
be of the opinion that the information is 
essential if the FDIC is to properly 
evaluate whether the retention of the 
bank's existing investments and the 
continued exercise of the investment 
authority under the exception poses a 
significant risk to the deposit insurance 
fund. White a bank's investment 
portfolio and its funds management 
policies and procedures may have 
remained essentially static over time, 
changes in the marketplace since the 
bank's last examination may dictate the 
need to reevaluate the FDIC's 
assessment of that portfolio and those 
policies. This is especially so as the time 
period between the date of the Imnk's 
most recent examination and the date of 
the bank's notice lengthens. Thus the 
FDIC does not feel that it can simply 
rely upon data previously gathered 
during the supervisory process in order 
to evaluate the notice. Nor do we feel 
that a standardized notice form is 
appropriate. The information called for 
by the final regulation does not lend 
itself to submission in a prepared 
format. All in all it is our opinion that 
allowing a bank to submit the requested 
Information in letter form (perhaps even 
accompanied by photocopies of relevant 
bank policies) will prove the least time 
consuming and costly for banks. Much 
of the information that is called for by 
the final regulation should be readily 
available to the bank in some form or 
another and banks are encouraged Co 
rely upon existing documents already in 
their possession. Submitting a copy of 
the relevant portions of existing policies 
supplemented if necessary by a brief 
discussion pertaining to areas of the 
notice not specifically covered by the 
bank's written policies should suffice. 
Should questions arise as to how much 
information to include, banks are 
encouraged to contact their appropriate 
regional office for clarification. 

Changes to the content of the notice 
from the proposal include a deletion of 
the requirement for a description of the 
listed stock and/or registered shares 
held by the bank on December 19.1991. 
In its stead, the bank must state the 
bank made or maintained investments 
in listed stock and/or registered shares 
during the penod between September 
30,1990 and November 26.1991. Such a 
statement is needed to ensure that the 
bank does in fact qualify for the 
exception. The requirement that the 
highest dollar amount of listed stock and 
registered shares computed separately 
and not in the aggregate, held during the 
window period has been deleted. A 
bank is required, however, to provide 
the aggregate highest dollar amount of 


its investment in listed shares und/or 
registered securities as a percentage of 
Tier 1 capital for the quarter in which 
such investment occurred as well as the 
aggregate dollar amount of such 
investments expressed as a percentage 
of Tier t capital as of December 19.1901 
The bank may use Tier 1 capital as 
reported on the bank's consolidated 
report of condition for December 31. 

1991 if that is more convenient.) This 
information is necessary in order to 
determine compliance with the 
limitations on such holdings as provided 
by § 362.3(d)(4) of this regulation. Lastly, 
the reference to book value has been 
inserted in the final regulation. This 
change is in response to comments that 
are more fully discussed under the 
heading "Maximum Permissible 
Investment" below. 

J. FDIC Determination 

Section 362.3(d)(3) of the proposal. 

' FDIC Determination", set out the 
standard against which the FDIC 
proposed to evaluate notices filed 
pursuant to paragraph |d){1). i.e., 
whether there is a significant risk to the 
fund posed by the exercise of the 
investment authority pursuant to the 
exception. It also indicated that the 
FDIC may condition or restrict approval 
as necessary or appropriate and 
provided that the FDIC may require the 
notifying bank to divest some or all of 
its investments in listed stock and/or 
registered shares if upon a review of the 
notice it is determined that the exercise 
of the excepted investment authority 
poses a significant risk to the fund. A 
notice may also be denied in its entirely. 

The preamble accompanying the 
proposed regulation indicated that the 
recitation in $ 362.3(d)(3) that the FDIC 
may impose conditions or restrictions in 
connection with an approval was 
nothing more than a restatement of the 
FDIC's existing implied authority to lake 
such action. The preamble also 
indicated that insured state banks 
should note that section 24(i) of the FDI 
Act specifically provides that nothing in 
section 24 shall be construed as limiting 
the authority of the FDIC to impose 
more stringent conditions and that 
section 24 does not limit the authority of 
the FDIC to take cease-and-deaist action 
against any insured state bank in the 
event the exercise of the excepted 
investment authority is found to 
constitute under the circumstances an 
unsafe and unsound banking practice. 

Under $ 362 3(d)(3) as proposed, 
divestiture of listed stock and/or 
registered shares may be ordered if the 
FDIC has reason to believe that 
retention of the investments in question 
will have an adverse effect on the safety 


and soundness of the notifying bank. 
Divestiture Is not limited to investments 
held by the bank at the time it files its 
notice. If the FDIC grants approval for 
an insured stale bank to make 
investments pursuant to § 362.3(b)(4). 
and it is determined at any time after 
the approval is given that the retention 
of listed stock and/or registered shan>s 
acquired pursuant to that approval 
poses a safety and soundness risk to the 
bank, the FDIC may require the 
divestiture of any of the Investments. 

Section 362.3(b)(3) is being adopted in 
final as propos^ without any change. 
None of the comments received in 
response to the proposal look issue with 
any portion of § 362-3(d)(3) as proposecl. 
In fact, many comments conceded that 
the FDIC has the clear authority under 
the statute to condition or restrict use of 
the exception and that the FDIC may 
withhold entirely its approval for use of 
the exception. These comments as well 
as many others, however, uniformly 
objected to proposed paragraph (4) of 
§ 362.3(d) which set out the proposed 
maximum permissible investment that a 
bank could make pursuant to the 
exception for listed stock and/or 
registered shares (sec discussion below) 
A few comments urged the FDIC to be 
flexible when evaluating whether a 
given security poses a significant risk to 
the fund and urged the FDIC to make its 
evaluations based on the portfolio as a 
whole. It is in foct the FDICs intent to 
do 80 not only in the context of the 
securities portfolio as a whole but in the 
context of the bank*8 overall condition 
and its slated investment policies. 

V. Maximum Permissible Investment 

By far the greatest number of 
comments received on the proposal 
addressed proposed { 362.3(d)(4). 
"Maximum Pcnnissiblc Investment". A$ 
proposed, i 362.3(d)(4) provided that 
permissible investments under 
S 362.3(b)(4) would be treated in two 
groupings, i.e„ permissible investments 
in listed stock and permissible 
investments in registered shares. As 
proposed the highest amount of 
investment in listed stock permitted an 
insured state bank under the exception 
would be the highest level of investment 
in such securities that the bank made 
during the period from September 30, 
1900 to November 26,1991 expressed as 
a percentage of the bank's tier one 
capital as reported for the quarter in 
which the high Investment occurred. 
Likewise, an insured state bank's 
investment In registered shares could 
not exceed the highest level of 
investment the bank made during that 
period in such shares expressed as a 
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percentage of the bank*! tier one capital 
as reported for the quarter in which the 
high investment occurred. In any event, 
the aggregate of the bank's investments 
in both groups could not exceed 100 
percent of the bank's tier one capital. 
The following explanation of how 
proposed fi 362.3(d)(4) was to operate 
appeared In the preamble accompanying 
the proposed regulation. 

The bank's investment in listed stock is 
treated separately from its in\^slmenl in 
registered shares thus, the bank is allotted 
two limits, the aggregate of which cannot 
exceed 100 percent of (he bank's tier one 
capital If for example, the bank's highest 
investment in listed stock over the period 
represented 45 percent of the bank's tier one 
capital the maximum permissible investment 
in listed stock that the FDIC may allow is 45 
percent of tier one capital. If the bank had not 
made or maintained any investments in 
registered shares during the period the FDIC 
cannot permit future investments in 
register^ shares. 

If the FDIC determines that a significant 
risk %vill be posed to the deposit insurance 
fund if the FDIC approves (1) the retention of 
existing investments in listed stock and/or 
registered shares, and (2) the continued or 
future investment in such stock and/or shares 
to the maximum possible investment the 
FDIC may set a lower percentage of the 
bank's tier one capital os the bank's 
maximum permistibie investment. 

Once the FDIC has determined the bank's 
permissible maximum investment 
investments in Listed stock and/or registered 
shnres may be made in the future only if the 
new investment when added to outstanding 
investments, does not cause the bank to 
exceed the permissible maximum percentage 
of the bank's tier one capital as reported on 
the bank's call report for the period 
immediately precMling the investment. In 
short the bank is not limited to the highest 
dollar amount of the Investment that it made 
during the period from September 30.1«90 to 
November 26,1901. The permissibla 
maximum percentase is set based upon that 
amount however, the percentage, once 
determined, is used with reference to the 
bank's tier one capital at the time an 
investment is made. What is more, if the 
investment when made Is within the 
maximum permissible Investment percentage, 
the investment will not be considered to be in 
violation of the regulation, nor subiect to 
divestiture, merely because the bank's tier 
one capital later declines. 

'rhe preamble accompanying the 
proposal specifically recognized that 
there are many possibilities io choose 
from In deciding when to measare 
capital for purposes of applying the 
exception for listed stocks and 
registered shares and requested 
comment on what date or time frame 
would be appropriate when measuring 
capital The preamble also sought 
comment on whether or not the 
regulation should measure the 
investment as a percentage of total 


capital as opposed to tier one capital In 
addition, the preamble requested 
comment on the agency's conclusions 
regarding section 24(0(2) of the statute 
which formed the basis of { 362.3(d)(4) 
of the proposal. Spedflcally. the 
preamble indicate that the FDIC 
reo^gnized that the language of the 
section 24(0(2) of the FDl Act may be 
susceptible to a different construction 
than that which the agency had taken 
even though the position as reflected in 
the proposal was. In the agency's words, 
"the most consistent with the overall 
intent of section 24". 

Comments on this aspect of the 
proposal were oveiwhelmingly critical 
of grouping investments in listed stock 
and registered shares in "two baskets" 
and of setting the maximum permissible 
investment to the highest level of 
investment during the period between 
September 30,1991 and November 28. 
1991. The comments, including several 
from members of congress, indicated 
that the language and intent of the 
statute was to permit investments up to 
a maximum of 100 percent of capital 
unless the FDIC had a specific concern 
about a particular bank making such 
investments. FDIC was urged not to 
across the board by regulation foreclose 
any bank from Investh^ up to 100 
percent of its capital by setting a lower 
maximum investment ^sed upon what 
the bank had invested during the 
relevant time period. (Some comments 
objected to the time period itself as 
being arbitrary.) Many of the comments 
reminded the FDIC that it has the ability 
through its safety and soundness 
oversight to monitor these investments 
and can address any concenus that arise 
on a case-by-case basis. Additionally, 
the "two basket" approach was 
criticized as not being in the best 
interests of state banks as it would 
reduce their ability to effectively 
manage their investment portfolios. 

After carefully considering these 
comments, the FDIC has decided to 
make a number of amendments Io 
§ 382.3(d)(4). Tlie "two basket" 
approach has been eliminated. The 
FDIC is persuaded by the comments that 
to adopt two separate caps for 
investments in listed stock and 
registered shares could undermine the 
prudent management of a bank's 
investment portfolio. Therefore, the final 
regulation allows a bank that is eligible 
for the exception under S 362.3(b)(4) to 
change its mix of listed stock and 
registered shares up to whatever 
maximum the FDIC has set. Likewise, a 
bank Is not required to have invested in 
both listed stock and registered shares 
during the time period from September 
30.1990 and November 26.1991 in order 


to be eligible to invest pursuant to the 
exception. It will suffice that the bank 
had invested in either listed stock or 
registered shares. 

Finally, the FDIC feels constrained by 
the language of the statute to test a 
bank's eligibility to use the exception 
based upon whether investments were 
made during the time period set out in 
the statute. Although the time period 
may be considered by some to be 
arbitrary, the statute clearly looks to 
that time period as a measure of 
eligibility. 

In addition to eliminating the two 
separate caps on investments in listed 
stock and rostered shares, the final 
regulation does not automatically limit a 
state bank to. at most its highest 
aggregate investment during the period 
from September 30.1990 to November 
26.1991. The FDIC is persuaded after 
reviewing the comments, some of which 
came from members of congress, and 
after carefully reviewing the language of 
section 24(f)(2) that that provision of law 
can be fairly read to allow a bank to 
invest up to 100 percent of its capita) in 
listed stock and/or registered shares 
provided that the FDIC gives its 
approval. 

The final regulation adopts what can 
be best described as basically a case- 
by-case approach to deciding whether 
any particular bank will be permitted to 
invest up to 100 percent of its capital in 
listed stock and/or registered shares 
with the benefit of the doubt on the 
matter given to well-capitalized banks 
and. to a certain extent, to adequately 
capitalized banks. Under the final 
relation as adopted it will generally 
be presumed that it will not present a 
significant risk to the insurance fund for 
any well-capitalized state bank that files 
a notice pursuant to i 362.3(d)(1) to 
invest up to 100 percent of its tier one 
capital in listed stock and/or registered 
shares. The same presumption will 
operate in the case of an adequately 
capitalized bank absent some mitigating 
factors. In contrast, however, it is 
presumed under the final regulation that, 
in the absence of some mitigating 
factors, it will present a significant risk 
to the insurance fund for any state bank 
that is under-capitalized to invest in 
listed stock and/or registered shares in 
excess of the highest aggregate amount 
that the bank had invested in such stock 
and/or shares during the period from 
September 30,1990 to November 28. 

19^ expressed as a percentage of the 
bank's tier one capital as reported by 
the bank in its consolidated report of 
condition for the quarter in which the 
high aggregate investment occurred. 
"Adequately capitalized" and "under 
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capitalired*^ have the same meaning as 
us^ for prompt corrective action 
purposes. 

ll)e FDIC feels that it is appropriate, 
at least initially, to distinguish between 
banks based upon their capital on the 
assumption that a better capitalized 
bank is more able to withstand any 
losses incurred from its securities 
portfolio than a bank that has less 
capital. Thus, unless the FDIC has 
reason to determine otherwise, well- 
capitalized banks and adequately 
capitalized banks can expect to receive 
approval to exercise the exception up to 
a maximum of 100 percent of tier one 
capital. 

The final rule treats banks that are 
under capitalized differently in that the 
rule still retains the reference to the 
highest aggregate level of investment 
during the relevant time period but this 
time only as a bench mark. A bank that 
is under capitalized is not absolutely 
precluded horn making investments up 
to 100 percent of Its tier one capital but 
the FDIC roust be satisHed bas^ upon 
the overall circumstances that for the 
bank to do so will not pose a significant 
risk to the insurance fund despite the 
bank's capital position. If the FDIC 
determines after reviewing the notice 
and any additional information that the 
bank wishes to submit that the bank 
should be limited to what it has 
historically invested over the period in 
listed stock and/or registered shares, 
limiting a bank to that level of 
investment should not be disruptive nor 
be viewed as unfair. It can be fairly 
presumed that in most instances the 
high level of investment during the 
relevant period will reflect a bank's 
history of investment over time and that 
that level of investment will be 
consistent with its overall investment 
portfolio strategy. 

The above approach is consistent %vith 
comments which indicated that the 
statute should be read as allowing 
investments up to 100 percent of capital 
but also does not read the language '*to 
the extent permitted by the 
Corporation" out of the statute. The 
approach is also consistent with those 
who commented that the FDIC should 
rely upon an approach that Is more 
tailor^ to each individual bank taking 
into consideration such things as the 
amount of the bank's risk>based and tier 
one capital, the bank's earnings, the 
overall content of the bank's portfolio, 
the bank's liquidity position, and the 
level of the bank's non-performing 
assets. 

State banka should note that a well- 
capitalized bank or adequately 
capitalized bank whose capital level 
falls below that necessary to he 


considered well-capitalized or 
adequately capitalized may continue to 
hold its investments that were made 
pursuant to the exception and continue 
to manage its existing portfolio unless 
the FDIC affirmatively directs 
otherwise. As it may prove more 
damaging to a bank if the FDIC were to 
flatly prohibit it from "managing" its 
existing investments. i.e., replacing 
listed stock and/or registered shares 
that have been sold, it is the FDlCs 
present intention to handle these 
situations as appropriate on a case-hy- 
case basis under section 24(f)(7). section 
8 (b) of the FDI Act (12 U 8.C. 1818(b)). 
Part 325 of the FDlCs regulations (12 
CFR 325). Part 308 of the FDlCs 
regulations dealing with prompt 
corrective action (12 CFR 308). and any 
other provision of law or regulation 
which grants the FDIC the authority to 
take supervisory action, address safety 
or soundness, violations of law. 
deficient capital levels or other 
practices. 

State banks should also note that a 
bank which Is not well-capitalized or 
adequately capitalized and which has 
been denied approval to make 
investments pursuant to S 362.3(b)(4) up 
to 100 percent of Its tier one capital but 
which has received approval to make 
such investments to some lesser extent, 
may request a modification of the order 
issued in response to its notice filed 
pursuant to ( 362.3(d)(1) If the bank's 
capital subsequently meets the 
definition of well-capitalized or 
adequately capitalize. 

The remainder of paragraph (4) of 
i 362.3(d) as adopted in final provides 
that (1) a bank may in no event make 
investments pursuant to the exception in 
excess of 100 percent of the bank's tier 
one capital as measured in its most 
recent consolidated report of condition; 
(2) a bank's maximum investment under 
the exception is to be measured 
according to book value; (3) to be 
permissible, any acquisition of listed 
stock or registered shares made after 
December 19.1991 cannot exceed, when 
made, the maximum permissible 
investment percentage (as set out in the 
FDlCs approval of the bank's notice of 
intent to make investments) of the 
bank's tier one capital as reported on 
the bank's consolidated report of 
condition for the period immediately 
preceding the acquisition: and (4) the 
FDIC may set a maximum relevant 
percentage investment that is lower than 
either 100 percent of tier one capital or 
the bank's highest aggregate level of 
investment during the relevant period. 

The reference to book value has been 
added to the regulation in response to a 
number of comments which inquired 


whether a bank's investment is to be 
measured according to its book value or 
Its market value. The comments urged 
the FDIC to use book value (i.e., (he 
lower of cost or market value) rather 
than market value because the latter 
measurement, if used, could operate to 
remove a bank's ability to make 
additional investments if the value of 
the bank's investments increases. The 
FDIC agrees that that result should be 
avoided and has therefore amended the 
final regulation. 

The FDIC did not receive any 
comments suggesting any alternative 
times at which to measure capital for 
the purposes of determining whether a 
bank's investment is permissible, i.e.. 
%vithm the limit on the bank's maximum 
permissible Investment under the 
exception. Therefore, the final regulation 
measures capital as of the time an 
investment is made, spectficaliy capital 
us reported in the consolidated report of 
condition for the period immediately 
prior to the acquisition. If an acquisition 
was permissible when made, the 
investment need not be divested merely 
because the bank's capital falls. 
However, the bank may be ordered to 
divest some or all of the assets in 
question should the FDIC determine that 
the investment presents a safety or 
soundness problem. 

The FDIC received five comments 
which indicated that the regulation 
should use total capital as opposed to 
tier one capital Two comments 
indicated (hat tier one capital was an 
appropriate measure. The final 
regulation continues to measure a 
bank's investment a^inst tier one 
capital. Total capitalas presently 
measured by the FDIC and the Federal 
Reserve Board includes the reserve for 
loan losses, inasmuch as those funds are 
designed to absorb losses from the loan 
portfolio and are not available to absorb 
losses from the investment portfolio, it it 
the FDlCs opinion that total capital Is 
an Inappropriate figure against which to 
limit the size of a link's listed stock 
and/or registered shares. 

The statement in the final regulation 
indicating that the FDIC may set a 
maximum permissible investment limit 
lower than that otherwise applicable 
under i 362.3(d)(4)(i) (in the case of the 
fmal regulation 100 percent of tier one 
capital or the highest aggregate level of 
Investment duri^ the relevant time 
period) merely reflects the FDIC 
authority, and obligation under section 
24. to approve or deny use of the 
exception bated upon the FDIC's 
assessment of whether a significant risk 
will be posed to the fund. It is consistent 
with section 24(i) which indicates that 
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nothing in section 24 shall be construed 
as limiting the authority of the FDIC to 
impose more stringent conditions than 
those set out therein. 

Finally* state banks should note that 
they are not limited under S 3e2,3(d)(4) 
of the final regulation to a fixed dollar 
amount of investment. The maximum 
permissible investment is based upon a 
percentage of the bank*8 tier one capital 
The percentage, once determined, is 
used with reference to the bank's tier 
one capital at the time an investme^nt is 
made. 

5. Divestiture of Excess Stack or Shares 

Section 362,3(d)(5) of the proposal 
governed the divestiture of listed stock 
and reoistered shares by state banka 
which hold such stock and/or shares of 
100 percent of tier one capital or in 
excess of the maximum permi.ssible 
investment set by the FDIC If that 
investment limit is lower than 100 
percent of tier one capital Paragraph 
(d)(5) of S 362,3 is being adopted in final 
as proposed without any change. The 
discussion in the preamble which 
accompanied the proposed version of 
this paragraph is republished below. 

Section 24|f)(4) of the FDI Act 
provides a transition period during 
which an insured state bank is required 
to divest any stock and/or shares that it 
held as of December 19.1991 in excess 
of 100 percent of the bank's capital 
Section 362.3(d)(5) of the proposal sets 
out the divestiture requirement and, as 
provided by the statute, indicates that 
the excess must be divested by at least 
Vk in each of the three years beginning 
on December 19.1991. The proposal 
indicates that the excess is to ^ 
determined by looking to the bank's tier 
one capital as measured on December 
19.1991. (Tier one capital as measured 
in the bank's December 31,1991 call 
report may be used if it is more 
convenient to do to.) Insured state 
bonks ore required to reduce the excess 
to a level that is no greater than 100 
percent of the bank's tier one capital by 
December 19.1994 If the maximum 
permissible investment set by the FDIC 
in connection with a notice filed 
pursuant to { 362,3(d)(l) is 100 percent 
of tier one capital Insured state banks 
that hove such an excess arc presently 
subject to the divestiture requirement 
and should have already divested Vi of 
the excess or be planning to divest V» of 
the excess prior to December 19.1992. 

The requirement to divest at least Vi of 
the excess each year is waived if 
divesting a lesser amount will reduce 
the bank's outstanding investment to 100 
percent of the bank's current tier one 
capital Banks for which the FDIC has 
set a maximum permissible investment 


that is lower than 100 percent of tier one 
capital must submit a divestiture plan 
with the FDIC regional office within 60 
days of being so informed. Such excess 
investment must be divested as quickly 
as prudently possible but in no event 
later than December 19.1996. The 
divestiture plan should contain the same 
Information specified in § 382.3(c)(3). 

Notification of Exempt Insurance 
Underwriting Activities 

Section 362.4 of the proposed 
regulation set out the information that a 
state bank was to submit to the FDIC 
regarding its excepted insurance 
underwriting activities and those of its 
subsidiaries. In response to comments 
relieved with respect to § 362,3(b)(7) of 
the proposal the content of the notice os 
required by the final regulation has been 
modified. Under the final regulation the 
notice must contain: The name of the 
bank and/or subsidiary; the state or 
states in which the bank and/or 
subsidiary was underwriting insurance 
on November 21.1991; contain a citation 
for the bank's/subsidiary's authority to 
conduct insurance underwriting 
activities; and a list of the types of 
insurance that the bank and/or 
subsidiary provided to the public as of 
November 21.1991 in the slates 
previously Identified. The provision has 
also been modiHed to make clear that a 
state bank is not required to list any 
tj^pe of insurance underwriting activity 
that is permissible for a national bank. 

The FDIC received 8 comments on the 
issue of the meaning of "types of 
insurance". Althou^ most of the 
comments suggested that the regulation 
define "type" of insurance broadly 
according to categories of Insurance, 
some of the comments felt that the 
regulation should distinguish between 
insurance products within a category. 
After reflecting on this issue, the FDIC is 
of the opinion that the regulation should 
not have the effect of allowing a bank or 
its subsidiary to initiate the 
underwriting of an insurance product 
that was not underwritten as of 
November 21,1991 merely because the 
insurance product falls within a broad 
category of insurance in which the 
bank/subsidiary was actively 
underwriting policies. For example, a 
bank may have underwritten medical 
malpractice insurance (a property and 
casualty product) but did not under%vrite 
automobile insurance (another property 
and casually product). Different 
insurance products within the same 
broad category of insurance may be 
underwritten on entirely different 
standards and may be subject to 
entirely different risks. The FDIC does 
not feel that it was congress's intent to 


allow a bank or Its subsidiary to take on 
entirely different underwriting risks nor 
to allow a bank to initiate the 
underwriting of a different sort of 
insurance policies than that which were 
underwritten as of November 21.1991. 
(After all. the heading to section 
24(d)(2)(D) reads "Continuation of 
Existing Activities".) Therefore the FDIC 
will consider various product lines of 
insurance to be distinct types of 
insurance for the purposes of S 362.4 and 
S 362.3(b)(7). 

Finally, the FDIC received one 
comment that expressed concern that 
the preamble accompanying the 
proposed regulation contained a 
reference to annuities when asking for 
comment on how to construe "type" of 
insurance. The comment indicated that 
annuities arc not considered to be 
insurance even though they are typically 
issued by insurance companies. 
According to the comment the ordinary 
dictionary meaning of the word 
"insurance" does not include annuities: 
case law recognizes a distinction 
between annuities and insurance: an 
annuity contract does not indemnify 
against loss, something that is a basic 
characteristic of insurance: annuities are 
more akin to investments and have been 
so recognized: slate law often 
distinguishes between annuities and 
insurance even when authorizing 
insurance companies to issue annuities: 
and the Office of the Comptroller of the 
Currency has recognized annuities as 
being primarily financial investments. 

The FDIC is persuaded thot an 
annuity contract is not an insurance 
contract. Therefore, a state bank is not 
required to list annuities in its notice. 

The issuance of an annuity is to be 
considered an "activity". Whether or not 
a state bank or its subsidiaries may 
issue annuities will therefore be treated 
in accordance with section 24(a) and 
section 24(d)(1) of the FDI Act and 
regulations promulgated by the FDIC 
implementing those provisions. 

Delegation of Authority 

Section 362.5 of the proposed 
regulation provided that the authority to 
review and act upon divestiture plans 
submitted pursuant to S 362.3(c){2) as 
well as the authority to approve or deny 
notices filed pursuant to S 362.3(d) is 
delegated to the Director, Division of 
Supervision, and where confirmed in 
writing by the Director, to an associate 
director. Division of Supervision or the 
appropriate regional director or deputy 
re^onal director. The provision is being 
adopted as proposed with one change. 

The final regulation delegates in the 
same fashion the authority to act on 
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requests by a bank to retain an equity 
investment in an Insurance underwriting 
subsidiary despite the fact lhat the bank 
does not meet the definition of ''well- 
capitalized'*. 

Regulatory Flexibility Analysis 

The Board of Directors has concluded 
after reviewing the final regulation that 
the regulation will not impose a 
significant economic hardship on small 
institutions. The final regulation docs 
not necessitate the development of 
sophisticated recordkeeping or reporting 
systems by small institutions nor will 
small institutions need to seek out the 
expertise of specialized accountants, 
lawyers, or managers In order to comply 
with the regulation. The Board of 
Directors therefore hereby certifies 
pursuant to section 605 of the Regulatory 
Flexibility Act (5 U.S.C 605) that the 
final regulation will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U3.C 601 ct. seq.). 

List of Subjects in 12 CFR Part 362 

Administrative practice and 
procedure. Authority delegations 
(Government agencies). Bank deposit 
insurance. Banka, banking. Insur^ 
depository institution. Investments. 

In consideration of the foregoing, the 
FDIC hereby amends chapter 111. title 12 
of the Code of Federal Regulations by 
adding a new Part 362 to subchapter B 
to read as follows: 

PART 362—ACTIVITIES AND 
INVESTMENTS OF INSURED STATE 
BANKS 

Smc. 

362.1 Purpose end scope. 

3622 Definilions. 

362.3 Equity tnvettmenlf. 

362.4 Notification of exempt insurance 
activities. 

362.5 Delegation of authority. 

Authority: 12 US.C 1816 1816 1619(tenth). 
1831a. 

{ 362.1 Purpose and scope. 

The purpose of this part is to 
implement the provisions of section 24 
of the Federal Deposit Insurance Act (12 
U.S.C. 1831a) which sets forth certain 
restrictions and prohibitions on the 
activities and investments of insured 
state banks, tn addition, consistent with 
the overall purpose of section 24. it la 
the intent of this part to ensure that 
activities and investments undertaken 
by insured state banks do not present a 
risk to either of the deposit insurance 
funds, are safe and sound, are consistent 
with the purposes of federal deposit 


insurance, and arc otherwise consistent 
with law. 

$3622 Ovfmmons. 

For the purposes of this section, the 
following definitions shall apply: 

(a) Company shall mean any 
corporation, partnership, business trust, 
association, joint venture, pool, 
syndicate or other similar business 
organization. 

(b) Control shall mean the power to 
vole, directly or indirectly. 25 per 
centum or more of any class of the 
voting stock of a company, the ability to 
control in any manner the election of a 
majority of a company's directors or 
trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a company. 

(c) An insured state bank will be 
considered to convert its charter if the 
bank undergoes any transaction which 
causes the bank to operate under a 
different form of charter than that under 
which it operated as of December 19, 
1991. however, a change from mutual to 
stock form shall not be considered to 
constitute a charter conversion. 

(d) Depository institution means any 
bank or savings association. 

(e) Equity interest in real estate 
means any form of direct or indirect 
ownership of any interest in real 
property, whether In the form of an 
equity interest, partnership, joint 
venture or other form, which is 
accounted for as an investment in real 
estate or real estate joint venture under 
generally accepted accounting principles 
or is otherwise determined to be an 
investment in a real estate venture 
under Federal Financial Institutions 
Examination Council Call Report 
Instructions. The phrase equity interest 
in real estate docs not include the 
following: 

(1) An interest in real property that is 
used or intended to be used by the 
insured state bank or its subsidiaries as 
offices or related fadliUes for the 
conduct of its business or future 
expansion of its business: 

(2) An interest in real property that is 
acquired in satisfaction of debts 
previously contracted for In good faith 
or acquired in sales under judgments, 
decrees or mortgages held by the 
insured state bank or acquired under 
deed in lieu of foreclosure provided that 
the property is not intended to be held 
for real estate Investment purposes and 
Is not held longer than the shorter of any 
time limit on holding such property sot 
by applicable state law or regulation or 
the time limit on holding such property 
that is applicable by statute or 
regulation for a national bank; and 


(3) Interests in real property that are 
primarily In the nature of charitable 
contributions to community 
development corporations provided that 
the contribution to any one community 
development corporation does not 
exceed 2 percent of the bank's tier one 
capital and the bank's total contribution 
to all such corporations does not exceed 
5 percent of the bank's tier one capital, 
provided however, that the bank's 
aggregate investment in such interest 
may be as great as 10 percent of the 
bank's tier one capital if its appropriate 
Federal banking agency has determined 
that making su^ investments does not 
pose a significant risk to the deposit 
insurance fund. In the case of an insured 
state nonmember bank, making an 
aggregate investment in Interests in real 
property that are primarily in the nature 
of charitable contributions up to a 
maximum of 10 percent of tier one 
capital shall not be considered to 
present a significant risk to the deposit 
insurance fund. 

(0 Equity investment means any 
equity security as defined in { 3622(g): 
any partnership Interest; any equity 
interest in real estate as defined in 
{ 362.2(e); and any transaction which in 
substance falls into any of these 
categories even though it may be 
structured as some other form of 
business transaction, however, the term 
equity investment shall not include any 
of the foregoing if it is acquired through 
foreclosure or settlement in lieu of 
foreclosure. 

(g) Equity security means any stock 
(other than adjustable rate preferred 
stock and money market (auction rate) 
preferred stock), certificate of interest or 
participation in any profit-sharing 
agreement, collateral-trust certificate, 
preorganization certificate or 
subscription, transferable share, 
investment contract, or voting-^st 
certificate; ony security immediately 
convertible at the option of the holder 
without payment of substantial 
additional consideration Into such a 
security; any security carrying any 
warrant or right to subscribe to or 
purchase any such security; and any 
certificate of interest or participation in, 
temporary or interim certificale for, or 
receipt for any of the foregoing. The 
term equity security docs not include 
any of the foregoing if it is acquired 
through foreclosure or settlement in lieu 
of foreclosure. 

(h) The phrase equity investment 
permissible for a national bank shall be 
understood to refer to any equity 
investment authorized for national 
banks under the National Bank Act (12 
U.S.C 21 ct seq.) or any other statute 
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InvestmenU expressly authorized by 
statute or recognized as permissible in 
regulations* ofneial bulletins or circulars 
Issued by the Office of the Comptroller 
of the Currency or in any order or 
interpretation issued in writing by the 
Office of the Comptroller of the 
Currency will be accepted as 
permissible for state banks* 

(i) Insured state bank shall mean any 
state bank insured by the Federal . 
Deposit Insurance Corporation (FDIC) 
whether or not a mcm^r of the Federal 
Reserve System. 

(i) Lower income moons income that 
is less than or equal to the median 
income for the area in which the 
qualified housing pro}ect is located as 
determined by state or federal statistics. 
The **arca’* in which a bousing project is 
located shall be understood to refer to 
the relevant Kfetropolitan Statistical 
Area (MSA) in which the project is 
located if the project is locat^ within 
an MSA. If the project is not located in a 
MSA* the median income of the **area'* 
in which the project is located shall be 
understood to refer to the median 
income of the state or territory in which 
the project is located exclusive of the 
designated MSA*8 if no state statistics 
for the local area are available. 

(k) National securities exchange 
means a securities exchange that Is 
registered as a national securities 
exchange by the Securities and 
Exchange Commission pursuant to 
section 6 of the Securities Exchange Act 
of 1934 (15 U.S.C 780 and the National 
Market System. Ijs., the top tier of the 
National Association of Securities 
Dealers Automated Quotation System 
(NASDAQ), 

(l) Residents of the state shall be 
understood to include companies or 
partnerships incorporated ia* oiganized 
under the laws of* licensed to do 
business in. or having an office in the 
state. 

(m) Significant risk to the deposit 
insurance fund shall be understood to 
be present whenever there Is a high 
probability that any Insurance fund 
administered by the FDIC may suffer a 
loss. 

(n) Subsidiary means any company 
directly or indirectly controlled ^ an 
insured state bank. 

(o) Tier one capital shall have the 
same meaning as set forth in Pari 325 of 
this chapter in the case of an insured 
state nonmember bank and. in the case 
of an insured state member bank* shall 
have the same meaning as set forth in 
regulations defining the terra tier one 
capital as adopted by the bank's 
appropriate federal banking agency. 

(p) WelLcapitalized shall have ine 
same meaning as is found in 


f 325.103(b|(l) of this chapter, however, 
for the purposes of applying this 
definition, the terms risk weighted 
assets, total capital, and total book 
assets shall have the respective meaning 
prescribed in regulations issued by the 
appropriate federal banking agency. In 
order to be considered well^capitalized 
for the purposes of § 362.3(b)(7). an 
insured state bank must meet the above 
requirements before excluding the 
bank's investment in its insurance 
underwriting department and/or its 
insurance underwriting subsi^ary and 
the bank must be adequately capitalized 
after such investment is exeJude^ from 
the bank's capital. The term adequately 
capitalized shall have the same meaning 
as is found in ( 325.103(b)(2) of this 
chapter. The bank's "investment" in its 
subsidiary will be considered to equal 
the amount invested in the subsidiary's 
equity securities plus any debt issued by 
the subsidiary that is held by the bank. 
The bank's investment in a department 
will be considered to equal the total of 
any funds transferred to the department 
which is represented on the 
department's accounts and records as 
an accounts payable, a liability, or 
equity of the department except that 
transfers of funds to the department in 
payment of services rendered by the 
department will not be considered an 
investment In the department. 

{ 362.3 Equity Investments. 

(a) Prohibited investments. No 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a typo, or in an amount, 
that is not permissible for a national 
bank. 

(b) Exceptions.'^!) Majority owned 
subsidiaries. An insured state bonk is 
not prohibited from acquiring or 
retaining a majority interest In a 
subsidiary. If the FDIC denied an 
application by a Savings Association 
Insurance Fund (SAIF) member state 
bank for permission to acquire or retain 
the majority interest in a subsidiary 
pursuant to ( 333.3 of this chapter, this 
exception does not apply. If the denial 
concerned an application for permission 
to retain the investment, the SAIF 
member state bank must divest its 
interest in the subsidiary in accordance 
with whatever conditions and 
restrictions are set forth in the FDICs 
order denving the application. 

(2) Qualified housing projects, (i) 
Subject to the limitation contained in 
paragraph (bH2)(il) of this section, an 
insu^ state bank is not prohibit^ 
from Investing as a limited partner In a 
partnership the sole purpose of which Is 
direct or indirect investment in the 
acquisition, rehabilitation, or new 


construction of a qualified housing 
project. A qualified housing project shall 
be understood to mean residential real 
estate intended to primarily benefit 
lower income persons throughout the 
period of the tank's investment 
including but not necessarily limited to 
any project eligible for the low income 
housing tax cr^it under section 42 of 
the Internal Revenue Code (26 U.S.C. 

42). A residential real estate project that 
does not qualify for the tax credit under 
section 42 of the Internal Revenue Code 
may be considered primarily for the 
beneRt of lower Income persons if 50 
percent or more of the housing units are 
to be occupied by lower income persons. 
A real estate project that does not 
qualify for the tax credit under section 
42 of the Internal Revenue Code will be 
considered residential despite the fact 
that some portion of the total square 
footage of the project is utilized for 
commercial purposes provided that such 
commercial use is not the primary 
purpose of the project. 

(U) Investments described in 
paragraph (b)(2)(i) of this section may 
only be made if the bank's investment in 
the partnership, when aggregated with 
any existing investment in such a 
partnership or partnerships, does not 
exceed 2 percent of the bank's total 
assets as reported on the bank's most 
recent cons^idated report of condition. 
For the purposes of this section, legally 
binding commitments are included as 
part of the bank's investment. 

(3) Savings bank life insurance, 

Uidess it is otherwise found to pose a 
significant risk to the insurance fund of 
which the bank is a member, an insured 
state bank located in Massachusetts, 
New York, or Connecticut is not 
prohibited from owning stock in a 
savings bank life insurance company 
provided that the savings bank life 
insurance company disdoses to 
purchasers of life insurance potides. 
annuities* and other insurance products 
that the policies offered to the public are 
not Insured by the FDIC* are not 
obligations of. and are not guaranteed 
by. any insured state bank. The 
following or similar statement will 
satisfy this requirement: 'This (policy, 
annuity, insurance product) is not a 
federally insured deposit and is not an 
obligation of* nor is it guaranteed by, 
any federally insured bank." The 
disdosure must be made prior to the 
time of purchase, must be prominent, 
and must be in a separate document 
dearly labeled "consumer disdosure" if 
the disclosure does not appear on the 
face of the policy, annuity or other 
insurance product. If state law or 
regulation provides for substantially 
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similar disclosure requirements, 
compliance with the state imposed 
disclosure requirements will satisfy the 
requirements of this paragraph (bH3). 

(4) Common or preferr^stocM: shores 
of investment companies, (i) To the 
extent permitted by the FDIC, and 
subiect to the requirements of paragraph 
(d) of this section, an insured state bank 
that is located in a state which as of 
September 30.1991 authorized 
investment in: 

(A) (/) Common or preferred stock 
listed on a national securities exchange 
(listed stock); or 

[2] Shares of an investment company 
registered under the Investment 
Company Act of 1940 (15 U.S.C 80a-l. et 
scq.) (registered shares); and 

(D) Which during any time in the 
period beginning on September 30.1990 
and ending on November 26.1991 made 
or maintained an investment In such 
listed slock or registered shares, may 
retain whatever listed stock or 
registered shares that were lawfully 
acquired or held prior to December 19. 
1991. and continue to acquire listed 
stock and/or registered shares. 

(ii) The exception provided for by 
paragraph (b)(4)(i) of this section shall 
cease to apply to any insured state bank 
if the bank converts its charter, the bank 
undergoes any transaction for which 
notice is required to be filed under 
section 7(j) of the Federal Deposit 
Insurance Act (12 U.S.C 1817()]) except 
a transaction that is presumed to be an 
acquisition of control under 5 303.4(a) of 
this chapter, the bank undergoes any 
transaction subject to section 3 of the 
Dank Holding Company Act (12 U.S.C 
1642) other than a one bank holding 
company formation in which all or 
substantially all of the shares of the 
holding company will be owned by 
persons who were shareholders of the 
bank, the bank is acquired by or merged 
into a depository institution other than a 
depository institution described in 
paragraph (b)(4)(i) of this section, or 
control of the bank's parent company 
changes. In such event the insured state 
bank may not make any additional 
investments pursuant to the exception 
provided for by paragraph (b)(4)(i) of 
this section. The bank is not prohibited 
under this section from retaining its 
existing Investments provided that the 
FDIC does not order a divestiture under 
paragraph (d)(3) of this section, section 8 
of the Federal Deposit Insurance Act 
(FDl Act. 12 U.S.C. 1818) or some other 
pro\i8ion of the FDl Act or FDlC's 
regulations, or some other provision of 
law. 

(5) Stock of company that provides 
director and officer liability insurance. 
An insured state bank is not prohibited 


from acquiring up to 10 percent of the 
voting stock of a company that solely 
provides or reinsures directors*, 
trustees', and officers' liability insurance 
coverage or bankers' blanket bond 
group insurance coverage for insured 
depository institutions. 

(6) Shares of depository institutions. 

An insured state bank is not prohibited 
from acquiring or retaining the voting 
shares of a depository institution if the 
institution engages ody in activities 
permissible for national banks; the 
institution is subject to examination and 
regulation by a state bonk supervisor 20 
or more depository institutions own 
voting shares of the institution but no 
one institution owns more than 15 
percent of the shares; and the 
institution's voting shares (other than 
directors* qualifying shares or shares 
held under or acquired through a plan 
established for the benefit of the officers 
and employees) are owned only by 
depository institutions. 

(7) Interests in insurance subsidiaries. 
(i) A well-capitalized insured state bank 
is not prohibited from retaining after 
December 19.1992 its equity Investment 
in a majority owned subsidiary that was 
lawfully providing insurance as 
principal in a state on November 21. 

1991 of a sort that could not be so 
provided by a national bank provided 
that the activities of the subsidiary 
continue to be limited to underwriting 
insurance of the same type provided by 
the subsidiary as of November 21.1991 
to residents of the state, individuals 
employed in the state, and any other 
person to whom the subsidiary provided 
insurance as principal without 
Interruption since such person resided in 
or was employed in the state. In the case 
of resident companies or partnerships, 
the subsidiary's activities must be 
limited to providing insurance to the 
company*! or partnership's employees 
residing In the state and/or to providing 
insurance to cover the company's or 
partnership's property located in the 
state. 

(il) A bank that does not meet the 
requirements necessary to be 
considered well-capitalized for the 
purposes of paragraph (b)(7)(i) of this 
section may file an application with the 
regional director for the Division of 
Supervision for the region in which the 
bank's principal office is located 
requesting permission to retain its 
insurance underwriting department and/ 
or subsidiary. Such application will be 
granted solely in the FDlCs discretion 
but in no event will it be granted unless 
the FDIC determines that the bank is 
expected to satisfy the defmition of 
well-capitalized for (he purposes of 
paragraph (b)(7) no later than three 


years from December 9.1992. and it is 
determined that retention of the 
department and/or subsidiary until the 
bank meets the derinilion of well- 
capitalized will not pose a significant 
risk to the insurance fund. The 
application may be in letter form and 
should contain the bank's plan for 
meeting the wcU-capitallzed definition 
before three years from December 9. 

1992. taking into consideration the 
gradual deduction of the bank's 
investment over that period. 

(tii) An insured state bank is not 
prohibited from retaining after 
December 10.1992 its equity investment 
in a majority owned title insurance 
underwriting subsidiary provided that 
the bank was required before fune 1. 

1991 to provide title insurance as a 
condition of the bank's initial chartering 
under state law and none of the 
transactions described in paragraph 
(b)(4)(ii) of this section (other than a 
charter conversion) has occurred since 
June 1.1991. 

(c) Divestiture of prohibited equity 
investments —(1) Requirement to divesL 
Any equity investment acquired prior to 
December 19.1991 that is not of a t>*pe. 
or in an amount, that is permissible for a 
national bank, and which does not fall 
within one of the exceptions in 
paragraph (b) of this section, must be 
divested as quickly as prudently 
possible but in no event later than 
December 19.1996. If a SAIF member 
state bank holds an equity investment 
that was subject to divestiture pursuant 
to S 333.3 of this chapter, and the equity 
investment is subject to divestiture 
under this paragraph (c)(1) the equity 
investment must be divested as quickly 
as prudently possible but in no event 
later than July 1,1994 or any earlier date 
established by a divestiture plan that 
was filed by the bank under, and 
approved by the FDIC pursuant to. 
f 333.3 of this chapter. 

(2) Requirement to file divestiture 
plan. Any insured state bank that is 
required by paragraph (c)(1) of this 
section to divest an equity investment 
must submit a divestiture plan with the 
regional director for the Division of 
Supervision for the region In which the 
bank's principal office is located not 
later than 60 days from December 9, 
1992. An Insured state bank that has 
submitted a plan pursuant to this sectioi. 
may proceed to act in accordance with 
that plan unless and until it is informed 
in writing by the FDIC that the plan is 
unacceptable. 

(3) Content of divestiture plan. The 
divestiture plan shall: 

(i) Describe the obligor, type, amount, 
book and market values (estimated or 






53237 


Federal Register / Vol 57. No. 217 / Monday. November 9. 1992 / Rules and Regulations 


known) of the equity investments 
subject to divestiture as of the bank's 
most recent consolidated report of 
condition prior to the filing; 

|ii) Set forth the bank's plan to comply 
with paragraph (cMt) of this section: 

(iii) Describe the anticipated gain or 
loss (anticipated or realized) If any from 
the divestiture of the Investment and the 
impact thereof on the bank's capital 
(including capital ratios before and after 
the sale): 

(iv) Include a copy of a resolution by 
the bank's board of directors or board of 
trustees authorizing the filing of the 
divestiture plan: and 

(v) Provide such other information as 
requested by the regional dirfM:tor» 

(4) Hetpntion of equity investments 
during divestiture period. Upon review 
of the divestiture plan and sudi 
additional information at requested by 
the regional director, and at any time 
during the divestiture period, the FDIC 
may impose such conditions and 
restrictions on the retention of the 
equity investments as the FDIC deems 
appropriate including requiring 
divestiture in advance of December 19, 
1996. 

(d) Notice and approval of intent to 
invest in common or preferred stock or 
shares of on investment company: 
divestiture of excess investments — (I) 
Notice and required FD/C 
determination. No insured state bank 
may acquire or retain any listed stock or 
registered shares pursuant to paragraph 
(b)(4) of this section unless the bank 
files a one-time notice with the FDIC 
setting forth the bank's intention to 
acquire and retain the listed sto^ or 
registered shares and the FDIC has 
determined that acquiring or retaining 
listed stock or registered shares will not 
pose a significant risk to the deposit 
insuronce fund of which the bank is a 
momber. The notice must be filed with 
the regional director for the Division of 
Superv ision for the region in which the 
bank's principal office is located. 

(2) Content of notice* The notice shall 
contain: 

(i) A statement indicating whether the 
bank made or maintained investments 
in luted stock and/or registered shares 
during the period between September 
.30,1990 and November 26,1991; 

(ii) The aggregate dollar book value 
amount of the bank's investment in 
listed stock and registered shares held 
08 of Decembf*r 19.1991 expressed as a 
percentage of the bank's Her one capital 
as measured on Deceml>er 19,1091 (tier 
one capital as reported on the bank's 
December 31,19W consolidated report 
of condition may be used in Ucu of 
caloiiating tier one capital as of 
December 19.1991); 


(liij The aggregate highest dollar book 
value amount of the bank's investments 
in listed stock and registered shares 
between September 30.1990 and 
November 2A* 1991 expressed as a 
percentage of tier one capital as 
reported in the consolidated report of 
condition for the quarter in which the 
high dollar amount of 
investment occurred; 

(iv) A description of the bank's funds 
management policies and how the 
bank's investments (planned or existing] 
In listed stock and/or registered shares 
relate to the ob|ectives set out in the 
bank's funds management policies; 

(v) A description of the bank's 
investment policies and a discussion of 
to what extent those policies: 

(A) Limit concentrations in listed 
stock and/or registered shares both by 
issue and by industry; 

(B) Set an aggregate limit on 
investment in listed stock and/or 
registered shares; and 

(C) Deal with the sale of listed stock 
and/or registered shares in light of 
market conditions: 

(vi) A discussion of the parameters 
used to determine the quality of the 
bank's outstanding and proposed 
investments In listed stock and/or 
registered shares as well as future 
investments; 

(vii) A copy of a resolution by the 
board of directors or board of trustees 
authorizing the filing of the notice; and 

(vriii) Such additional information as 
deemed appropriate by I)h* regional 
director. 

(3) FDIC determination. Approval of a 
notice filed under paragraph (d)(1) of 
this section will not be grant^ unless 
the FDIC determines that acquiring and 
retaining the listed stock and/or 
registered shares does not pose a 
significant risk to the insurance fund of 
which the bank is a member. Approval 
may be made subject to whatever 
conditions or restrictions the FDIC 
determines is necessary or appropriate. 
The FDIC may require divestiture of 
some or all of the investments In listed 
stock or registered shares made during 
the period from September 3a 1990 to 
December la 1991, as well as any 
investments In listed stock or registered 
shares made subsequent to that period if 
it is determined that retention of the 
investments in question will have an 
adverse effect on the safety and 
soundness of the bank. 

(4) Maximum permissible investment 
(i) The maximum permissible investment 
in listed stock and registered shares an 
insured state bank may make pursuant 
to paragraph (bM4) of this section may in 
no event exceed one hundred percent of 
the bank's tier one capital as measured 


in its most recent consolidated report of 
condition. Book value of the investment 
shall be used for the purposes of 
compliance with this limit Generally, it 
will be presumed that it does not pose a 
significant risk to the fund for a well- 
capItoIUed bank to acquire and retain 
listed stock and/or registered shares 
pursuant to paragraph (b)(4) of this 
section up to a maximum of one hundred 
percent of the bank's tier one capital, 
and absent some mitigating factors, it 
will also be presumed that it does not 
present a significant risk to the fund for 
an adequately capitalized bank to 
acquire and retain such stock and/or 
shares up to a maximum of one hundred 
percent of the bank's tier one capital. It 
will also be presumed, absent some 
mitigating factors, that it does present a 
significant risk to the fund for a bank 
that is under capitalized to acquire or 
retain listed stock and/or registered 
shares in excess of the highest aggregate 
level of investment made by the bank in 
such listed stock and/or registered 
shares during the period from September 
30,1990 to November 2a 1991 expressed 
as a percentage of the bank's tier one 
capital as reported by the bank in its 
consolidated report of condition for the 
quorter in which the high aggregate 
investment occurred. "Adequately 
capitalized" and "under capitalized" 
shall have the same meaning as is found 
in i 325.103 of this chapter. 

(ii) The FDIC in response to a notice 
filed under paragraph (d)(1) of this 
section, may set a percentage as the 
maximum permissible investment for 
any insured stale bank that is lower 
than that which would otherwise be 
applicable under paragraph |d)(4Ki) of 
this section. 

(iii) Any acquisition of listed stock or 
registered shares by an insured state 
bank made after D€ceml>er 19.1991 
pursuant to approval of a notice filed 
under paragraph (d)(1) of this section 
may not. when made, exceed the 
maximum permissible investment 
percentage (as set out in the FDICs 
approval of such notice) of the bank's 
tier one capital as reported on the 
bank's consolidated report of condition 
for the period immediately preceding the 
acquisition. 

(5) Divestiture of excess stock and/or 
shores, (i) An insured state bank that 
held as of December 19, 1991 
Investments in listed stock and/or 
registered shares in an aggregate 
amount in excess of 100 percent of the 
bank's tier one capital as measured on 
December 19,1991 is prohibited from 
retaining the excess listed stock and/or 
register^ shares. (Tier one capital as 
reported on the bank's December 31, 
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1991 consolidated report of condition 
may be used in lieu of calculating tier 
one capital as of December 19» 1991.) 
Such bank's outstanding investment in 
listed stock or registered shares must 
comply by no later than December 19. 
1994 with the maximum permissible 
investment set for the bank by the FDIC 
in connection with the notice Tiled 
pursuant to i 362.3(d)(1) if the bank's 
maximum permissible investment is 100 
percent of tier one capital. In such event, 
the bank shall divest the excess 
investment by not less than in each of 
the three years beginning on December 
19.1991. provided however, that the 
bank shall be relieved of the obligation 
to divest at least VS of its excess 
investment each year if divesting a 
lesser amount will reduce the bank's 
outstanding investment to 100 percent of 
its current tier one capital. If the bank's 
maximum permissible investment set by 
the FDIC is lower than 100 percent of 
tier one capital, paragraph (d)(5)(ii) of 
this section shall apply. 

(ii) If an insured state bank does not 
receive approval in connection with a 
notice Tiled pursuant to paragraph (d)(1) 
of this section to retain its outstanding 
investment in listed stock and/or 
registered shares, the bank must, as 
quickly as prudently possible but in no 
event later than December 19,1966. 
divest the listed stock and/or registered 
shares for which approval to retain was 
denied. The bank must Tile a divestiture 
plan with the regional director for the 
Division of Supervision for the region in 
which the bank's principal office is 
located no later than 60 days after the 
bank receives notice that approval to 
retain the investmentfs) was denied. The 
divestiture plan shall contain the 
information specified in paragraph (c)(3) 
of this section. 

S 362.4 Nottflcatk>n of axempt insuranca 
•cUvttlaa. 

Any insured state bunk that was 
lawfully underwriting Insurance in a 
state on November 21.1991. and any 
insured state bank that has a subsidiary 
that was lawfully underwriting 
insurance in a state on November 21. 

1991. shall submit a notice to the 
regional director for the Division of 
Supervision for the region in which the 
bank's principal office is located not 
later than 60 days from December 9. 

1992. if those insurance underwriting 
activities would not be permissible for a 
national bank or a subsidiary of a 
national bank. The notice requirement 
does not apply in the case of an insured 
state bank described in i 362.3(b)(7)(ii). 
The notice shall contain the following 
information: 


(a) The name of the bank and/or 
subsidiary: 

(b) The state or states in which the 
bank and/or its subsidiary was 
underwriting insurance on November 21. 
1991: 

(c) A recitation of the authority for the 
bank or subsidiary to conduct insurance 
underwriting activities: 

(d) A list of the types of insurance that 
the bank and/or subsidiary provided to 
the public as of November 21.1991 in 
the 8tate(s) identiTted in paragraph (b) of 
this section. For purposes of this list, 
various lines of insurance are 
considered to be distinct types of 
insurance. 

( 362.5 Delegation of authority. 

The authority to review and act upon 
divestiture plans submitted pursuant to 
§ 362.3(c)(2). the authority to approve or 
deny notices filed pursuant to S 362.3(d). 
and the authority to approve or deny 
applications pursuant to { 362.3(b)(7)(ii) 
is delegated to the Director, Division of 
Supervision, and where conTirmed in 
writing by the Director, to an associate 
director. Division of Supervision or the 
appropriate regional director or deputy 
regional director. 

Dy Order of the Boord of Directors. 

Dated at Washington. DC this 27th day of 
October. 1992 

Fedeml Deposit Insurance Corporation. 

Hoyle L. Robinson. 

Exeevtiw Seerttaryr 

|FR Doc 92-26696 Filed 11-6-92: 645 am| 
aituMO cooc •rts-ot-M 


NATIONAL CREDIT UNION 
ADMINtSTRADON 

12 CFR Part 703 

Investment and Deposit Activities 

aoehcy: National Credit Union 
Administration (NCUA). 

Acnofr. Final rule; confirmation of 
effective date. 


summary; This Tinal rule will conTirm 
the effective date of { 703.5(e) of the 
NCUA Rules and Regulations. It is 
necessary because the effective date of 
that section was delayed until the 
effective date of part 704 of the NCUA 
Rules and Regulations was known. It is 
intended to make the effective date of 
S 7033(e) coincident with the effective 
date of part 704. 

EFfCCTivt date: The effective date of 
§ 703.5(e) is December 1.1992. 

FOR FURTHER tNFORMATlON COMTACT: 
Lisa Henderson. Staff Attorney. 202- 


682-9630. or Charles Felker. Investment 
OfTicer, 202-682-0640. 

SUPPLEMENTARY INFORMATION: On 
October 17.1991. the NCUA Board 
issued a Tinal rule amending part 703 of 
the NCUA Rules and Regulations (56 F’R 
56000. Oct. 31.1991). The rule become 
effective on December 2,1991. except for 
S 703.5(e). which was to become 
effective on March 1,1992. The effective 
date of § 703.5(e) was delayed because 
that section references part 704 of the 
Rules and Regulations, which was in the 
process of being amended. The NCUA 
Board had anticipated that new part 704 
would be in effect by March 1.1992 but 
subsequently determined that it would 
be several months before that part was 
issued as a final rule and took effect. On 
February 19.1992 the NCUA Board 
issued a final rule delaying the effective 
date of i 703.5(c) and making it effective 
upon the effective date of part 704 (57 
FR 6553, Feb. 20.1992). The rule noted 
that the effective dale would be 
published in the Federal Register 

On May 7.1992 the NCUA Board 
issued a final rule amending part 704 (57 
Vn 22626, May 28,1992). The effective 
date of the rule is December 1.1992 
Therefore, the effective date of $ 703.5(e) 
is December 1.1992. 

By the Notional Credit Union 
Acimlnistmtlon Board on Ortolier 29.1992 

Becky Baker. 

S^ertfiary of the Board. 

(FR Doc 92-27014 Filed 11-6-92 645 nm| 
aiLUNO coot Tsas-Ol-M 


THRIFT DEPOSITOR PROTECTION 
OVERSIGHT BOARD 

12 CFR Part 1502 

Availability of Information Under the 
Freedom of Information Act 

agency: Thrift Depositor Protection 
Oversight Board. 
action: Final rule. 

summary: This final rule prescribes 
procedures to implement the Freedom of 
Information Act. The Thrift Depositor 
Protection Oversight Board, which is an 
agency for the purposes of the Freedom 
of Information Act. is required to moke 
available certain records pursuant to 
published rules and to promulgate 
regulations specifying a schedule of fees 
applicable to the processing of requests 
for its records. The final rules sets forth 
the kinds of information made available 
to the public and procedures for 
Inspecting or obtaining documents and 
records of the Board. 















Federaj^ Register / Vol. 57, No. 217 / Monday. November 9, 1992 / Rules and Regulations 53239 


EFFECTtvc DATE: November 9,1992. 

FOfI FURTHER INFORMATION CONTACT: 
Lawrence ffoyes. telephone (202) 780- 
9681. 

SUPPLEMENTARY INFORMATION: 
Back^ound 

The Thrift Depoaitor Protection 
Oversight Board (Board) ia a corporate 
instrumentality of the United States, 
established as the ‘‘Oversight Board'* by 
section 2lA(a)(l) of the Federal Home 
Loan Bank Act. 12 U.S.C 1441a(a)(l), as 
added by the Financial Institutions 
Reform. Recovery, and Enforcement Act 
of 1989 (FIRREA). The Oversight Board 
was redesignated as the Thrift Depositor 
Protection Oversight Board by the 
Resolution Trust Corporation 
Refinancing. Restructuring, and 
Improvement Act of 1991. Public Law 
No. 102-23,3. section 302(a). 105 Stat. 

1761.1767, The Board's principal duty is 
to oversee the Resolution Trust 
Corporation (RTC), also established 
under FIRREA. whose principal duty is 
to manage and resolve cases involving 
failing and failed thrift institutions. 

Pursuant to 12 U.S.C. 1441a(a)(2). the 
Board is an agency of the United States 
for the purposes of the Freedom of 
Information Act (FOIA). 5 U.S.C. 552. 
which requires agencies to publish 
certain materials, make certain 
materials available for public inspection 
and copying and other records available 
to any person in accordance with 
published rules, and promulgate 
regulations under FOIA. pursuant to 
notice and receipt of public comment, 
specifying the schedule of fees 
applicable to the processing of requests. 

Final Rule 

On June 16.1992, the Board published 
a proposed rule to implement FOIA. The 
comment period ended on August 17, 
7992. No comments were received. 

The Board's final rule, which is 
substantially unchanged from the 
proposed rule, establishes regulations 
and procedures for the implementation 
of FOIA by the Board. The RTC is a 
mixed'ownership Government 
corporation that, like the Board, is an 
agency of the United Stotes of the 
purposes of FOIA when It is acting as a 
corporation. The final rule does not 
apply to the RTC, and its procedures are 
not applicable to the publication of RTC 
documents or the availability of RTC 
records under FOIA. 

Consistent with the requirements of 
FOIA. the final rule divides Board 
records into three major categories and 
provides methods under which each 
category of information, to the extent 
not exempt from disclosure, will be 


published or made available by the 
Board. The categories are; (1) 
information to be published in the 
Federal Register; (2) information to be 
made available for public inspection 
and copying: and (3) information to be 
made available promptly to any person 
upon appropriate request. The rule sets 
forth detailed procedures for the 
processing of requests. Including 
procedures for appealing denials. Under 
the rule, requests for records created by 
or obtained from the RTC or another 
agency may be referred to the RTC or 
such other agency. 

The final rule includes a schedule of 
fees for the processing of requests and 
procedures for determining when such 
fees should be waived or reduced. The 
schedule of fees conforms to the 
guidelines promulgated by the Director 
of the Office of Management and 
Budget. 52 FR 10012, March 27,1987; and 
the procedures concerning the waiver or 
reduction of fees follow the guidance of 
the memorandum of the Department of 
Justice issued on April 2,1987. In this 
connection it should be noted that 
S 1502.10(d)(l)(ii), which seU forth the 
requirement of 5 U.S.C. 
552(a)(4)(A)(iv)(ll) that no agency shall 
charge fees for certain requests for the 
first two hours of search lime or for the 
first one hundred pages of duplication, 
also incorporates the Office of 
Management and Budget's guidelines on 
this matter by referring to the “cost 
equivalent" of such search time and 
duplication. The Office of Management 
and Budget guidelines provide (52 FR 
10019): 

For purposes of these restrictions on 
assessment of foes, the word **psges** refers 
to paper copies of s staiHiard agency size 
which will normally be *"8Vii X 11" or "11 x 
14." Thus, requesters would not ^ entitled to 
lOO microfiche or computer disks, for 
example. A microfiche containing the 
equivalent of 100 pages or 100 pages of 
computer printout, however, might meet the 
terms of the restriction. 

Similarly, the term "search time" in this 
context has as its basis, manual search. To 
apply this term to searches made by 
computer, agencies should determine the 
hourly cost of operating the central 
processing unit and the operator's hourly 
salary plus 16 percent. When the cost of the 
search (Including the operator time and the 
cost of operating the computer to process a 
request) equals the equivalent dollar amount 
of two hours of the salary of the person 
performing the search,the operator, 
agencies should begin assessing charges for 
the computer search. 

The final rule describes or refers to 
exemptions listed in FOIA pursuant to 
which agency records may be withheld 
from the public. In this connection, the 
regulatory statement of the fifth 


exemption. 5 U.S.C. 552(b)(5). which 
among other things, incorporates what 
has come to be known as the 
"deliberative process privilege," 
specifically includes records of the 
deliberations of the Board, except for 
the records of the Board's open 
meetings, which are held at least six 
times each year. 

The Conference Report accompanying 
FIRREA discussed briefly the status of 
the Board and the RTC as agencies for 
the purposes of FOIA and stated that 
neither the Board nor the RTC acts as a 
supervisor or regulator of insured 
depository institutions. H.R. Rep. No, 
101-222.101st Cong.. Ist Sess, 410 (1988). 
Although the Board does not regulate or 
supervise depository institutions, it ia 
the Board's intention to utilize 5 U.S.C. 
552(b)(8), which specifically exempts 
examination reports prepared by. on 
behalf of, or for the use of an agency 
responsible for the regulation or 
supervision of financial institutions, to 
withhold in appropriate circumstances 
examination report and similar 
information forwarded to the Board by a 
financial institution regulatory agency. 
When forwarded, such information has 
been provided to the Board to enable it 
to carry out its statutory functions; and 
it is the position of the Board that the 
use of the eighth exemption In 
appropriate circumstances ia consistent 
with its governing statute and the 
statements in the Conference Report. 

Order Concerning A vailability of 
Indexes 

The final rule provides that the Board 
shall maintain and make available 
current indexes providing identifying 
information for the public as to any 
matter required by 5 U.S.C. 552(a)(2] to 
be made available or published. For the 
Board, such matters are not significant 
in volume, and the Board believes that 
requests for such matters, identifying 
information about such matters by 
category, and indexes identifying such 
matters may be handled most 
expeditiously and efficiently under 
ordinary request procedures. Elsewhere 
in this issue of the Federal Register the 
Board is publishing its order determining 
that publication of current indexes is 
unnecessary and impracticable. The 
Board will provide copies of any such 
index on request at a cost not to exceed 
the direct cost of duplication. 

Effective Date 

The Board finds good cause to make 
this final rule effective upon publication 
in that requests and appeals under FOIA 
may thereby be processed without delay 
in accordance with agency regulations. 
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F.xecuthf* Ordat 12291 

The final mle Is not a major rule undar 
Executive Order No. 12291. 

Kegulatofy Flexibilily Act 

llie Thrift Depositor Protectton 
Oversight Board certifies that the rtile 
will not have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulati)C 7 Flexibility Act (5 U.S.C 801 
ei The total economic impact of 
the rule Is minimal 

Paperwork Rodoctioo Act 

The collections of information in the 
final rale have been reviewed and 
approved by the Office of Management 
and Budget in accordance with the 
f^penrork Reduction Act of 1960 (44 
U.S.C 2S04(h)l and assigned control 
number 3203-0)02. 

The coliecllons of information in the 
rule are in (f 1S02A 1502.8. and ISOTia 
*rhis information is required by the 
Board to identify the requesters and the 
records sought, enable submitters of 
busioesa information to apply for 
confidential treatment, and assure 
appropriate assessment and payment of 
fees. This information will be used to 
process requests and records. The likely 
respondents are persons or entities 
seeking information from records of the 
Board It it not likely (hat persons or 
entities %viU submit confid^tial 
business information to the Board. 

The total annual reporting and 
recordkeeping burden that %vill result 
from these collections is estimated not 
to exceed fifteen hours. The estimated 
average burden hours per response is 
not more than one-half hour for 
requesters of records under ({ 1502JB 
and 1502.10. The annual number of 
likely respondents is estimated not to 
exceed twenty-six. and the proposed 
frequency of response is on occasion. 

list of Sub)e€ts In 12 CFR Part 1502 

Confidential business information. 
Freedom of information. 

For the reasons set forth in the 
preamble, chapter XV of title 12 of the 
Code of Federal Regulations is amended 
by adding new part 1502 to subchaptcr 
A to read at follows: • 

PART 1502—AVAICABIUTY OF 
INFORMATION UNDER THE FREEDOM 
OF INFORMATION ACT 

S»c 

1502.1 Authority, purpote, luid scops. 

1502Defmit tons. 

1502.3 PiibtlshMi tnformation. 

1502.4 Public Inupectioo imd copying. 

1SC23 Specific requests for records. 

15020 Request prociKliires. 


Ssc. 

1502.7 Responses lo requests 
1S028 Business infonnstion 
1502.0 Appeals. 

1502.10 Fees 

150211 Exemptions 

1502.12 Preservation of records 

Authority: 5 U3.C 552; 12 U.S.C l4S1s(sl 
(2J and fl3V 

§1502.1 Authority, purpoas. and scops. 

(a| Authority. This part is issued by 
the Thrift Depositor Protection 
Oversight Board (Board) pursuant to 5 
U.S.C 552 and 12 U.S.C 1441a(al (2) and 
(13). 

- (b) Pufpo99. This part sets forth the 
kinds of Information made available to 
the public and the rules and procedures 
for obtaining documents and records of 
the Board. 

(cj Scope. This part applies lo the 
information and records of the Board, an 
instrumentality of the United States 
separate and distinct from the 
Resolution Trust Corporation (RTCh and 
this part does not govern or set forth 
procedures for the Implementation of_the 
Freedom of Information Act by the RTC. 
This part explains: 

(1) The kinds of information which the 
BoaM is required to publish in the 
Federal Re^ster 

(2) The kinds of records made 
available to the public on request; 

(3) The kinds of Information made 
exempt from disdosure: 

(4) The procedures for obtaining 
records and for processing requests; 

(5) The sdiedule of fees for processing 
requestr. and 

(6) The procedures for appealing 
denials of requests for information 

I1502JI Oeflnmona. 

As used in this part, the following 
terms shall have the following meanings: 

(a) Agency has the meaning given in 5 
U.S.C 551(1) and 5 U.aC 552(e). 

(b) Appeal means the admi^trative 
appeal by a requester of an adverse 
initial determination on a request for 
records, as described in 5 U.S.C 
552(a)(0)(AMii). 

(c) Busitwss information means trade 
secrets and commercial or financial 
information provided to the Board that 
arguably is exempt from disclosure 
under Exemption 4 of the Freedom of 
Information Act 5 U.S.C 552(bH4). 

(d) Denial means a denial, based upon 
an exemption of the Freedom of 
Information Act. of a request for 
records, or a denial of a fee waiver 
request 

(e) Director means the BoaitTs Vice 
President for Public Affairs or. in case of 
the absence or a vacancy in the office of 
the Vice President, the head or acting 


head of the Board's Office of Public 
Affairs. 

(0 President means the President of 
the Board. 

(g) Request except for the purposes of 
i 1502.10. means any request for Board 
records made pursuant to 5 U.S.C. 
552(a)(3). 

(h) Requester, except for the purposes 
of § 1502.ia means any person who 
makes a request to the Board pursuant 
lo 5 U.S.C. 552(a)(3). 

(1) Submitter means any person or 
entity that provides business 
information to the Board. 

§ 1502.3 PubKsIwd Inlonnation 

(a) Subject to the exemptions 
described or referred to in ( 1502.11 and 
to paragraph (b) of this section, pursuant 
to S U.S.C. 55^a)(l} the Board shall 
separately state and currently publish in 
the Federal Registw for the guidance of 
the public; 

(1) Descriptions of its ocganizalioo 
and the established places at which, the 
employees from whom, and the methods 
whereby, the public may obtain 
information, make submiltala or 
requests, or obtain decisions; 

(2) Statements of the general course 
and method by which its functiozu are 
channeled and determined, ineJuding the 
nature and requirements of all formal 
and informal procedures available; 

(3) Rules of procedure, descrtptiofis of 
forms available or the places at which 
such forms may be obtained, and 
instructions as to the scope and contents 
of all papers, reports, or examinotlocis; 

(4) Substantive niies of general 
applicability adopted as authorized by 
law, and statements of general policy or 
Interpretations of general applicability 
formiJated and adopted by the Board; 
and 

(5) Each amendment, revision, or 
rcpchl of the foregoing 

(b) Except to the extent that a person 
has actual and timely notice of the terms 
thereof, such person is not required in 
any matter to resort to. or be adversely 
affected by, a matter required to be 
published pursuant to parampb (a) of 
(his section and not so published. For 
the purposes of this section, matter 
reasonably available to the class of 
persons affected thereby is deemed 
published In the Federal Register when 
it is incorporated by rcfenmcc therein 
with the approval of the Director of the 
Federal Register. 

§1502.4 Piftic Inspection and copying. 

(a) Subject to the exemptions 
described or referred to In § 1502.11 and 
to paragraphs (b). (d). and (e) of this 
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section, the Board shall make available 
for public in8p€^ctlon or copying: 

(1) Final opinions of the Board, 
including concurring and dissenting 
opinions, as well as orders of the Board, 
made in the adjudication of cases: 

(2) Those statements of policy and 
interpretations which have been 
adopted by the Board and are not 
published in the Federal Register: and 

(3) Administrative staff manuals and 
instructions of the Board to staff that 
affect a member of the public. 

(b) To the extent required to prevent a 
clearly unwarranted invasion of 
personal privacy, the Board may delete 
identifying details when it makes 
available or publishes an opinion, 
statement of policy, interpretation, or 
staff manual or instruction. In each case, 
however, the justification for the 
deletion shall be explained in writing. 
The Director is authorized to act for the 
Board in implementing this paragraph. 

(c) The Board shall also maintain and 
make available for public inspection and 
copying current indexes providing 
identifying information for the public as 
to any matter issued, adopted, or 
promulgated and required by this 
section to be made available or 
published. The Board shall provide 
copies of such an Index on request at a 
cost not to exceed the direct cost of 
duplication. 

(d) A final order, opinion, statement of 
policy, interpretation, or staff manual or 
instruction described in paragraph (a) of 
this section that affects a member of the 
public may be retied on, used, or cited 
as precedent by the Board against a 
party other than nn agency only if such 
document has been indexed and made 
available pursuant to this section or the 
party has actual and timely notice of the 
terms of the document. 

(e) Applications to inspect or copy 
records of the Board that are made 
available in accordance with 
paragraphs (a) and (c) of this section 
shall be made to the Board's OfHce of 
Public Affairs. 1777 F Street. NVV., 
Washington, DC 20232. 

§ 1502.5 Specific requests for records. 

(a) Except with respect to the records 
made available pursuant to § 150tZ.3 and 
§ 1502.4. and subject to the application 
of the exemptions In { 1502,11, the 
Board, upon any request for records that 
reasonably describes such records and 
complies with this part, shall make such 
records promptly available to any 
person. 

|b) Records exempt from disclosure to 
the public pursuant to 5 U.S.C. 5S2(b), as 
des^bed in § 1502.11. may be released 
if the President or the Boat's General 
Counsel determines that disclosure is in 


the public interest, provided that such 
disclosure is not prohibited by statute, 
regulation, or order. 

§ 1502.6 Request procedures. 

(a) WnUen requests. Except as 
provided in paragraph (d) of this section, 
each request for Board records shall be 
made in writing, signed by or on behalf 
of the person making the request, and 
state that the request is made pursuant 
to the Freedom of Information Act. 5 
U.S.C. 552, or this part. Requests shall be 
submitted to the Board's Office of Public 
Affairs, 1777 F Street, NW., Washington. 
DC 20232. The Director is authorized to 
act for the Board under this section. 

(b) Description of records and form of 
request (1) Each request for records 
must describe the records sought In 
reasonably sufficient detail to enable a 
Board employee who is familiar with the 
subject matter to locate the records with 
a reasonable amount of effort A request 
for a specific category of records shall 
be regarded as fulfilling this requirement 
if it enables responsive records to be 
identified by a technique or process that 
is not unreasonably burdensome or 
disruptive of the Board's operations. 
Whenever possible, a request should 
include specific information about each 
record sought, such as the date, title, 
name, author, recipients, and subject 
matter of the record. If a request does 
not reasonably describe the records 
sought, the requester shall be advised 
what additional information is needed 
or why the request is insufficient. The 
requester shall also be given an 
opportunity to confer with Board staff 
with the objective of reformulating the 
request in a manner that will meet the 
requirements of this section. 

(2) Both the envelope and the written 
request should be dearly marked 
"Freedom of Information Act Request." 
Each request shall indude: 

(i) The name and address of the 
person filing the request and the 
telephone number, if any. at which the 
requester can be reached during normal 
business hours: 

(ii) The title of any case in litigation to 
whi^ the request relates, the court, and 
the nature of the case: 

(iii) Whether the requested 
information is intended for commercial 
use, and whether the requester is an 
educational institution, noncommercial 
scientific institution, or news media 
representative, employing the 
definitions in 9 1502.10(a); 

(iv) A statement indicating the 
requester's wish to have a copy of a 
record; or a statement that the requester 
wishes to inspect a record before 
copying: and 


(v) A statement agreeing to pay 
applicable fees or a fee waiver request 
that complies with § 1502.ia 

(c) Returned requests. The Board need 
not accept or process a request that is 
not a request for identifiable records, 
does not comply with the requirements 
of paragraphs (a) and (b) of Oils section, 
or can be complied with only by 
designing an information retrieval 
system. The Board may return such a 
request, specifying the defects, and the 
requester may submit a corrected 
request, which shall be treated as a new 
request. If a request would require the 
generation of new documents or files or 
the creation or editing of a database, it 
will be returned as a request for which 
there are no responsive Board records. 

(d) Oral requests. The Board may 
honor an oral request for Board records, 
but if the requester is dissatisfied with 
the Board's response and wishes to 
obtain further consideration, the 
requester must submit a written request, 
which shall be treated as an initial 
request. 

(c) Advance payment of fees. 
Whenever the Board requires payment 
of any fee pursuant to § 1502.10(h) (1) or 
(2). the requester shall promptly remit 
the required payment to the Board as a 
condition to further processing of the 
request. 

(f) Date of receipt A request shall be 
considered as received for the purposes 
of this part when: 

(1) A request that sabsfies the 
requirements of paragraphs (a) and (b) 
of this section is received by the Office 
of Public Affairs: and 

(2) If payment has been required 
under paragraph (e) of this section, 
payment is received from the requester. 

9 1S02.7 Responses to requests. 

(a) Authority to grant or deny 
requests. The Director is authonzed to 
grant or deny any request for a Board 
record and to act for the Board under 
this section. 

(b) Determination. Pursuant to 5 
U.S.C. 552(aK6)(A)(t), the Director's 
determination whether or not to comply 
with a request shall be made within ten 
days (excluding Saturdays, Sundays, 
and legal public holidays) after the date 
of receipt of the request unless such time 
limit is extended pursuant to 5 U.S.C 
552(a)(6)(B] or agreement with the 
requester, 

(c) hiotice of determination. The 
Director shall immediately notify the 
requester in waiting of the determination 
whether or not the Board will comply 
with a request. If a request is granted in 
whole or in part, the notice shall 
describe the manner in which a record 
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will be disdciecd, whether by providing 
M copy of the record to the requester or 
by making a copy of the record 
available to the requester for inspection 
at a reasonable time and place, and any 
fees to be charged in accordance with 
$ lS02.ia If a request it denied in whole 
or in part, the notice shall include a brief 
statement of the reason or reasons for 
the denial, including the exemption or 
exemptions relied upon, and inform the 
requester of the requester's right to 
appeal to the Board pursuant to § 1502.^^ 

(d| Referrals, To the extent that a 
request is for records that were created 
by or obtained from the RTC or another 
agency, the Board may refer the request 
to the RTC or such other agency for 
lietrrmioation and a direct response to 
the requesler. The Board shall promptly 
give written notice of such referral to the 
requester. 

(e) Classified infomtation. Whenever 
a request is made for a record 
containing information that has been 
classified or that may be eligible for 
classiHcation by another agency under 
the provisions of an Executive Order 
concerning the classificatian of records, 
the Board shall refer the responsibility 
for responding to the request to the 
agency that classified the information or 
should consider classifying the 
information. 

10 Unlocaicd or das troy od records If 
d requested record cannot be located 
from the information supplied, or is 
known or believed to have been 
destroyed or otherwise disposed of. the 
Director shall notify the requester in 
writing. 

i 1502.a Business information. 

(a) General, Business information 
provided to the Board by a submitter 
shall not be disclosed pursuant to a 
Freedom of Information Act request 
except in accordance with this section. 
Ibe President, the Director, or such 
other officer as the Board may 
designate, %vith the advice of the 
Ck*neral Counsel to the Board, may act 
for the Board under this section. 

(bl Submission and request for 
I unfidenttal treatment. (1) Any 
submitter of information to the Board 
who desires that it be afforded 
confidential treatment pursuant to 5 
U.S.C. 5S2(b)(4| shall file an application 
for cunfidmtiai treatment with the 
Board at the time the information is 
submitted or within a reasonable time 
thereafter. 

(2) Faich application for confidential 
treatment shall state in reasonable 
detail the facts and arguments 
si:ppofting the application and its legal 
iustincation. Conciusory statements that 
piirficnlar information would be useful 


to competitors or would impair sates, or 
similar statements, generally will not be 
considered sufficient to justify 
confidential treatment. 

(3) The submitter should clearly 
designate as "‘Confidential** all material 
for which confidential treatment is 
desired and separate it from other 
information in the submission. 

(4) Applications for confidential 
treatment of any documents shall be 
considered in connection with a request 
for access to the documents. At their 
discretion, the Board, the President, or 
the Director may approve or disapprove 
an application for confidential treatment 
prior to a request for atxess to the 
documents. 

(c) Notice to submitters. Except as 
provided in paragraph (h) of this section 
and to the extent permitted by law. the 
Board shall give prompt written notice 
to a submitter of a request or appeal 
encompassing business information 
provided to the Board by the submitter 
if: 

(1) The submitter has designated the 
information as confidential pursuant to 
paragraph (b) of this section within ten 
years prior to the date of the request; or 

(2) The Board has reason to believe 
that disclosure of the information may 
reasonably be expected to cause 
substantia] competitive harm to the 
submitter. 

(d) Opportunity to ob/ect. Through the 
notice described in paragraph (c) of this 
section, the Board shall afford the 
submitter or Its designee a reasonable 
period of time within which to object to 
disclosure and state grounds for such 
objection. Such statement shall speclf> 
all grounds for withholding any of the 
information under any cxcmprmn of the 
Freedom of Information Act and. In the 
case of Exemption 4, 5 U.S.C. SS2(b)(4). 
shall demonstrate why the information 
is contended to be a trade secret or 
commercial or financial information that 
is privileged or confidential Whenever 
possible, the statement should be 
supported by a certification by the 
submitter or an authorized 
representative of the submitter that the 
information has been treated as 
confidential by the submitter and has 
not been disclosed to the public. 
Information providcnl by a submitter 
pursuant to this paragraph may itself be 
subject to disclosure under the Freedom 
of Information Ad. 

(e) Notice to requester. At the same 
time that the Doai^ notiHes the 
submitter, the Board shall also notify the 
requester that the request is subjed to 
the provisions of this section and that 
the submitter is l>eing notified of the 
request. 


(f) Notice of intent to disclose. (1J The 
Board shall consider carefully a 
submitter's objections and grounds for 
nondisclosure prior to deciding whether 
to disclose business Information. If the 
Board decides to disclose business 
information over the objection of a 
submitter, the Board shall forward to the 
submitter a written notice, which shall 
include: 

(1) A statement of the reasons for 
which the submitter's disclosure 
objections were not sustained; 

(li) A description of the business 
information to be disclosed; and 

(ill) A specified disclosure date. 

(2) Such notice of intent to disclose 
shall, to the extent permitted by law. be 
forwarded to the submitter a reasonable 
number of days prior to the specified 
disclosure date, and a copy of the notice 
shall bo forwarded to the requester at 
the same time. 

(g) Notice of lawsuit. W'hcncver a 
requester brings suit seeking to compel 
disclosure of business information, the 
Board shall promptly notify the 
submitter. 

(h) Exceptions to rrotnx requirements 
The notice requirements of paragraph |c) 
of this section shall not apply if: 

(1) The Board determines that the 
information shall not be disclosed. 

(2) The information has been 
published or officially made available to 
the public: 

(3) Disclosure of the information is 
required by law (other than S U.S.C. 

552); or 

(4) 11ie designation made by the 
submitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that, in such case, the 
Ekiard shall provide the submitter with 
written notice of any final 
administrative decision to disclose 
information within a reasonable number 
of days prior to a specified disclosure 
date 

§ 1502.9 Appeals. 

(a) Appeal to the Board, When a 
request or a fee waiver request has been 
denied in whole or In pari, the Board 
fails to respond to a request within the 
time limits set forth in the Freedom of 
Information Act. or the Board responds 
that records have not been found and 
the requester deems such response to be 
an ttdwrse action, the requester may 
appeal such action to the Board within 
thirty days of receipt of the notice of 
denial or response. An appeal to the 
Board shall be made in writing and shall 
be addressed to the President. Oversight 
Board. 1777 F Street NW.. Washington. 
DC 20232. Both the envelope and the 
letter of appeal Itself should be dearly 
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marked ‘‘Freedom of Information Act 
Appeal/* 

(b) Untimely appeals. The Board may 
consider an untimely appeal if: 

(1) It is accompanied by a written 
request for leave to Hie an untimely 
appeal; and 

(2) The President determines, within 
the President's discretion and for good 
and substantial cause shown, that the 
appeal should be considered* 

(c) Action on appeals. The President 
or such other ofTicer as the Board may 
designate, with the advice of the 
General Counsel, shall act on behalf of 
the Board on appeals under this section, 
but no officer who has denied a request 
or application for a waiver or reduction 
in fees shall act on the appeal from that 
denial. The Board shall make a 
determination with respect to an appeal 
within twenty days (excepting 
Saturdays, Sundays, and legal public 
holidays) after the receipt of such 
appeal unless such time limit is 
extended pursuant to 5 U.S.C 
S52(a)(6)(B) or agreement with the 
requester. 

(d) Form of action on appeal. The 
disposition of an appeal sl^ll be in 
writing and shall constitute final Board 
action on the request and appeal. A 
decision affirming in whole or in part 
the denial of a request shall include a 
brief statement of the reason or reasons 
for the affirmance and a statement that 
judicial review of the denial is available 
in the United States District Court for 
the judicial district in which the 
requester resides or has bis principal 
place of business, the judicial district in 
which the requested records are located, 
or in the District of Columbia. If the 
denial of a request is reversed on 
appeal, the requester shall be so 
notified, and the request shall be 
processed promptly In accordance with 
the decision on appeal. 

{1S02.t0 Fees. 

(a) Definitions. For the purposes of 
this section: 

(1) Commercial use in the context of a 
request refers to a request from or on 
behalf of one who seeks information for 
a use or purpose that furthers the 
commercial, trade, or profit interests of 
the requester or a person on whose 
behalf the request is made, which can 
include furthering those interests 
through litigation. In determining 
whether a requestor properly belongs in 
this category, the Board must determine 
the use to which a requester will put the 
documents requested. If the Board has 
reasonable cause to doubt the stated 
use, or if that use is not clear from the 
request Itself, the Board will seek 


additional clarification before assigning 
the request to a specific category. 

(2) Direct costs means those 
expenditures which the Board actually 
incurs in searching for and duplicating 
(and in the case of commercial 
requesters, reviewing) documents to 
respond to a request. Direct costs 
include, for example, the salary of an 
employee performing work to respond to 
a request (the basic rate of pay for the 
employee plus a factor of 16 percent of 
that rate to cover benefits) and the cost 
of operating duplicating machinery. 
Overhead expenses, such as the costs of 
space and heating or lighting the facility 
in which the records are stored, are not 
included in direct costs. 

(3) Duplication refers to the process of 
making a copy of a document necessary 
to respond to a request. Such copies 
may take the form of paper copy, 
microform, audto*visual materials, or 
machine readable documentation (c.g.. 
magnetic tape or disk), among others. A 
copy shall in a form that is 
reasonably usable by a requester. 

(4) Educational institution refers to a 
preschool, a public or private 
elementary or secondary school, an 
institution of undergraduate higher 
education, an institution of graduate 
higher education, an institution of 
professional education, or an institution 
of vocational education that operates a 
program or programs of scholarly 
research. 

(5) Fee waiver request means a 
request for the waiver or reduction of a 
fee charged for processing a request. 

(6) A^ews means information that is 
about current events or that would be of 
current Interest to the publia 

(7) Noncommercial scientific 
institution refers to an institution that it 
not operated on a commercial basis and 
which is operated solely for the purpose 
of conducting scientific research the 
results of which are not intended to 
promote any particidar product or 
industry. 

(8) Representative of the news media 
refers to any person that is actively 
gathering news for an entity that is 
organized and operated to publish or 
broadcast news to the public. Examples 
of news media entities Include, but are 
not limited to. television or radio 
stations broadcasting to the puUic at 
large, and publishers of peric^cals. but 
only in those instances when they can 
qualify as disseminators of news, who 
make their products available for 
purchase or subscription by the general 
public. Freelance journalists may be 
regarded as working for a news 
organization if they can demonstrate a 
solid basis for expecting publication 
through the organization, even though 


not actually employed by it. A 
publication contract would be the 
clearest proof, but the Board may also 
look to the past publication record of a 
requester in making this determination. 

(0) Request means a request for 
records pursuant to 5 U.S.C. 5S2(a}l2) or 
5 U.S.C. 552(a)(3). 

(10) Requester means a person who 
makes a request to the Board pursuant 
to 5 U.S.C 552(a)(2) or 5 U.S.C. 552(a)(3). 

(11) Review refers to the process of 
examining documents located in 
response to a request that is for a 
commercial use to determine whether 
any portion of the document may be 
withheld. It also Includes processing 
documents for disclosure, eg., doing all 
that is necessary to excise portions and 
otherwise prepare the document for 
release. Review does not include lime 
spent rcsolvii^ general legal or policy 
issues regarding the application of 
exemptions. 

(12) Search includes all time spent 
looking for material that is responsive to 
a request, including page-by-page or 
line-by-line identification of material 
within documents. Such activity is 
separate from review. 

(b) General. (1) The Board's fees for 
the processing of requests shall recover 
the direct costs of search, duplication, or 
review in accordance with the folloiving: 

(i) Fees for the processing of requests 
shall be limited to reasonable standard 
charges for document search, 
duplication, and review when records 
are requested for commercial use. 

(ii) Fees shall be limited to reasonable 
standard charges for document 
duplication when records are not sought 
for commercial use and the request is 
made by an educational or 
noncommercial scientific institution 
whose purpose is scholarly or scientific 
research or by a representative of the 
news media. 

(ill) Fees for other requesters shall be 
limited to reasonable standard charges 
for document search and duplication. 

(iv) No fee shall be charged if the 
costs of routine collection and 
processing of the fee are likely to equal 
or exceed the amount of the fee. 

(v) Fees shall be assessed according 
to the schedule in paragraph (c) of this 
section; and all feet so assessed shall be 
charged to the requester except to the 
extent that the charging of fees is limited 
under paragraph (d) of this section or 
unless a waiver or reduction of fees is 
granted under paragraph (e) of this 
section. 

(vi) Requests from record subjects for 
records about themselves, which are 
filed In Board systems of records, will be 
charged under the fee provisions of the 
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Privacy Act of 1974 (S U.S.C. 552a). 
which permit fees only for reproduction 
or duplication of records, subject to the 
limitation in paragraph (d)(1) of this 
section* 

(2) Except as otherwise specifically 
providccL the Director is authorized to 
act for the Board under this section. 

(c) Assessment of fees. In responding 
to requests, the following fees shall be 
assessed, unless a waiver or reduction 
of fees has been granted pursuant to 
paragraph (e) of this section: 

(1) Seo/rA. (i) No search fc*c shall be 
assessed with respect to requests by 
educational institutions, noncommercial 
scientific institutions, and 
representatives of the news media. 
Search fees shall be assessed with 
respect to all other requests, subject to 
the limitations of paragraph (d) of this 
section. The Board may ossess fees fur 
time spent searching even if records 
cannot be located or if records located 
are subsequently determined to be 
entirely exempt from disclosure. 

(ii) The fee assessed for other than 
computer searches shall be $3.25 for 
each quarter hour spent by clerical 
personnel in searching for and retrieving 
a requested record. If a search and 
retrieval requires the use of professional 
or managerial personnel, the fee 
assessed for other than computer 
searches shall be $7XX) for each quarter 
hour spent by such prtjfessional or 
managerial personnel. 

(ill) For computer searches that may 
be undertaken through the use of 
existing programming, the requester 
shall be assessed the actual direct costs 
of the search. This shall include the cost 
of operating a processing unit for that 
portion of operating time that is directly 
attributable to searching for records 
responsive to the request as well as the 
costs of operator/programmer salar>' 
apportionable to the search. The Board 
is not required to alter or develop 
programming to conduct a search. 

(2) Duplication. Duplication fees shall 
be assessed with respect to all 
requesters, subject to the limitations of 
paragraph (d) of this section. For a paper 
photocopy of a record, the foe shall be 
$0.10 per page. For copies produced by 
computer, such as tapes or printouts, a 
requester shall be charged the actual 
direct costs of such copy, including 
operator time. For other methods of 
duplication, requesters shall be charged 
the actual direct costs of duplicating a 
record. 

(3) Review, (i) Commercial use 
requesters shall be assessed for review 
at the initial administrative processing 
level at the rates set forth in paragraph 
(c)(1)(ii) of this section. 


(ii) No charge shall be assessed for 
review at the administrative appeal 
level of an exemption already applied. 
Records or portions of records withheld 
pursuant to an exemption that is 
subsequently determined not to apply 
may be reviewed again, however, to 
determine the applicability of 
exemptions not previously considered. 
The costs of such a subsequent review 
are assessable at the rates set forth in 
paragraph (c)(l)(ii) of this section. 

(4) Other services. Applications for 
other services and materials that are not 
required by or subject to the Freedom of 
Information Act are chargeable at the 
actual cost to the Board. These include, 
but arc not limited to: 

(i) Certifying that records are true 
copier, and 

(ii) Sending records to the requester 
by special methods such as express mail 
or messenger* 

(5) Use of private contractors. The 
Board not acting by delegated authority, 
may authorize contracting with private 
sector contractors for the services of 
locating, reproducing, and disseminating 
records In response to requests if the 
Board determines that such functions 
may be performed more efficiently and 
for less cost through private sector 
contractors. In su^ case, a requester 
shall be charged the actual costs to the 
Board for the ser\ice6 furnished with 
respect to the request, provided, 
however, that in no event shall the 
requester be charged more than what 
the Board would have charged if it had 
performed such services itself. 

(d) Limitations on charging fees. 
Except for requesters seeking records 
for a commercial use, as defined in 
paragraph (a)(1) of this section, the 
Board shall provide without charge: 

(1) The first 100 pages of duplication, 
or Its cost equivalent; and 

(2) The first two hours of search, or its 
cost equivalent. 

(e) Waiver or reduction of fees. (1) 
Records responsive to a request shall be 
furnished without charge or at a charge 
reduced below that established under 
paragraph (c) of this section if the Board 
determines, based upon information 
provided by a requester in support of a 
fee waiver request or otherwise made 
known to the Board, that: 

(1) Disclosure is in the public interest 
because it is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
government; and 

(ii) Disclosure is not primarily in the 
commercial interest of the requester. 

(2) In order to determine whether the 
requirement set forth in paragraph 
(e)(l)(i) of this section is met, the Board 


shall consider the following four factors 
in sequence: 

(i) Whether the subject of the 
requested records concerns the 
operations or activities of the 
government; 

(ii) Wliether the disclosure is likely to 
contribute to an understanding of 
government operations or activities: 

(in) Whether disclosure of the 
requested information will contribute to 
public understanding: and 

(iv) Whether the disclosure is likely to 
contribute significantly to public 
understanding of government operations 
or activities. 

(3) In order to determine whether the 
requirement set forth in paragraph 
(c)(l)(ii) of this section is met. the Board 
shall consider the following two factors 
In sequence: 

(i) Whether the requester has a 
commercial interest that would be 
furthered by the requested disclosure; 
and 

(ii) Whether the magnitude of an 
identified commercial interest of the 
requester is sufficiently large, in 
comparison with the public interest in 
disclosure, that disclosure is primarily in 
the commercial interest of the requester. 

(4) If only a portion of the requested 
records satisfies the requirements of 
paragraphs (e)(l)(i] and (e)(1)(U) of this 
section, a waiver or reduction shall be 
granted only as to that portion. 

(5) Fee waiver requests shall be 
considered on a case-by-case basis. A 
fee waiver request shall address each of 
the factors listed in paragraphs (e) (2) 
and (3) of this section as they apply to 
each request for records. 

(6) Normally no charge shall be made 
for proriding records to Federal, slate, 
or foreign governments, international 
governmental organizations, or local 
governmental agencies or offices. 

(7) In connection with any request by 
an employee, former employee, or 
applicant for employment for records for 
use in prosecuting a grievance or 
complaint of discrimination against the 
Boa^. fees shall be waived if the total 
charges (including charges for 
information provided under the Privacy 
Act of 1974) are $50 or less: but the 
Board, in its discretion, may waive fees 
in excess of that amount. 

(8) Ap(>eals from denials of fee waiver 
requests shall be decided in accordance 
with § 1509.2(a) and the criteria set forth 
in paragraph (e)(1) of this section by an 
official authorize to decide appeals 
from denials of requests for records. 
Such appeals shall bo addressed in 
writing to the Board within thirty days 
after receipt of a denial of a fee waiver 
request: both the envelope and the letter 
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of appeal itself should be clearly marked 
“Fee Waiver Request Appeal.*^ 

(0 Notice of onticifHJled fees in excess 
of If the board determines or 
estimates that the fees to be assessed 
under this section may amount to more 
than $25.00, the Board shall notify the 
requester as soon as practicable of the 
actual or estimated amount of the fees, 
unless the requester has agreed in 
advance to pay fees as high as those 
anticipated. If a requester is notified 
that actual or estimated fees may 
exceed $25.00, the request shall be 
deemed not to have been received until 
the requester has agreed to pay the 
anticipated total fee. A notice to the . 
requester pursuant to this paragraph (f) 
shall offer the opportunity to confer with 
Board staff for the purpose of 
reformulating the request to meet the 
requester's needs at a lower cost. 

(8) ^Aggregating requests. If the Board 
reasonably believes that a requester or 
group of requesters acting in concert is 
attempting to divide a request into a 
series of requests for the purpose of 
evading the assessment of fees, the 
Board may aggregate any such requests 
and charge accordingly. It is considered 
reasonable for the Board to presume 
that multiple requests for clearly related 
documents made within a thirty day 
period have been made in order to 
evade fees. Multiple requests for 
unrelated documents will not be 
aggregated. 

(h) Advance payments, (1) If the 
Board estimates that a total fee to be 
assessed under this section is likely to 
exceed $250.00, it may require the 
requester to make an advance payment 
of on amount up to the entire estimated 
fee before beginning to process the 
request unless it receives a satisfactory 
assurance of full pa^micnt from a 
requester with a history of prompt 
payment. 

(2) If a requester has previously failed 
to pay a records access fee within thirty 
days of the date of billing, the Board 
may require the requester to pay the full 
amount owed* plus any applicable 
interest as provided for in paragraph (i) 
of this section, and to make an advance 
payment of the full amount of any 
estimated fee before the Board begins to 
process a new ^uest or continues to 
process a pending request from that 
requester. 

(3) For requests other than those 
described in paragraphs (h)(1) and (2) of 
this section, the Boai^ shall not require 
the requester to make an advance 
payment. Payment owed for work 
already completed is not an advance 
payment, 

(4) If the Board requires a payment 
under paragraph (h)(1) or (2) of this 


section, the administrative time limits 
prescribed in 5 U.S.C 552(a)(6) for the 
processing of an initial request or an 
appeal, and the permissible extensions 
of such limits, shall be deemed not to 
begin to run until the Board has received 
payment of the assessed fee. 

(i) Form of payment Payment of fees 
shall be made by check or money order 
payable to the Treasurer of the United 
States. The payment shall be forwarded 
to the Board. 

(j) Other statutes specifically 
providing for fees. The fee schedule In 
this section does not apply with respect 
to the charging of fees under a statute 
spedfically providing for setting the 
level of fees for particular types of 
records. 

(1502.11 Exemptions. 

(а) General, Pursuant to S U.SC 
552(b). the disclosure requirements of 5 
U.S.C. 552 and this part do not apply to 
certain matters which are: 

(1) Spedfically authorized under 
criteria established by an Executive 
order to be kept secret in the interest of 
national defense or foreign policy and 
that are in fact properly classified 
pursuant to such Executive order 

(2) Related solely to the internal 
personnel rules and practices of the 
Board; 

(3) Specifically exempted from 
disclosure by statute (other than 5 
U.S.C. 552(b)), provided that such statute 
requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue or 
establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld: 

(4) Trade secrets and commercial or 
finandal information obtained from a 
person and privileged or confidential: 

(5) Inler-agcncy or intra-agency 
memorandums or letters which would 
not be available by law to a party other 
than an agency in litigation with the 
Board, including, but not limited to. 
records of dellWations of the Board 
other than meetings held pursuant to 12 
U.S.C 144la(a)(l0): 

(б) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of such 
law enforcement records or information: 

(i) Could reasonably be expected to 
interfere with enforcement proceedings: 

(ii) Would deprive a person of a right 
to a fair trial or an impartial 
adjudication; 


(ill) Could reasonably be expected to 
constitute an unwarranted Invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or 
foreign agency or authority or any 
private institution which furnished 
information on a confidential basis, and 
in the case of a record or Information 
compiled by criminal law enforcement 
authority in the course of a criminal 
investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished only by a confidential source; 

(v) Would disclose techniques and 
procedures for low enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to 
examination, operating, or condition 
reports prepared by, on behalf of, or for 
the use of an agency responsible for the 
regulation or supervision of finandal 
mstitulions; or 

(0) Geological and geophysical 
information and data, induding maps, 
concerning wells. 

(b) Other law enforcement records. 
The Board may also withhold disclosure 
of records pursuant to 5 U.S.C. 552(c). 

(c) Segregabie portions of record. Any 
reasonably segregabie portion of a 
record shall be provided to any person 
requesting such record after deletion of 
the portions which are exempt. 
Roasonobly segregabie nonexempt 
portions of a record are those: 

(1) Whose meaning is not distorted by 
deletion; 

(2) That are suffident to be intelligible 
and useful to the requester; and 

(3) Prom which a skillful and 
knowledgeable person could not 
reconstruct any exempt information. 

(d) Computer information. Information 
stored in a computer that can be 
segregated only by creating an 
information retrieval program is not 
considered reasonably segregabie, 

{ 1502.12 Preservatioo of records. 

The Board shall preserve all 
correspondence relating to the requests 
It receives under this part, and all 
records processed pursuant to such 
requests, until such time as the 
destruction of such correspondence and 
records is authorized pursuant to Title 
44 of the United States Code. Under no 
circumstances shall records be 
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destroyed while they are the subject of a 
pending request, appeal or lawsuit 
under the Freedom of Information Act. 
Peter H Monroe, 

President. 

|FK Doc. Filed ll-e-92. MS am) 
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DEPARTMENT Of TRANSPORTATION 
federal Aviation Admintstratlan 

14 CfR Parts 21 and 29 

1 Docket No. 92-ASW-5; Special CooditkKis 
No. 29-ASW-ai 

Special Conditions: Aerospatiale 
Model AS 332L2 *‘Super Puma*' 
Helicopter, 30-Second Contingency 
Rating 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 

ACTION: Final special conditions. 

SUMNARY; These special conditions are 
issued for the Aerospatiale Model AS 
332L2 helicopter. This helicopter will 
have a novel or unique emergency 
contingency 30-second/2-minute one- 
engine-inoperative (O^) rating. These 
special conditions contain the additional 
safety standards that the Administrator 
considers necessary to establish a level 
of safety equivalent to that established 
by the airworthiness standards of part 
29 of the Federal Aviation Regulations 
(FAR), 

EFFECTIVE DATE: December 9.1992. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Thomas Richter. FAA. Rotorcraft 
Standards Staff. Fort Worth. Texas 
76193-0112: telephone (817) 624-5125. 
SUPPLEMENTARY INFORMATION: 

Background 

On June 6.1989. Aerospatiale 
Helicopter Division applied for an 
amendment to the AS 332L1 Type 
Certificate H4EU through the French 
Direction Cenerale de TAviation Civile 
(DGAC) for the AS 332L2 version of the 
“Super Puma.** a twin-engine. 9.150 kg 
(20.175-pound) transport category 
helicopter. On (une 12.1991, the French 
DGAC certified the Model AS 332L2 and 
issued P’rench Type Certificate No. 56. A 
portion of the French certification basis 
included compliance with French 
special requirements for super 
contingency ratings. These special 
conditions are equivalent to the French 
special requirements. 

The Model AS 332L2 is derived 
directly from the AS 332L1 with the 
following major modifications: 

• Modified main rotor gearbox with 
new oil cooling system: 


• Incorporated new design spheriflex 
main rotor hub and modifi^ main rotor 
blades; 

• Incorporated new design spheriflex 
tail rotor hub and new tail rotor blades: 

• Modified Intermediate and tail rotor 
gear boxes; 

• Extended fuselage containing some 
composite components and shortened 
tail boom allowing increased passenger 
capacity; 

• Incorporated advanced technology 
avionics containing dual duplex 
Automatic Flight Control System (AFCS) 
and Electronic Flight Instrument System 
(ERS); and 

• Upgraded Makila 1A2 engines with 
full authority digital electronic control 
(FAOEC). increased performance, and 
unique 30-8econd/2-minute emergency 
power ratings. 

Type Certification Basis 

Under the provisions of the Federal 
Aviation Regulations (FAR) (14 CFR 
21 .101) and the Bilateral Airworthiness 
Agreement between the United States 
and France, the Societe National 
Industrielle Aerospatiale must show that 
the Model AS 332L2 meets the 
applicable provisions of the regulations 
incorporated by reference in Type 
Certificate No. H4EU. The certification 
bases for the Model AS 332L2 helicopter 
arc: 

FAR 21.29 and FAR 29 effective 
February 1.1965, including Amendments 
29-1 to 29-9 plus St 29.305. 29.307. 

29.571. 29.603. 29.605. 29.609. 29.610. 
29.629. 29.9$l(c). 29.1183. 29.1305(a)(16) 
and 29.1529 through Amendment 29.10. 

The applicant has elected to comply 
with FAR 29. Amendments 29-10 
through 29-16, except § 29.367 at 
Amendment 29-12 as concerns the rotor 
brake: the Airworthiness Criteria for 
Helicopter Instrument Flight dated 
December 15.1978; FAR Part 36 Noise 
Standards amended by Amendments 
36-1 through the latest amendment in 
effect at the time of actual testing; and 
Special Conditions No. 29-ASW-l. 
Dhocket No. 90-ASW-4. dated January 
23.1091. containing provisions for the 
protection of electrical/electronic 
systems from high intensity radiated 
fields. 

If the Administrator finds that the 
applicable airworthiness regulations do 
not contain adequate or appropriate 
safety standards for the M^cl AS 332L2 
helicopter because of a novel or unusual 
design feature, special conditions are 
prescribed under the provisions of 
i 21 .101(b)(2) to establish a level of 
safety equivalent to that established in 
the regulations. 

Special conditions, as appropriate, are 
issued in accordance with {11.49 of the 


FAR after public notice, as required by 
{{ 11.28 and 11.29(b). and become a part 
of the type certification basis in 
accordance with { 21.101(b)(2). 

Novel or Unusual Design Feature 

The Aerospatiale Model AS 3Z2\JZ 
**Super Puma** helicopter is the first 
aircraft that will incorporate engines 
certificated with these unique 30- 
8 econd/2-minute one-engine-inoperative 
(OEI) emergency power ratings. The 
engines will comply with the 
requirements of the Special Conditions 
contained in Docket No. 92-ANE-29; 
Notice No. SC-92-01-NE. 

Discussion of Comments 

Notice of Proposed Special Conditions 
No. SC-92-5-SW-2 was published in the 
Federal Register on August 12.1992. 

One comment was received regarding 
the wording in paragraph (f) of the 
proposed special conditions that states. 
**A means must be provided to indicate 
to the pitot when the engine is at the 30- 
second and 2-minute OEI power levels, 
when the event begins, and when the 
time interval expires.** The commenter 
prefers the wording. **A means must be 
provided to alert the pilot ' * *.** The 
FAA agrees. The wolfing **to alert the 
pilot'* is also more compatible with 
Notice of Proposed Rulemaking No. 89- 
26 and the European draft Joint 
Airworthiness Requirement (JAR) 29. In 
addition, clarification is provided in 
paragraph (a) that the 30-second/2- 
minute OEI power ratings also replace 
the 30-minute OEI power rating. 
Therefore, the special conditions arc* 
adopted as proposed except for the 
changes to paragraphs (a) and (f). 

Conclusion 

These special conditions apply to the 
Aerospatiale Model AS 332L2 “Super 
Puma** helicopter, the only aircraft thal 
incorporates components capable of 
operating under unique 30-second/2- 
minute OEI emergency conditions. 

This action affects only certain 
unusual or novel design features on one 
series of helicopter. It is not a rule of 
general applicability and affects only 
the applicant who applied to the FAA 
for approval of these features on the AS 
332L2 helicopter. 

List of Subjects In 14 CFR Parts 21 and 
29 

Aircraft. Air transportation. Aviation 
safety. Rotorcraft. Safety. 

The authority citation for these 
special conditions are as follows. 

Authority: 40 U.S.C 1344.1348tc). 1352 
I354(sl 1355.1421 through 1431.1502. 
1551(bK2): 42 U.S.a 1857f-10. 4321 rt seq: 
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E.0.11514:49 U.S.C loe(R) fRev Puh. L 97- 
449. laniuiry 12.1963). 

The Special Conditiona 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the following special conditions are 
issued as part of the type certification 
basis for the Aerospatiale AS 332L2 
“Super Puma** helicopter. 

Special Emergency. One-Engine- 
Inoperative. (OEI) 30-Second/2-Minute 
Power Ratings 

The helicopter engines must be 
certified and must meet the 30-8econd/2- 
minute OEI power ratings. The Makila 
l/\2 engines must have been certified 
using the special conditions specified in 
D.icket No. 92-ANE-29: Notice No. SO- 
92-01-NE. 

a. The 30-second/2-minute OEI power 
ritings replace the 2Vii-minute and 30- 
riinute OEI power ratings. 

b. The power assurance requirements 
(d i 29.45(f) must be met. 

c. Only the 2-minute OEJ power may 
be used to demonstrate compliance with 
§ 29.67. 

d. In addition to the 200-hour rotor 
drive system and control mechanism 
test, the takeoff run must be conducted 
as prescribed in § 29.923(b)(1) except 
that immediately following any one 5- 
minute power-on run. each power source 
must simulate a failure, followed by the 
application of maximum torque and 
speed for use with 30-8econd OKI power 
to the remaining affected drive system 
power inputs for not less than 30 
seconds, immediately followed by an 
application of maximum torque and 
speed for use with 2-minute OEI power 
for not less than 2 minutes. One of these 
runs must be conducted from a 
simulated “flight idle** condition. An 
affected power input includes all parts 
of the rotor drive system that can be 
adversely affected by the application of 
higher or asymmetric torque and speed, 
llie components for this test must be 
those us^ for showing compliance with 
the remainder of the requirements in 

5 29.923. These tests may be conducted 
on a representative bench test facility 
when engine limitations cither preclude 
repeated use of these powers or would 
result in premature engine removals 
during the test. The loads, frequency, 
and methods of application to the 
affected rotor drive system components 
must be representative of rotorcrafl 
conditions. 

e. A means must be provided to 
automatically control or otherwise 
prevent any engine from exceeding the 
installed engine limits associated with 
the 30-sccond power rating. 


f. A means must be provided to alert 
the pilot when the engine is at the 30- 
second and the 2-minute OEI power 
levels, when the event begins, and when 
the time interval expires. 

g. A device or system must be 
provided that records each usage and 
duration of 30-second and 2-minute OEI 
powers. Retrieval of the recorded data 
must be possible. The recorder must be 
capable of being reset only by ground 
maintenance personnel, and a means 
must be provided to verify proper 
operation of the system or device. 

h. The 30-second/2-minule OEI power 
can only be used for continued 
operation of the remaining engine(s) 
after a failure or precautionary 
shutdown of an engine. It must be 
shown that, following application of 30- 
second or 2-minute OEI power, any 
damage will be readily detectable by 
inspections and other related 
procedures that must be furnished in 
accordance with Section A29.4. 
Appendix A. Part 29, and Section A33.4. 
Appendix A, Part 33. 

i. The use of SO-second or 2-minute 
OEI power must be limited to not more 
than 30-seconds or 2 minutes, 
respectively, for any period in which 
those powers are used and must also be 
limited by the maximum rotational 
speed that may not be greater than the 
maximum value determined by the rotor 
design or the maximum value 
demonstrated during the type 
certification tests. Additionally, the use 
of these OKI ratings is limited by the 
maximum allowable gas temperature 
and the maximum allowable torque. 

{. Each OEI limit or approved 
operating range must be marked to be 
clearly differentiated from the marking 
required in S 29.1549 (a) through (d). No 
marking is required for the SO-second 
OEI power limit. 

The method of training flight 
crewmembers in the correct procedures 
and the use of these new OEI power 
ratings and equipment should be 
considered during the design and 
certification process. Training flights 
utilizing these ratings may be prohibitive 
based upon possible engine damage and 
cost, therefore, some form of simulation 
should be considered for training. 

Issued in Fort Worth. Texas, on October 27. 
1992. 

fames D. Erickson. 

Manager, Rotorcrafl Directorate, Aircraft 
Certification Service, 

|FR Doc, 92-27120 Filed 11-6-92: 8:45 a m.) 
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14 CFR Part 39 

I Docket No. 92-NII-37-AD: Amendment 39- 
•369; A0 92-19-ttl 

Airworthineas Directives; Boeing 
Model 727 Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 

action: Final rule. 


summary; This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to all Boeing Model 727 series 
airplanes, that currently requires 
repetitive inspections to detect fatigue- 
related cracking of the main landing 
gear (MLG) wheel well pressure floor 
adjacent to body stations 880.88a 930. 
and 940, and repair, if necessary. This 
amendment requires expansion of the 
inspection area to include Body Station 
950. This amendment is prompted by 
several reports of fatigue-related 
cracking in the wheel well pressure 
floor. The actions specified by this AD 
are intended to prevent loss of cabin 
pressurization. 

DATES: Effective December 14.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Raster as of December 
14.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Croup. P.O. Box 3707, Seattle. WA 
98124-2207. This information may be 
examined at the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate, Rules Docket 92- 
NM-37-AD. 1601 Und Avenue. SW,. 
Renton, WA: or at the Office of the 
Federal Register. 600 North Capitol 
Street. NW., suite 700, Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 
Stanton R. Wood. Aerospace Engineer. 
Seattle Aircraft Certification Office, 
Structures and Loads Section, ANM- 
120 S. FAA. Transport Airplane 
Directorate. 1601 Lind Avenue. SW., 
Renton. WA 98055-4056; telephone (206) 
227-2772; fax (206) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
90-17-oa Amendment 39-6691 (55 FR 
33009, August 14.1990), which is 
applicable to all Boeing Model 727 series 
airplanes, was published in the Federal 
Register on April 6.1992 (57 FH 11922). 
The action proposed to require 
repetitive inspections to detect fatigue- 
related cracking of the main landing 
gear (MLC) wheel well pressure floor 
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ndiacent to body stations 680. 690, 930. 
940. and 950. and repair, if necessary. 

Interested persons hove been afforded 
an opportunity to participate In the 
making of this amendment. Due 
consideration has been given to the 
comments received, ^ 

One commenler supports the 
proposed rule. 

Tlic Air Transport Association (ATA) 
of America, on behalf of several of its 
members, requests that AD 90-17-06 be 
revised, rather than superseded. 
Although the proposed action increases 
the scope of inspection, the added 
inspection area is already describod in a 
revision to the Boeing service bulletin, 
that was previously referenced in AD 
00-17-06. The commenler maintains 
that, in order for the AD number to have 
any significance, the AD should bo 
revised not superseded, whenever the 
applicable service bulletin is revised. 
Additionally the commenter considers 
that airline administrative costa to 
implement this chans^ would be 
minimized by a revision to the existing 
AD in lieu of the issuance of a new AD. 
The FAA does not concur. The FAA‘s 
current policy (reference FAA Order 
B040.1B) is that, whenever a 
‘'substantive change'* is made to an 
existing AD. the AO must be 
superseded, rather than revised. 
"Substantive changes’* are those made 
to any instruction or reference that 
uffocts the substance of the AD, and 
includes part numbers, service buUettn 
and manual reff^nces, compliance 
times, applicability, methods of 
compliance, corrective action, 
inspection requirements, and effective 
dates. In the case of this AD rulemaking 
action, the changes being made to the 
existing AD are considered substantive. 
This superseding AD is assigned a new 
amendment number and new AD 
number, the previous amendment is 
deleted from the system. This procedure 
facilitates the efforts of the Principal 
Maintenance Inspectors In tracking 
AD'S and ensuring that the affected 
operators have incorporated the latest 
changes into their maintenance 
programs. 

Further, with regard to administrative 
costs (paperwork changes) to affected 
operators. Federal Aviation Rcrgulations 
(FAR) Section 121.360(a)(2)(v), 
"Maintenance recording requirements,** 
requires that persons holding an 
operating certificate and operating 
under Fi^ Part 121 must keep records 
"indicating the current status of 
applicable airworthiness directives, 
including the method of compliance." 
Whether an existing AD is superseded 
or revised, the new AD is assigned s 
new AD number a superseding AO is 


assigned a new 6-digit AD number, a 
revising AO retains the original d-digil 
AD number, but an "Rl" is added to it 
In either case, the new AD is identified 
by its "new** AD number, not by the 
**old'* AD number. In light of this, 
affected operators updating their 
maintenance records to indicate the 
current AO status would have to record 
a new AD number in all cases, 
regardless of whether the AO is a 
superseding or a revising AD. Further, 
operators are always given credit for 
work previously performed In 
accordance with the existing AD by 
means of the phrase in the compliance 
section of the AD that states, "Required 

. . unless accomplished previously." 

One commenler requests that the 
initial inspection compliance time be 
increased from the proposed 2.500 
landings to 5.000 landings, in order to 
perform the initial inspection during 
scheduled heavy maintenance visits, 
and not disrupt passenger flights. Such 
an extension of the initial compliance 
time would allow inspection of the new 
area at BS 950 to be accomplished 
concurrently with the next routinely 
scheduled Inspection of the area, 
thereby negating the need to schedule a 
special one-time inspection of this area, 
l^is commenter also points out that, 
other than the recent in-service findings 
of cracking at BS 950. service experience 
related to this area provides 
substantiation for an increase in the 
initial compliance time, especially for 
aircraft below 60.000 landings. The FAA 
does not concur. The FAA has 
determined that the proposed 
compLiaoce time will permit the initial 
inspection to be performed during a 
regularly scheduled maintenance visit, 
and that any discrepancies will be 
detected in a timely manner. The FAA 
has determined that the compliance 
requirements, as proposed, represent the 
maximum time interval in which 
inspections and necessary* repair can be 
accomplished, and an acceptable safety 
level be maintained. The FAA does not 
consider that the commenter has 
provided any data to substantiate an 
increase in this interval. Tlie fact 
remains that fatigue cracking has 
occurred in the area of BS 950 and it is 
similar to the cracking that has occurred 
in the area currently required to be 
inspected by AD 90-17-06, Cracking In 
this area of the wheel well pressure 
floor, if not detected, could lead to loss 
of cabin pressurization. 

Another commenter asks for 
clarificdtion regarding the difforeni 
inspection areas at BS 950 for Croup I 
and Group U airplanes, in accordance 
with Revision 4 of the Boeing service 
bulletin. The FAA concurs that 


additional clarificatian is necessary. The 
intent of the revised service bulletin and 
the intent of the AO axe to ensure 
inspection of pressure floor beads 
outboard of BL 50 to the slde-of-body at 
BS 950 in both Group I and I! airplanes. 
However, neither group of airplanes 
needs to be inspected inboard of BL 50 
to the stde-pf-body at BS 950. since the 
structural area does not include pressure 
floor beads. Paragraph (c) of the fmal 
rule has been revised to clarify this 
point. 

Since issuonce of the proposed rule, 
the FAA has re\iewed end approved 
Boeing Drawing 65036247, Revision A. 
dated January 15,1992. This drawing 
specifies additional repair and 
modification procedures for addressing 
the subfect cracking. Paragraph (h) of 
the final rule has been changed to add 
the procedures contained in this 
drawing as an additional optional 
method of terminating action for the 
repetitive inspections. Paragraphs (e) 
and (0 of the ftnal rule also have b^ 
changed to add the new drawing as an 
optional repair method. 

Paragraph (i) of the final rule has been 
revised to clarify the procedure for 
requesting alternative methods of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determine that these changes will 
neither increase the economic bunlen on 
any operator nor increase the scope of 
the AD. 

There are approximately 1,574 Model 
727 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 1.007 airplanes of US. 
registry will be affected by this AO. that 
it will take approximately 114 work 
hours per airplane to accomplish the 
requir^ actions, and that the average 
labor rate is SS5 per work hour. Das^ 
on these hgures. the total cost impact of 
the AD on US. operators is estimated to 
be $6.313.69a This total cost figures 
assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, In accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
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(o warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a '*major 
rule'* under Executive Onler 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 28.1979); and (3) %vill 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A final evaluation has been prepared for 
this action ond it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Pari 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR p«rt 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read at follows: 

Authority; 49 U.S.C App. 1354(al. 1421 and 
1423; 49 u s e 106(g); and 14 CFR 11,89. 

{39.13 (AMENDED] 

2. Section 39.13 is amended by 
removing amendment 39-6691 (55 FR 
33099. August 14,1990), and by adding a 
new airworthiness directive (AD), 
amendment 39-8369, to read as follows: 
92-19-11. BOEING: Amendment 39-8369. 
Docket 92-NM-37-AD. Supersedes AD 
90-17-06, Amendment 39-6691. 

Applicability: All Model 727 scries 
airplanes, certificated in any category. 

Compliance: Required as indicated, 
unless accomplished previously. 

To prevent loss of cabin 
pressurization, accomplish the 
following: 

(a) For airplanes having line numbers 
001 through 1432, perform a detailed 
visual, high frequency eddy current 
(IIFEC), or dye penetrant inspection for 
cracks in the pressure floor, in 
accordance with Boeing Ser\'ice Bulletin 
727-53-149. Revision 2, datcKi March 20. 
1981; or Boeing Service Bulletin 727-53- 
0149, Revision 3, dated November 2, 

1969. or Revision 4, dated June 27.1991. 
Accomplish the inspection prior to the 
compliance time specified in paragraph 
la)(l) or (a)(2) of this AD. whichever 
occurs earlier; 


(1) Prior to the accumulation of 30.000 
landings, or within 2.500 landings after 
january 20.1969 (the effective date of 
AD 88-25-02, amendment 39-6089). ^ 
whichever occurs later, or 

(2) Prior to the accumulation of 20,000 
landings or within 2,500 landings after 
September 17,1990 (the effective date of 
AD 90-17-06, amendment 39-6691), 
whichever occurs later, 

(b) For airplanes defined as Croup 2 
in Boeing Service Bulletin 727-53-0149. 
Revision 3. dated November 2,1989, and 
as Group 1 that have been modified in 
accordance with Boeing Ser\ice Bulletin 
727-53-149, Revision 2, dated March 20, 
1981: Prior to the accumulation of 20.000 
landings since manufacture or within 
the next 2,500 landings after Septem^r 
17,1990 (the effective date of AD 90-17- 
06. Amendment 39-6691), whichever 
occurs later, perform a detailed visual 
high frequency eddy current (HFEC), or 
dye penetrant inspection to detect 
cracks in the pressure floor, in 
accordance with Boeing Service Bulletin 
727-53-0149. Revision 3. dated 
November 2.1989; or Revision 4 . dated 
june 27.1991. 

(c) For all airplanes listed in Boeing 
Serv Ice Bulletin 727-53-0149. Revision 4. 
dated June 27,1991: Prior to the 
accumulation of 20.000 landings since 
manufacture, or within the next 2,500 
landings after the effective date of this 
AD. whichever occurs later, perform a 
detailed visual high frequency eddy 
current (HFEC). or dye penetrant 
inspection to detect cracks In the 
pressure Boor adjacent to BS 950. 
outboard of BL 50, In accordance with 
Boeing Service Bulletin 727-53-0149. 
Revision 4. dated June 27,1991. 

(d) Repeat the inspection required by 
paraj^aphs (a), (b), or (c) of this AD. as 
applicable, at intervals as follows: 

(1) If the previous inspection was 
accomplished using a visual or dye 
penetrant inspection technique, the next 
inspection must be accomplished within 
4,000 landings. 

(2) If the previous inspection was 
accomplished using an HFEC inspection 
technique, the next inspection must be 
accomplished within 5,000 landings. 

(e) If cracks are detected as a result of 
any of the inspections required by this 
AI) that do not exceed the limits listed 
in Table I in the Accomplishment 
Instructions of Boeing Service Bulletin 
727-53-0149. Revision 3, dated 
November 2.1989, or Revision 4. dated 
June 27.1991, prior to further flight, 
repair in accordance with the interim 
repair described In Part II of the 
Accomplishment Instructions, or the 
permanent repair described in Part 111 of 
the Accomplishment Instructions of the 
ser\ice bulletin, or repair in accordance 


with Boeing Drawing 65C36247. Revision 
A, dated January 15,1992. The interim 
repair must be replaced within 600 
landings after accomplishment with (he 
permanent repair. 

(f) If cracks are detected as a result of 
any of the inspections required by this 
AD that exceed the limits listed in Table 
I in the Accomplishment Instructions of 
Boeing Serv ice Bulletin 727-53-0149. 
Revision 3. dated November 2.1989. or 
Revision 4. dated June 27,1991, prior to 
further flight, accomplish the permanent 
repair described In f^rt III of the 
Accomplishment instructions of the 
service bulletin, or repair in accordance 
with Boeing Drawing 65(^36247. Revision 
A. 

(g) Blind fasteners installed in 
accordance with Part 111 of Boeing 
Service Bulletin 727-53-0149. Revision 3. 
dated November 2,1989, or Revision 4. 
dated June 27,1991, are to be used as an 
interim repair only. The blind fasteners 
have a life limit of 10.000 landings 
before they must be replaced with solid 
fasteners in accordance with Part III of 
the service bulletin. The blind fasteners 
must be inspected for loose or missing 
fasteners after accumulating 3.000 
landings since installation or 1.000 
landings after the effective date of (his 
AD, whichever occurs later, end 
thereafter at intervals not to exceed 
2.500 landings. Blind fasteners installed 
prior to the effective date of this AD 
must be replaced prior to the 
accumulation of 10.000 landings or 
within 3,0(K) landings after the effective 
date of this AD. whichever occurs later. 

(h) Terminating action for the 
repetitive inspection requirements of 
this AD is as follows: 

(1) Incorporation of the permanent 
repairs in accordance with paragraph (e) 
or (f) of this AD terminates the repetitive 
inspection requirements of paragraph (d) 
of this AD for that area. Incorporation of 
the preventative modification described 
in Part IV of the Accomplishment 
Instructions of Boeing Service Bulletin 
727-53-0149. Revision 3. dated 
November 2,1989. or Revision 4, dated 
June 27,1991, terminates the repetitive 
inspection requirement of paragraph (d) 
of this AD for that area. 

(2) Repair or modification in 
accordance with Boeing Drawing 
6SC36247, Revision A. dated January 15, 
1992, constitutes terminating action for 
the repetitive inspection requirement of 
paragraph (d) of this AD. 

(i) An alternative method of 
compliance or adjustment of the 
compliance time that provides an 
acceptable level of safety may be used if 
approved by the Manager, Seattle 
Aircraft Certification Office (ACO), 
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Operators shall submit their requests 
throu^ an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the 
Manager, Seattle ACO, 

Note: Information concerning the eniitence 
of approved aJtenuti\^ methods of 
compUanca with this AD. if any, may he 
obtained from the Manager, Seattle ACO 

(j) SpectaJ flight permiU may be 
issued in accordance with FAR Z1.197 
and 21.199 to operate the airplane to a 
location where the requirements of this 
AD can be accomplished. 

(k) The inspections, repairs, and 
rnodifleations shall be done in 
accordance with Boeing Service Bulletin 
727-53-0149, Revision 4, dated June 27, 
1991; Boeing Service Bulletin 727-53- 
0149, Revision 3. dated November 2, 
1969; as applicable; and Boeing Service 
Bulletin 727-53-0149, Revision 2. dated 
March 20.1981. which contains the 
specified effective pages: 


Revision 


P»S#Mo. 


shown on 


DaW shown on 




f -22. 25-25, 26-54 
23-24. 27- 


2 

1 


Mw 20. 1001 
Sept 10. 
1000 


This incoiporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 
552(a) and 1 CFR pari 51. Copies may be 
obtained frt>in Boeing Commercial 
Airplane Croup. P.O. Box 3707, Seattle. 
VYA 96124-2207. Copies may be 
inspected at the FAA, Transport 
Airplane Directorate. 1601 Lind Avenue. 
SW., Renton, MV A; or at the Office of the 
Federal Register, 600 North Capitol 
Street, NW„ suite 70a Washington, DC 

(1) This amendment becomes effective 
on December 14.1992. 

Issued in Renton, WA on August 26.1992- 
Uarrrll M. Podartem. 

Acttnfi Tm/wporf Airphne 

OirtK:iomUt, Aircraft Cwrtificatioa Senrica 
(FR Doc, 92-271CH Filed 11-6-92: 8:45 nm] 
mujm coof 


14 CFR Part 39 

lOochet No. 92-CF-32-AO; Amendment 39- 
6404; 93-23-041 

Airwortftine s a Directives; Beech S6. 
58P, end 58TC Series Airplanes 

AOSNCv: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary; This amendment adopts a 
new airworthiness directive (AD) that is 


applicable to certain Beech 58,56P. and 
58TC series airplanes. This action 
requires a modification to the ei^ne 
controls support structure. The Federal 
Aviation Administration (FAA) has 
received several reports of cracked 
angle attachment dips that support the 
engine controls inside the pedestal on 
the affected airplanes. The actions 
specified by this AD are Intended to 
prevent loss of engine throttle control 
caused by failure of the engine controls 
support angle attachment dips. 

DATES: Effective December 6.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations la approved by the Director 
of the Federal Register as of December 
a 1992 

ADDRESSES: Service information that is 
applicable to this AD may be obtained 
from the Beech Aircraft Corporation. 

P.O. Box 85, Wichita. Kansas 67201- 
0085; Telephone (316) 670-7111, This 
information may also be examined at 
the FAA. Central Region, Office of the 
Assistant Chief Counsel, room 1558i, 601 
E. 12th Street, Kansas City, Missouri 
64106; or at the Office of the Federal 
Ri^ister, 800 North Capitol Street. 
suite 700, Washington. DC 
FOR FURTHER INFORMATION CONTACT: 

Mr. lames M. Peterson, Aerospace 
Engineer, Wichita Aircraft Certification 
Office, FAA, 1801 Airport Road, Mid- 
Continent Airport, Wichita. Kansas 
67209: Telephone (316) 946-4145; 
Facsimile (316) 946-4407. 
SUPPLEMENTARY INFORMATION: A 

proposal to amend pari 39 of the Federal 
Aviation Regulations to include an AD 
that is applicable to certain Beech 56, 
58P, and saTTC series airplanes was 
published in the Federal Register on (uly 
8,1992 (57 FR 30173), The action 
propos^ to require a modification to 
the engine controls support structure in 
accordance with the instructions to 
Beech Kit No. 56-5016-1 S as referenced 
in Beech Service Bulletin No. 2439, dated 
May 1992. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposed rule or the FAA's 
determination of the cost to the public. 

After careful review of all available 
information, the FAA has determined 
that air safety and the public interest 
require the adoption of the rule as 
proposed except for minor editorial 
corrections. The FAA has determined 
that these minor corrections will not 
change the meaning of the AD nor add 
any additional burden upon the public 
than was already proposed. 


The FAA estimates that 237 airplarwfs 
in the U S. registry w'ill be affected by 
this AD. that it will take approximately 
4 workhours per airplane to accomplish 
the required actioiL and that the average 
labor rate is approximately S55 an hour. 
Parts cost approximately $257 per 
airplane. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $113,049. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism As^ssmcnl. 

For the reasons discussed above. I 
certify that this action (1) is not a “major 
rule** under Executive Order 12291; (2) is 
not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the final evaluation prepared 
for this action Is contained in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES'. 

Ust of SubjecU in 14 CFR Part 39 

Air transportation. Aircraft Aviation 
safety. Incorporation by reference. 
Safety 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

part 39—airworthiness 

DIRECTIVES 

1 . The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S,a App. 1354(a). 1421 and 
1423: 49 U.S C lOBfg); and 14 CFR 11.69 

§39.13 (Amsndadl 

2. Section 39.13 is amended by adding 
the following new AD: 

92-23-04 Boech: Amendment 39-M04; Oockei 
Na 92-CK-32-AD 

AppheaMity Thii following oaodel and 
aerial number airplanes. cerUficaled in any 
category 
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\ Senoi Numbofi 

* TH-ldBS and TH-IW irvDugh 
, TH-168^ 

WC and 58TCA ' TH-147 ar«] TK-ISI 
S«P and 58PA \ and T J-444 tfwgugih 

I TJ-497 


Cof7:pitanoe: Required wilbtn the next 100 
Hour* tiroe'io-M^rica after the effective date 
uf thia AO. ttnleaa already acxompltahed. 

To prevenl lo»i of enitme Ibmtde control 
c^uaeid by failore of tho enf<ine controls 
support angle alUicbn>rnf rtipa. accompltsh 
the following* 

(m) Modify the engine controls supfxifl 
structure in accordstKe with the inttntcHoM 
to Beech ICit No. SB--501^1 S as refervcioed in 
Beech Service Bulirttn No. 2439, dated May 
1*192. 

Nola: DeMd) Kit No. SB-SOlB-l S coosisU ol 
all the materials and instructions for 
replodng the engine controls tuppoH art^ 
attachmeot dips with bmeVets. and may be 
t>btained from the manufacturer at the 
•ddress spedfled in paragraph (d) of this AD. 

(b) Special flight permits may be isfuad tn 
uxortUnce with FAR 22.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(c| An allemative mcthcKl of compbance or 
.idiustoieQt of the compliance lime that 
provides an equivalent level of safety may be 
«4ppruvad by the Managtfr. Wichita Aircraft 
C>rlificatioa OfTioc, FAA. 1601 Airport RcwkI 
Room loa Wichita. Kansas 67209. The 
request shall be forwarded through ao 
•4ppropriala FAA Maintenance Inspector, 
who may add comments and send it lo ihr 
Manag<*r. Wichita Aircrufl Certification 
Office. 

Nola 2: Information concerning the 
rxitlenoe of approved alternative mHhods of 
compbance with this AD. if any. may he 
ubtidned from the Wichita Aircraft 
Ortiftcatkxi Office, 

(d) The modificatian required by tins AI) 
shall be done In accordance %vilh the 
instnictlons to Beech Kit No. 58-6016>-l S as 
referenced in Beech Service Biilielin Na 243a 
ilated May 1982. This incorporation by 
reference was approved by the Director of 
tho Federal Register in accordance with 5 
li S.C. S62(a) and 1 CFR part 51. Copies may 
lie obuioed from the Be^ Aircraft 
(Ui.^'poratkm. P.O. Box 8S. WichiU. Kansas 
aTZOI-OCSS Copies may be inspected at the 
FAA. Central Region. Office of the Assistant 
Chief Counsel Room 1556.601 E. 12lh Street. 
Kansas Qty. Missouri, or at the Offkc of the 
Federal Register, 800 North Capitol Streel. 
\W„ suite TOO. Washington, DC 

(e| This amendment (38>640«) becomes 
effective on December 6.1992- 

Usued in Kansas City. Missouri, on 
October 21.1982. 

|ohn E Ttgue. 

Acf/ng Manager. Small Atrplant* DirrctiHote. 
Aircraft Certification Sendee. 

IfR Doc. 92-27062 Filed 11-6-82: 645 am| 
9 a.ijiio coot 4 # 10 -l>-«l 


14 CFR Part 39 

I Docket No. •1-NII-244-AO; A/nefKSment 
39-6405; AO 92-23-051 

Airworthiness Directives; Airbus 
Industrie Model A3D0 Series Airplanes 

agency: Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

summary: This amendment supersedes 
an existing ainvorthiness directive (AD), 
applicable to certain Airbus Industrie 
M(^e1 A300 senes airplanes, that 
currently requires a one-time inspection 
to detect c hafing on the engine fire 
extinguishing pipe in the pylon area at 
rib 12. and repair, if necessary. This 
amendment requires repetitive visuiiJ 
inspections to detect chafing of the 
en^ne fire extinguishing pipe, and 
repair or replacement of worn pipes, if 
necessary'; and eventual modification of 
the fire extinguishing pipe. This 
amendment is prompted by the 
development of a modification by the 
manufacturer which, when installed, 
will eliminate the need for repetitive 
inspections of the fire extinguishing 
pipe. The actions specified by this AD 
are intended to prevent a hole in the fin* 
extinguishing pipe which, in the event of 
an engine fire, would produce a loss in 
the amount of fire extinguishani being 
delivered to the engine compartment 
DATES: Effective December 14.1982. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
14.199Z 

ADDRESSES: The service inforination 
referenced in this AD may be obtained 
from Airbus Industrie, Ai^us Support 
Division. Avenue Didier Daurat. 31700 
Blagnac. France. This information may 
be examined at the Federal Axiation 
Administration (FAA). Transport 
Airplane Directorate. Rules Ducket 1601 
Und Avenue. SW., Renton. Washington: 
or at the Office of the Federal Register. 
800 North Capitol Street, NW., suite 7P0. 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Greg Holt Aerospace Engineer. 
Standardization Branch. ANM-113. 

FAA. Tronspoii Airplane Directorate. 
1001 Lind Avenue, SW., Renton. 
Washington OB05&<-4056; telephone (286) 
227-2140; fax (206) 227-1320 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AO 
90-14-05. Amendment 39-^48 (55 FR 
27803. July 8.1990). which is app^abte 
to certain Airbus Industrie Mode) A300 
series airplanes, was published in the 


Federal Register on January 9.1992 (57 
FR 855). The action proposed to require 
repetitive visual inspections to detect 
chafing of the engine fire extinguishing 
pipe; repair or replacement of worn 
pipes, if necessary; and eventual 
modification of the fire extinguishing 
pipe. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commentcr supports the 
proposed rule. 

A second commenter requests that the 
FAA confirm that Airbus Indasthe plans 
no further revisioru to the service 
information dted in the notice. The 
commenter expresses concern over the 
number of times Airbus Industrie has 
revised the serxice informatioo within 
the last six months and explains that 
accomplishment of the actions required 
by this AD within the specified 
compliance period would be difftcult if 
additional serx^ice bulletin revisions ate 
issued. The FAA notes that since 
issuance of the notice. Airbus industhe 
has issued Revision 2 to Senice Bulletin 
A30(>-2d-055, dated December 18.1991. 
which provides additional technical 
information to enable removal of the fire 
extinguisher pipe. The FAA has 
confirmed %vilh Airbus Industrie that 
Revision 2 is the latest revision to that 
service bulletin and that no further 
revisions are planned In addition, the 
FAA has reviewed the compliance times 
proposed in the notice, and has 
determined that these compliance times 
are appropriate for m€^etiQg the 
requirements of the AD. T^ FAA has 
changed the final rule to reflect the 
latest revision to the service bulletin as 
an additional source of service 
information. 

One commenter recommends that the 
unsafe condition be changed to read as 
follows: "This condition, if not 
corrected, could result in a hole in the 
fire extinguishing pipe which, in the 
event of an engine fire, would produce a 
loss in the amount of fire extinguishant 
being delivered to the engine 
compartment'* The FAA concurs that 
this phrasing more accurately describes 
the address^ unsafe condition. The 
FAA has changed the wording in the 
preamble to the final rule accordingly. | 

Paragraph (a) of the final rule has | 
been changed to cite correctly the date 
of the Correction to Airbus Industrie All . 
Operators Telex (AOT) 26/90/01. The | 
date as it appears on the Correctioo is 
February 9.1990. 

Paragraph (e) of the final rule has 
been changed to clarify the procedure 
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for requesting alternative mcthoda of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

The FAA estimates that 63 airplanes 
of U.S. registry will be affected by this 
AD. that it will take approximately 4 
work hours per airplane to accomplish 
the inspection required by paragraph (a) 
of this AD. and that it will take 
approximately 176 work hours per 
airplane (66 work hours per pylon) to 
accomplish the modification required by 
this AD. The average labor rate is $55 
per work hour. Required parts will cost 
approximately $696 per airplane (S448 
|)er pylon). Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $680,146. or 
$10,796 per airplane. This total cost 
figure assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. I 
certify that this action; (1) is not a 
“major rule** under Executive Orde.r 
12291; |2) is not a “significant rule'* 
under DOT Regulatory Policies and 
Procedures (44 PR 11034. February 26, 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 


under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket at the location provided under 
the caption **ADDRESSES.** 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 

Safety 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to rne by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1 . The authority citation for part 39 
continues to read as follows: 

Authority: 49 U SC. App. 1354(a). 1421 and 
1423; 49 U.9.C 106(gh and 14 CFR lim 

§39.13 lAmenOedl 

2 . Section 39.13 is amended by 
removing amendment 39-6646 (55 FR 
27803. |uly 6.1990). and by adding a new 
airworthiness directive (AD), 
amendment 39-6405. to read as follows; 

93-23-05. Airbua Industrie: Amendment 39- 
0405. Docket 91-NM-244-AD. Supersedes 
AD <10-14-05. Amendment 39-6646- 

Applicohility: Model A300 series airplanes 
equipped with General Electric engines; up to 
and including airplane serial number 153 and 
serial number 157; on which Airbus Industrie 
Modification 6430 hat not been installed; 
rertificAted in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To ensure proper operation of the fire 
extinguishing system, accomplish the 
following: 

(a) Within 400 hours time-in-servlce after 
luly 23.1990 (the effective date of 
Amendment 39-6646. AD 90-14-05). perform 
an inspection of the engine 6re extinguishing 
pipe in the pylon area at rib 12, In accordance 
with Airbus Industrie All Operators Telex 


(AOT) 26/90/01. dated February a 1900. and 
Correction, dated February 9. I960. If chafing 
is found prior to further flight, repair in 
accordance with the AOT. 

(b) If no evidence of chafing is found as a 
result of the inspection required by paragraph 
(o) of this AD. perform repetitive visual 
inspections of the engine fire extinguishing 
pipe in the pylon area at rib 12 it interval! 
not to exceed 6.000 hours lime-in-service, in 
accordance with Airbus Industrie Sm ice 
Bulletin A300-28-055, Revision 1, dsted 
September 4.1991, or Revision 2, dated 
December 16 1991. If wear Is found that 
exceeds 0.6 mm (0.023 inch), prior to further 
flight repair or replace the worn pipe in 
accordance with the service bulletin. 

(c) Within 10 months after the effective 
dale of this AD. modify the engine fire 
extinguishing pipe, and test the fire 
eiitinguishing bottles, in accordance with 
Airbus Industrie Service Bulletin A300-26- 
055. Revision 1. dated September 4.1991. or 
Revision 2, dated December 16,1991. 

(d) Modification of the engine fire 
extinguishing pipe, in iccor^nce with Airbus 
Industrie Service Bulletin A300-26-055. 
Revision 1. dated September 4.1991. or 
Revision 2. dated December 16 1991, 
constitutes terminating action for the 
repetitive visual inspectioni required by 
paragraph (b) of this AD. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113. FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Standardization 
Brunch. 

Note; Information concerning the existence 
of approved altemiittve methods of 
compliance with this AO. if any. may be 
obtained from the Standardization Branch. 

(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(g) Tite inspectiimi. repair, replacement, 
m^ificalion. and test shall be done in 
accordance with the following Airbus 
Industrie service bulletins, as applicable, 
which contain the specified effective pages: 


Service txiHetin reterenced and date 

Page No 

Rev«»on leviit tbovm 
on page 

Date tbown on 

Operaiors Teieii tAOT) 26/90^01. February 9. I960 

CorrecUoo to aS Operators Telea (AOT) 26/90^01, Fabruary 9. 1990 

1-2 

1 -- ... 

1-22 

1. 5-6. 0-20- 

2-4,7 - 

(Origmaf) --- 

(OngmaO - 

Feb. 9. I9f90 

Feb 9. 1990. 

Sept 4. 1991 

Dec. 16. 1991. 
Sepi 4. 1991 

■ iqgvi^i^v 1* rwi • . 

A300-25-OS5. Revision 2. December 18. 1991 . 

2 . - - -- 


This incewporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 II.S.C S52(a) 
and 1 CFR pari 51. Copies may be obtained 
from Airbus Industrie. Airbus Support 


Division. Avenue Didier Da oral. 31700 
Bidgnac. France. Copies may be inspected at 
the FAA. Transport Airplane Directorate. 
1601 Lind Avenue. SW., Renton. Washington; 
nr at the Office of the Federal Register. 800 


North Capitol Street. .\W.. nulte TOO, 
Wiishington, DC. 

(h) This amendment becomes effective on 
December 14.1992 


1 
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U^u«d in Acnlcn. on October 

23.1902. 

OwFrll M. redefMia. 

At^itng Manq^r, TtxwApctrt A^fplatw 
t}imJorole^ Atrcrufl Cuiiftcotion Srrv#cc» 
\h'n Doc. 9 Z-Z:m Filt J 1 1-6-02; aiiS eini 
ottUMO coot 


14CfRF«rt39 

I Dock*! No. 02-NII-70-AO; AfnmNneoi 30- 
0376; AD 02-20-031 

Airwofthinoos Directive; Fokker 
Model f 28 Mark 0100 Series Airplanes 

AQCNCV: Federal Aviation 
Admiinstration. D01*. 

ACTION: Final rule. 

SUtiNANY: lliis ameodmeat adopts a 
new oirwofllilness directive (AD), 
applicable to certaio Fukker Model F26 
Mark 0100 i»ehes airplanes, that reqaires 
repisceinenl of currently installed blind 
bolls ibal allach Uie latch brackets to 
the mdoroe. This amendment is 
prompted by inspections during final 
assembly, which revealed that the nose 
radome latch bracket attach bolts had 
lieen Insinited incorrectly on several 
airplanes and resulted in the loss of the 
securing ring. Tbo actions specified by 
this AD are intended to prevent the toss 
of the radome during flight or ground 
operations, which could lead to 
subsequent structural damage to the 
%ving, empennage, or an engine. 

DATES: Effective December 14.1992. 

'fhe incorporalion by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register os of December 
111002. 

AOOfiESSCS: 'n>e service infonnatioa 
referenced in this AD may be obtained 
from Fokker Aircraft USA, Inc.. 1199 
North Fairfax Street Alexoiuiria. 

Virginia 22314. This information may be 
examined at the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate. Rules Docket IBUl 
IJnd Avenue, SW.. Renloit Washington; 
or at the Office of the Federal Register. 
900 North Capitol Street NW.. suite 700i 
Washington. DC. 

ron FUATHEII INFdUIATtON CONTACT: 

Mr. Mark Qiiam. Aerospace Engineer. 
Standardizatiofi Branch. 13. 

FAA, Transport Airplane Directorate. 

16QI Lind Avenue. SW.. Renton. 
Washington 08053-S056; telephone (206) 
227-2145. fax (206) 227-132a 
SUmAMENTARY INFORMATION: A 
proposal to amend pert 39 of the Federal 
Aviation Keguiations to include an 
airworthiness directive (AD) that is 
applicable to certain Faiker Model F28 


Miirk 0100 senes air;>)anes was 
published in the Federal Regislar oa 
liinc 16.1992 (57 FR 27194). Ibat action 
proposed to require replacement of 
currently installed blind bolls that 
allach the latch bmeketa to the radome. 

Interested persons have been afforded 
tin opportunity to participate in the 
making of this amcodmenl. Due 
constdiefation has been given to the 
comments received. 

The commenters support the proposed 
rule. 

.After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
ndr^ion of the rule as proposocL 

lite FAA estimjites thut 4 airplanes of 
n.S. registry w41l be affected by* this AD. 
that It will lake approximately 3 work 
hours per airplane to accomplish the 
required actions, and thal the average 
lalior rate is 555 per w ork hour. 

Required parts will cost approximately 
$70 per airplane. Based on these figures, 
the total cost impact of the AD on li.S. 
operators is estimated to be $940. This 
total cost figure assumes that no 
operator has yet accomplished the 
requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
Slates, on the relationship between the 
national government and the States, or 
on the distribution of potver and 
rcapoosibilities among the v;irious levela 
of government. Therefore, in accordance 
with Fbcecutive Order 12612. It is 
diiermined that this ftoal rule does not 
have siiffident federalism implications 
to wontinl the preparation of a 
Federalism AsaessenenL 

For the reasons discussed above. 1 
certify that (hit action: (t) Is not a 
"maior rule** ttneier Executive Order 
12291: (2) is not a **signirtcaii( mle*' 
under DOT Regulatory Folictes and 
Procedures (44 FR 11034. February 28, 
1979): and (3) will not have a significant 
economic impact, posilive or negative, 
on a substantial number of small enllttes 
under the criteria of the Regulatory 
Flexibility Act. A final evaluatioo has 
l>een prepared for this action and it is 
Goniained in the Rules Docket. A copy of 
it may be obtained horn the Rules 
Docket at the location provided under 
the caption "addnssscs.** 

List of Subjects in 14 CFR Part 39 

Air transportation, AircrafL Aviation 
safety. Incorporation by refereoce. 

Safety. 

Adoption of tbs Ameodmont 

Accordingly, pursuant Co (he authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


amends 14 CFR pari 39 of the Federal 
Aviation R(?gulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows; 

Authority: 40 U.S.C App l3S4(a). 1421 and 
1423: 49 U.S C, lOIKg) and 14 CFH 11 69 

$39.13 (AMENOEOI 

2. Section 39.13 is amended by adding 
the following new dirworthuiest 
directive: 

92-2tMlX Fokker. Amendmdnt 39-637a 
Docket 02-NM-70-AIX 

AppUcabtJtly: Model f2B M^irk 0100 senes 
AtrpUnct; serial numbem 11290.11290.11298. 
11299.11301.11300.11300.113ia and 11.313: 
certificated in any catt^gory. 

Coatpitopce: Rf^qulrefi as mdicaud. unless 
nccompltshed previously 

To prmrent strucluraJ damsgr to tho wing, 
empeniiage. or sn engine, caused by loss uf 
the radome during flight or ground 
opera Horn, accomplish the following 

(a) Within 6 months after the effective dale 
of the AO. replace the cunently Installed 
blind bolts ihsi attach the latch brackets to 
the radome with new bolls, in accordance 
with Fokkcf Service Bulletin SBF100-53-087. 
dated )uly 1.1901 

(b) An alternative method of compliance or 
ddjustmfmt of the ccrmpllsnce time ^st 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Slandardhoition Branch. ANM-113. FAA, 
Transport Airplane Directorate Operatorv 
shall submit their requests through on 
appropriote FAA Principal Matntrnanoe 
Inspector, who may add anmneots aod then 
send it lo the Manager. Standardization 
Branch 

Note; liskirmalion c on cer nto g the existenoe 
of approved alternative methods of 
compliance with this AD. if any. may be 
obtained from (he Standanfisalion Brands 

(c) Special fUgfat permits may be Uttied in 
accordance with FAR 21.107 and 21.199 to 
operate the aOpUne to a locatioa where the 
requirefiteots of this AD can be 
nccomplisbecL 

(dj The repiaoemenl chaJl be dona in 
accordance with Fokker Servioe Bulletin 
SBF10&.&3-067. dated |uiy 1.1991. This 
incofporatioo by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C S52(a) and 3 CFR 
Part 51. Copies may be obtained from Fokker 
Aircraft USA. Inc.. 1199 North Fau-fax Street. 
Alexandria. Virginia 22314. Copies may be 
Inipected at the FAA. Transport Airptane 
Directorate, 1801 Lind Avenue. SW., Renton. 
Washington; or at the Office of the Feduro! 
Regbler. 800 North Capitol Street NW.. suite 
7Ua Washington. DC 

(el This amendment becomes efiecUve on 
December 14.1992 
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bsu«*fi in Kenton. W«$hin^lon. on 
September 3.1992 
Dorrell M. Pederson. 

Acting Monogrr, Tromtport Airplane 
Dircctorotf*. Aircraft CertificaHon Service. 
|KR Doc 92-'27105 Filed 11-6-92. a45 am| 
■illINO COOC 4fiO>19 


14 CFR Part 39 

IDocfcot No. 91-CE-93-AD: Amtndmont 39- 
6407; AO 92-24-02) 

Airworthiness Directives; de Haviliand 
Mcxtel DHC-2 Beaver MK-I. MK-ll. and 
MK-lll Airplanes 

AOCNCV: Federal Aviation 
Administmtion. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to de MavDIand Model DHO 
2 Beaver MK-I. MK-II. and MK-III 
airplanes. This action requires repetitive 
inspections of the horizontal stabilizer 
front center spar web at the pickup and 
lightening holes for cracks, and 
horizontal stabilizer front center spar 
replacement if cracks are found. The 
Federal Aviation Administration (FAA) 
has received several reports of the 
horizontal stabilizer front center spur 
web cracking in the area of the pidcup 
and lightening holes on the affected 
airplanes. The actions specified by this 
AD are intended to prevent horizontal 
stabilizer front center spar failure, 
which could lead to loss of control of the 
airplane. 

DATES: Effective December 15.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
15.1992. 

ADORESSES: Service information that is 
applicable to this AD may be obtained 
from de Havilland. Inc.. Downsview. 
Ontario. Canada. .M2K 1Y5. This 
information may also be examined at 
the FAA. Central Region. Office of the 
Assistant Chief Counsel, Room 1558. 601 
E. 12th Street. Kansas City. Missouri 
64106; or at the Office of the Federal 
Register. 800 North Capitol Street. NW.« 
suite 700. Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Franco Picri. Aerospace Engineer. 
FAA. New York Aircraft Certification 
Office. 181 South Franklin Avenue. 

Room 202, Volley Stream. New York 
11581: Telephone (516) 791-6220. 
SUPPCEMCNTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
that is applicable to certain de 


Havilland Model DHC-2 Beaver MK-I. 
MK-II. and MK-IIl airplanes was 
published in the Federal Register on 
April 7.1992 (57 FR 110196). The action 
proposed repetitive inspections of the 
horizontal stabilizer front center spar for 
cracks, and replacement of this spar if 
found cracked. The NPRM proposed that 
these actions would be done in 
accordance with dc Havilland Service 
Bulletin (SB) 2/47. Revision D. dated 
December 20.1991. The document also 
proposed the incorporation of the 
following modifications as specified in 
de Havilland SB 2/47 for certain 
airplanes that do not already have these 
modifications incorporated: 2/436— 
Installation of longer pick-up brackets: 
and 2/758—Installation of gusset plates 
on pick-up brackets. 

Interested pi^rsons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received from de Havilland. 
the manufacturer and sole commenter. 

Dc Havilland states that the 
compliance time of the proposed AD 
should l>e in calendar time instead of 
hours tlme-in-service (TIS) because the 
cracks found on the ^nt center spar 
wob on the affected airplanes are 
associated with the number of times an 
airplane is maneuvered in a year instead 
of the amount of hours flown. After re¬ 
examining the circumstances related to 
the proposed action, the FAA concurs. 
Part of the FAA's decision is based on 
the fact that one operator may have 
utilized the airplane 100 hours TIS in 12 
calendar months, but has actually 
handled the airplane through ground 
operation over 100 times. In this 
situation, the operator would not be 
required to comply with the proposed 
AD for several years if hours TIS were 
utilized as a compliance time even 
though the airplane would be subiect to 
stress corrosion caused by ground 
handling. 

Based on a review of all available 
aircraft utilization records, the FAA has 
determined that 12 calendar months is 
equal to 600 hours TIS. The proposed 
AD compliance times have been revised 
to the appropriate calendar time figure 
based on this calculation. 

De Havilland also recommends that 
the fourth paragraph of the Discussion 
section of the preamble to the proposed 
AD be revised to add Modification 2/ 
466—Installation of tailplane front spar 
without lightening holes. Since the body 
of the proposed AO contains NOTE 4. 
which clarifies Modification 2/468. the 
FAA has determined that it is not 
necessary to repeat this information. 

The only change to the proposed AD as 
a result of this comment is that the note 


is now referenced as .NOTE 5 instead of 
NOTE 4. 

In addition, de Havilland has n.*visod 
Service Bulletin 2/47, to the Revision C 
level. This revision does not require any 
additional procedures than what was 
proposed with Revision B and only 
incorporates minor editorial corrections. 
The FAA has determined that this 
service bulletin revision should be 
incorporated into the AD. 

After careful review of all information 
related to this AD including the 
comment discussed above, the FAA has 
determined that air safety and public 
interest require the adoption of the rule 
as proposed except for the change in the 
compliance times discussed above, the 
incorporation of the revised service 
bulletin, and minor editorial corrections. 
The FAA has determined that this 
cJiange in the compliance times, service 
bulletin rev ision, and minor corrections 
will not change the meaning of the AD 
nor add any additional burden u|>on the 
public than was already proposed. 

The FAA estimates that 149 airplanes 
in the U.S. registry will be affected by 
this AD. that it will take approximately 

6 workhours per airplane to accomplish 
the required inspection, and that the 
average labor rate is approximately $5S 
an hour. Based on these figures, the total 
cost impact of the inspections required 
by this AD on U.S. operators Is 
estimated to be $49,170. The FAA has no 
available method of determining how 
many airplanes have incorporated 
Modifications 2/436 ond 2/758. 
Therefore, a total cost analysis of these 
modifications for all U.S. operators is 
not available. However, the FAA 
estimates that it will take approximately 

7 workhours to accomplish Modification 
2/436 and approximately 7 workhours to 
accomplish Modification 2/758. The 
average labor rate is approximately $55 
an hour. Parts for Modification 2/436 
cost approximately $850 and parts for 
Modification 2/758 cost approximately 
$250. Based on these figures. 
Modification 2/436 will cost 
approximately $1,335 per airplane and 
M^iflcation 2/758 will cost 
approximately $635 per airplane. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 
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For the reasons discussed above. 1 
certify that this action (1) Is not a "major 
rule" under Executive Orter 12291: (2) is 
not a ''significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact* 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the final evaluation prepared 
for this action is contained in the Rules 
Docket A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
"ADDRESSES". 

list of Subiects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 

Safety 

Adoption of the Amendment 

Accordingly, pursuant to the outhoiity 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for Part 39 
continues to read as follows: 

Authority; 49 U.S.C App. 1354{u^421 and 
1423:49 use 100(g); and 14 CFR 11.80 

9 39.13 (Amenited) 

2. Section 39.13 is amended by adding 
the following new AD: 

92-24^ De HavilUnd: Amendment 3S-SI07; 
Docket No. 91-CE-93-AO. 

Appltcvbihty: Model DHC-2 Beaver MK-I. 
MK-II. and MK-Ul airplanes (all schal 
numbers), certificated In any categor>’. 

Compliance: Required as Indicated, unless 
already accomplished. 

To prevent h^zonta! sUbitizer front 
center spar failure, which could lead to loss 
of control of the airplane, accomplish the 
following; 

Nola 1; The compliance times specified in 
this AD take pfecedence over those 
referenced in the service information. 

(a) Within ihe next 4 calendar months after 
the effective date of this AD. accompllik Ihe 
following: 

(1) Dye penetrant inspect the horizontal 
stabilizer front center spar for cracks In 
accordance with paraipaphs 1. 2. and 3 of 
Part A. of the Accomplishment InsUnictions 
section of da Havilland Service Bulletin (SB) 
2/47. Revtsion C dated September 4,1992. 

(i) If no cracks are found, accomplish the 
requirements of paragraph (a)(2) of this AO or 
occomplish the requirements of paragraph 5 
of Part A. of the Accomplishment Instructions 
section of dc HaviUand SB 2/47. Revision C 
dated September 4.1992, whiche^^er Is 
applicable. 

(il) If cracks are found on airplanes not 
having a gusset plate Installed on the rear 


face of the horizontal stabilizer front center 
spar (Pre-Modification 2/758). prior to further 
flight, replace the horizontal stabilizer front 
center spar in accordance with Part B. of the 
Accomplishment Instructions section of de 
HaviUand SB 2/47. Revision C. dated 
September 4.1992. 

Oil) If cracks are found on airplanes that 
have a gusset plate installed on the rear face 
of the horizontal stabilizer front center spar 
(Post-Modification 2/758), within the next 6 
calendar months, replace the horizontal 
stabilizer front center spar in accordance 
with Part B. of the Accomplishment 
- Instructions section of de HaviUand SB 2/47, 
Revision C dated September 4.1992. 

(2) For airplanes that have lightening holes 
in ihe horizontal stabilizer front center spar 
(Pre-Modification 2/466) and that did not 
have the horizontal stabilizer front center 
spar replaced as required by either paragraph 
(aKlMli) or (a)(l)(lii) of this AD. visually 
inspect the front spar web for cracks In 
accordance with paragraph 4 of Part A. of the 
Accomplishment Instructions section of de 
Havilland SB 2/47. Revision C. dated 
September 4.1992. 

(i) If no cracks are found, accorapbsh the 
requirements of paragraph 5 of Part A. of the 
Accomplishment Instructions section of de 
HaviUand SB 2/47, Revision C. dated 
September 4.1992. 

(ii) If any cracks are found, prior to further 
flight, replace the horizontal stabilizer front 
center spar in accordance with Pari B. of the 
Accomplishment Instructions section of de 
HaviUand SB 2/47, Revision C dated 
September 4.1992. 

Note 2: De Havilland SB 2/47. Revision C. 
dated September 4,1992. references both the 
horizontal stabilizer front center spar and the 
tailplane front center spar. These are one and 
the same. For the purposes of this AD. all 
reference Is to the horizontal stabilizer front 
center spar. 

(b) If any previously stop-drilled cracks are 
found per the inspections specified in 
paragraphs (a)(1) and (aK2) of thU AD. within 
the following time frames, replace the 
horizontal stabilizer front center spar in 
accordance with Part B. of the 
Accomplishment Instructions section of de 
HaviUand SB 2/47, Revision C dated 
September 4.1992, unless already 
accomplished in accordance with either 
paragraph (aMl)(li). (a)(l)(iii), or(a)(2)(ii) of 
this AD 

(1) Within the next 12 calendar months if 
the stop-drilled cracks have not progressed 
past the stop. 

(2) Within the next 8 calendar months If the 
slop-drilled cracks have progressed past the 
•top and the airplane has a gusset plate 
installed on the rear face of the horizontal 
stabilizer front center spar (Post-Modification 
2/756). 

(3) Prior to further flight if the stop-drilled 
cracks have progressed past the stop and Ihe 
airplane does not have a gusset plate 
installed on the rear face of the horizontal 
subllizer front center spar (Pre-Modification 
2/758). 

(c) Within the next 24 calendar months 
after the effective dale of this AD. accomplish 
the following: 


(1) For airplanes having serial numbers (S/ 
N) 1 through 100. install longer pick-up 
brackets (Modification 2/436) in accordance 
with the instructions in de Havilland 
Technical News Sheet B55, dated August 1, 
1952, unless already incorporated. 

Note 3: Modification 2/436 was 
incorporated at manufacture on airplanes 
beginning with S/N 101. Other airplanes may 
have incorporated this modification in the 
rteld. 

(2) For airplanes having S/N 1 through 317, 
instaU a gusset plate on the rear face at each 
of the pi^-up brackets (Modirication 2/756) 
in accordance with the instructions in de 
Havilland Technical News Sheet B55. dated 
August 1.1952. unless already incorporated. 

Note 4: Modification 2/758 was 
incorporated at manufacture on airplanes 
beginning with S/N 318. Other airplanes may 
have incorporated this modification in Ihe 
field. 

Note 5: Modification 2/466->instaUat1on of 
tailplane front spar without lightening 
holes-^is referenced In de HaviUand SB 2/47, 
Revision C dated September 4,1992. 
Accomplishment of this AD incoiporates this 
modification. 

(d) Within the next 24 calendar months 
after the effective date of this AD or within 
24 calendar months after accomplishing l^e 
requirements of paragraph (c) of this AD. 
whichever occurs later, and (hereafter at 
intervals not to exceed 24 calendar months, 
visually inspect the front face of the 
horizontal stabilizer front center spar for 
cracks. If any cracks are found, prior to 
further flight, obtain a repair scheme from the 
manufacturer through the New York Aircraft 
Certification Office at the address specified 
in paragraph (f) of this AD, and accomplish 
the repair in accordance with the repair 
scheme obtained. 

(e) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where ihr 
requirements of this AD can be 
accompUshed. 

(f) An alternative method of compliance or 
adjustment of the compliance times that 
provides an equivalent level of safety may be 
approved by the Manager. New York Aircraft 
Certification Office. 181 South Franklin 
Avenue, room 202. Valley Stream, New York 
11581. The request shall be forwarded 
through an FAA Maintenance Inspector, who 
may add comments and then send it to the 
Manager. New York Aircraft CertiBcation 
Office. 

Nolo 8: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the New York Aircraft 
Certification Office. 

(g) The inspections and modlBcalions 
required by this AD shell be done in 
accordance with de Havilland Service 
Bulletin 2/47, Revision C dated September 4. 
1992: and de Havilland Technical News Sheet 
B55, dated August 1.1952. This incorporation 
by reference was approved by the Director of 
the Federal Register in accordance with S 
U5wC 5S2(a) and 1 CFR Part 51. Copies may 
be obtained from de Havilland. Inc., 
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Downtvicw« Ontaha Canada. M2K 1YS. 
Coptaa may be inspected at the FAA, Central 
Re^oa. OfTice of t^ Assistant Chief Counsel, 
room 1S6a. 601 E. 12th Street Kansas Qty. 
Missouri, or at the Office of the Federal 
Register. aOO North Capitol Street. NW.. suite 
700, Washington. DC 
(h) This amendment (39--6407) becomes 
effective on December IS. 1002. 

Issued in Kansas City. Missouri, on 
October 26.1902 
Barry D. Clamants. 

Manojiur, Smo/f Airplane Directoroto^ 

Aircraft CerUficotioa Service, 

[FR Doc. 92*27100 Filed 11-A^ 6:45 am| 

MJJMO OOOC SStO-IS-M 


14 CfR Part 39 

lOociiot No. 92*Nli-74-AI>; Axmndmmti 39* 
6411; AO 92*24-061 

Aimrorthlneos Dfrectlvos; Fokkoc 
Modoi F28 Mark 0100 SeriM Akplaoaa 

aocncy: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summaby: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Fokker Model F28 
Mark 0100 series airplanes, that requires 
replacement of the nylon bushings for 
the C-latches of the forward and rear 
service/emergency doors. This 
amendment is prompted by reports that, 
in extremely cold temperatures, the C- 
latches of the forward and rear service/ 
emergency doors may freeze In their 
bushings. The actions specified by this 
AD are intended to prevent the Cdatch 
bushings from being rendered 
lemporariiy inoperable, which could 
prevent an emergency evacuation 
through the forward and rear service/ 
emergency doors. 

dates: Effective December 14.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
14.1992. 

ADOBESSiS: The service information 
referenced in this AD may be obtained 
from Fokker Aircraft USA. Ina. 1190 
North Fairfax Street, Alexandria. 
Virginia 22314. This information may be 
examined at the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate. Rules Docket. 1601 
Und Avenue. SW.. Renton. Washington: 
or at the Office of the Federal Register. 
800 North Capitol Street. NW.. suite 700. 
Washington. DC. 

FOB FUBTNEB INFOBMATION CONTACT: 

Mark Quam. Aerospace Engineer. 
Standardization Branch. ANM-113. 

FAA. Transport Airplane Directorate. 


1601 Lind Avenue. SW.. Renton. 
Washington 90055-4056; telephone (200) 
227-2145; fax (206) 227-1320. 
SUPBLEMCIfTABY INFOBMATION; A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AO) that is 
applicable to certain Fokker Model F28 
Mark 0100 series airplanes was 
published in the Federal Register on 
)une 6. 1992 (57 FR 24200). That action 
pressed to require replacement of the 
nylon bushings for the C-latches of the 
forward and rear service/emergency 
doors. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commentcr supports the 
proposed rule. 

One operator requests that the 
proposed compliance time of 3 months 
be extended to 6 months. This operator 
contends that the modiBcation cannot 
be completed within the proposed 3- 
month timeframe without removing 
airplanes from service, due to the size of 
its fleet and the estimated downtime 
necessary to perform the modification 
(11.5 hours). The FAA concurs with the 
conunenter's request to extend the 
complionce time, but not to the 6-month 
timeframe suggested by the commenter. 
The FAA has determined that extending 
the compliance time by one additional 
month will not adversely affect safety, 
yet will allow operators sufTident time 
to perform the modification without the 
bunien of unscheduled removal of 
aircraft from service. Paragraph (a) of 
the final rule has been changed to 
specify a compliance time of 4 months. 

One operator requests that the 
proposal be revised to permit 
accomplishment of the modification 
without removal of the service/ 
emergency door, the service bulletin 
referenced in the proposal specifies 
removal of the door to accomplish the 
modification. This operator has received 
approval from Fokker to accomplish the 
modification without removing the door. 
The FAA cannot concur, since this 
operator has not submitted to the FAA 
substantiating data for accomplishing 
the modification without removing the 
service/emergency door. However, 
under the provisions of paragraph (b) of 
the final rule, the FAA may approve 
requests for alternative methods of 
compliance with the requirements of this 
rule, if sufficient justification Is 
presented to the FAA. 

This same operator further requests 
that the proposal be revised to permit 
use of alternative cleaner solvents such 


as denatured alcohol or Desoto 110, 
since the proposed cleaner specified in 
the referenced service bulletin, methyl 
ethylkotone, is a toxic chemical and 
poses a fire hazard because of its low 
flash point. The FAA cannot concur, 
since (his operator has not submitted to 
the FAA any data to substantiate (hat 
the use of alternative cleaner solvents 
would not adversely affect the seals, the 
new bushings, and other parts used in 
the modification. However, under the 
provisions of paragraph (b) of the final 
rule, the FAA may approve requests for 
altemalive methods of compliance, if 
sufficient data are presented to the FAA 
to justify such requests. 

One commenter requests that the 
proposal be revised to Include a 
provision that would ollow operators to 
make minor changes when 
accomplishing the requirements of the 
rule without prior approval from the 
FAA*8 Standardization Branch, under 
the alternative method of compliance 
provision, which the commenter views 
as overiy restrictive and increasingly 
burdensome. The commenter suggests 
that the manufacturer's Designated 
Engineering Representative (DER) or the 
operator's Principal Maintenance 
Inspector (PMl) he authorized to 
approve these minor changes. The FAA 
does not qypeur. While DER's are 
authorized to determine whether a 
design or repair method complies with a 
specific requirement, they are not 
authorized to make the discretionary 
determination as to what the applicable 
requirement is to correct the unsafe 
condition. Moreover, (he PMfs may not 
possess the necessary engineering 
expertise to evaluate these minor 
changes to ascertain whether they 
would significantly affect the 
airworthiness of the airplane. 
Furthermore, it is essential for the FAA. 
Standardization Branch, to be cognizant 
of all alternative methods of compliance 
approvals associated with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. The FAA has 
determine that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 

The FAA estimates that 31 airplanes 
of U.S. registry will be affected by this 
AD. that it will take approximately 23 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 |>cr work hour. 
Required parts will cost approximately 
$7,520 per airplai;e. Based on these 











Federal Register / Vol. 57, No, 217 / Monday, November 9. 1992 / Rules and Regulations 53257 


figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$272,335. or $8,785 per airplane. This 
total cost figure assumes that no 
operator has yet accomplished the 
requirements of this AO. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12812, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a **major 
rule** under Executive Older 12291: (2) is 
not a **8ignificant rule*^ under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 28.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 

List of Subjects in 14 CFR Pari 39 

Air transportation. Aircraft. A\iotion 
safety. Incorporation by reference. 

Safety 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations at follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C1 App. 1354(s). 1421 and 
1423; 49 U.S.C 106(g): and 14 CFR ll.ft9. 

$39.13 lAmerxled) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-24-06. Fokker Amendment 39-8411. 

Dodiet 92-NM-74-AD. 

Appiicabitity: Model F28 Mark 0100 series 
airplanes: serial numbers 11244 through 
11355. incluiivr. certificated in any category. 

Compliance: Required as indicated unless 
accomplished previously. To prevent the C 
latch bushings from being rendered 
temporarily inoperable, which could prevent 
the opening of the forw^ard and rear ser\‘ice/ 


emergency doors during an emergency 
evacuation, accomplish the following: 

(a) Within 4 months after the effective date 
of this AO. remove the existing C4a(ch 
mechanisms and bushings of the forward and 
rear service/emergency doors, and install 
new C'latch mechanisms and bushings. 
Modification Kit SBF1(X>-52-039A or SBFIOO- 
52-0398. in accordance with Fokker Service 
Bulletin S8Fl0a-52-039. dated September 17. 
1991. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Standardisation Branch. ANM-113. FA A 
Transport Airplane Directorate. Operators 
•hall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Standardisation 
Branch. AVM-n3, 

Nolo: Information concerning the existence 
of approved alternative methods of 
compliance with this AO. if any. may be 
obtained from the Standardization Branch. 
A\M-113. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requineroents of this AD can be 
accomplished. 

(d) llie removal and installation shall be 
done in accordance with Fokker Service 
Bulletin SBF108-52-039. dated September 17, 
1991. This incorporation by reference was 
approved by the Director of the Federal 
Regiiter in accordance with 5 U.S.C 652(a) 
and 1 CFR Part 51. Copies may be obtained 
from Fokker Aircraft USA, Inc.. 1199 North 
Fairfax Street. Alexandria. Virginia 22314. 
Copies may be inspected at the FAA. 
Transport Airplane Directorate, 1601 Lind 
Avenue. SW., Renton. Washington: or at the 
Office of the Federal Register. 600 North 
Capitol Street. NW., suite TOO. Washington. 
DC. 

(e) This amendment becomes effective on 
December 14.1992. 

Issued in Renton. Washington, on October 
27.1992. 

BUI R. Boxweli. 

Acting Slanofier, Transport Ajrptane 
Directorate, Aircraft CerUficotion Service. 

|L*R Doc. 92-27101 Filed 11-8-92; 8:45 am| 
MLUMO cooc seis-is-ei 


14 CFR Part 39 

(Docket No. 92-NM-103-AC>; Amendment 
39-8409; AO 92-24-84] 

Airworthlneas Directives; Boeing 
Model 737-300, -400, and -500 Series 
Airplanes 

agency: Federal Aviation 
Administration, DOT. 
action: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 737- 


300. -4(X). and -5(X) series airplanes, that 
requires modifleation of the engine 
thrust reverser control system. This 
amendment is prompted by an analysis 
by the manufacturer that indicates a 
potential exists for leakage across the 
piston seal In the thrust reverser 
actuator. The actions specified by this 
AD are intended to prevent 
uncommanded deployment of the thrust 
reverser. 

DATES: Effective December 14,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
14,1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA). 
Transport Airplane Directorate, Rules 
Docket 1601 Lind Avenue, SW^ Renton. 
Washington; or at the Office of the 
Federal Register. 800 North Capitol 
Street NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Stephen S. Bray. Acrospoce Engineer, 
Seattle Aircraft Certification Office, 
Propulsion Branch. ANM-140S, FAA. 
Transport Airplane Directorate. 1601 
Lind Avenue. SW.. Renton. Washington 
96055-4056; telephone (206) 227-2681; 
fax (206) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Boeing Model 737- 
300. -400, and -500 scries airplanes was 
published in the Federal Register on )uly 
2.1992 (57 FR 29450). That action 
proposed to require modification of the 
engine thrust reverser control system. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One coromenter supports the 
proposed rule. 

Boeing Commercial Airplane Croup 
notes that its analysis of the auto>8tow 
system did not indicate that "there is a 
high potential for leakage across the 
piston seal in the thrust reverser 
actuator." as stated in the Summary 
section of the preamble to the proposal. 
The commenter requests that the FAA 
revise this statement to reflect 
accurately the findings of the 
manufacturers analysis. The FAA 
concurs that the description of the 
unsafe condition could be stated more 
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accurately. The applicable statement in 
the Summary section has been revised 
to reflect that the manufacturer’s 
analysis indicates that **a potential 
exists for leakage across the piston seal 
in tlie thrust reverser actuator.’* This 
condition, although remote, could result 
in poor thrust reverser performance and 
possible uncommanded deployment of 
the thrust reverser. 

Several commenters request that the 
proposed compliance time of 6 months 
to modify the engine thrust reverser 
control system be extended to 12 
months, due to limited parts availability 
and problems of special scheduling of 
airplanes for accomplishment of the 
mcdification. The FAA concurs. The 
FAA has veruied the existence of 
problems concerning parts availability 
and fleet-wide maintenance base 
scheduling. The FAA has determined 
that extending the compliance time for 
modification of the thrust reverser to 12 
months will not adversely affect safety. 
The final rule has been revised 
accordingly. 

After careful review of the available 
data. Including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determine that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 1,174 Model 
737 series airplanes of the affected 
design In the worldwide fleet. The FAA 
estimates that 600 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 12 work hours 
per airplane to accomplish the required 
actions, and that the average labor rate 
is $55 per work hour. Required parts will 
be supplied by the manufacturer at no 
cost to operators. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$306,000. or $660 per airplane. This total 
cost figure assumes that no operator has 
yet accomplished the requirements of 
this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore. In accordance 
with Executive Order 12612, It Is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a ’’major 
rule” under Executive Order 12291; (2) is 


not a ’’significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
•’ADonesses,” 

list of Subjects In 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

AuthoHty: 49 U.S.C App. 1354(a). 1421 and 
1423; 49 U.S.C 100(g); and 14 CFR 1189. 

{39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

S(2<-24-04. Boeing: Amendment 39-6409. 

Docket 02-NM-103-AD. 

Applicability: Model 737-30a -40a and - 
500 series airplanes; as listed In Boeing Alert 
Service Bulletin 737-7aAl065, dated April 2. 
1992. certificated in any category. 

Compliance: Requir^ as i^icated. unless 
accomplished previously. 

To prevent uncommanded deployment of 
the thnist reverser, accomplish the following: 

(a) Within 12 months after the effective 
dale of this AD. modify the engine thrust 
reverser control system, in accordance with 
Ek)eing Alert Service Bulletin 737-76A1055, 
dated April 2,1992. 

(b) An alternative method of compliance or 
adjustment of the compliance tinoe. ^hich 
provides an acceptable level of safety, may 
be used when approved by the .Manager, 
Seattle Aircraft Certification Office (ACO). 
FAA. Transport Airplane Directorate. 
Operators shall submit their requests ihrou^ 
en FAA Principal Maintenanoe Inspector, 
who may concur or comment and then send It 
to the Manager. Seattle ACO. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any. may be obtained from the Seattle 
ACO, 

(c) Special night permits may bo issued in 
Bccordanoe with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 


raquiromenls of this AD can be 
accomplished. 

(d) The modification shall be done In 
accordance viriih Boeing Alert Service 
Bulletin 737-7aA1065. dated April 2.1992 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and I CFR Part 51. Copies may be obtained 
from Boeing Commercial Airplane Group, 
P.O, Box 3707, Seattle. Washington 98124- 
2207, Copies may be Inspected at the FAA, 
Transport Airplane Directorate, 1601 Und 
Avenue. SW.. Renton, Washington: or at the 
Office of the Federal Register. 800 North 
Capitol Street, NW., suite 70a Washington. 
DC. 

(e) This amendment becomes effective on 
December 14.1992. 

Issued in Renton, Washington, on October 
27.1992. 

BiU R. Boxwell. 

Acting Manager* Transport Airplane 
Directorate Aircraft Certification Service 
(FR Doc 02-27102 Piled 11-6-92; 8:45 am) 
Bituno cooe 4eio-i>^ 


14 CFR Part 39 

I Docket Na 92-NII-176-AD; Amendmefil 
39-6408; AO 92-24-03) 

AlrworthloMS Directive®; Boeing 
Model 767 Series Airplanes 

aqehcy: Federal Aviation 
Administration, DOT. 
action: Final rule; request for 
comments._ 

summary: This amendment euperaedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 767 
series airplanes equipped with Pratt and 
Whitney PW4000 series engines, that 
currently requires deactivation, 
modification of the thnist reverser 
control system to improve the 
safeguards against uncommanded 
deployment of a thrust reverser, and 
subsequent reactivation of the thrust 
reverser system. This amendment adds 
requirements for repetitive inspections, 
tests, adjustments, and functional 
checks of the thrust reverser system. 

This amendment is prompted by a 
number of possible discrepancies 
currently identified in the thrust reverser 
control system which, in certain 
scenarios, could contribute to an 
uncommanded deployment The actions 
specified in this AD are Intended to 
prevent uncommanded deployment of a 
thrust reverser during flight, which could 
result in the reduced controllability of 
the airplane. 

exate: Effective November 24.1992. 

The incorporation by reference of 
certain publications listed in the 
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rfiguljilioQf was approved previously by 
the Oircdor of the Federal Re^ster as of 
November a ll«n f56 FR SSOea October 
24.1991 I 

The inoorporalfon by reference of 
fleeing Service Bulletin ?67>7d-004a. 
Revision 1. dated September 17.1992, is 
approved by the Diwjctor of the Federal 
Register as of November 24.1992. 

CommenU for inclusion in the Rules 
Docket must be received on or before 
january a. 1993. 

ADoncsscS: Submit coenmenU'in 
triplicate to the Federal Aviation 
Adminitiratioa (FA A), Transporl 
Airplane Directorate. ANM-lOa, 
Attention: Rales Docket No. 92-NM- 
175-AD. 1601 lind Avenue. SW., 

Renton. Waah^on 9B0SS-4056. 

The service information referenced in 
this AO may be obtained from Boeixtg 
Commeixial Airplane Croup. P.O. Box 
3707, Seattle. Washington 9B124-2207. 
This informalioa may be examined at 
the FAA, Transport Airplane 
Directorate. 1601 Lind Avenue. SW., 
Hentofi. Washington; or at the Office of 
the Federal Register. 000 North Capitol 
Street. NW^ suite 700, Washington. IXI 
FOa rUPTHBU INFOnilATION contact: 
lanny Pkikslaif. Aerospace Engineer. 
Seattle Aircraft Certification Qflioe. 
I>optiisioo Branch. AN\(-14ClS. FAA 
rranspofl Airplane Oirectomte, 1801 
IJnd Avenue. SW.. Renton. Washington 
^*0O5S-4O50c telephone (206) 227-2684: 
fax (200) 227-1181. 

SUPPLEMCMTAIIV INFORMATION: On 
October It, 1902. the FAA issued AD 
91-22-oa Aaiendment 39-6089 (S6 ¥R 
S5086. October 24,1991). which is 
applicable lo certain Model 787 smes 
airplanea equipped with Pratt and 
Whitney PW4000 series engines, to 
require deactivation, modincation. and 
subsequent reacUvation of the thrust 
reverser system, lo improve the 
suff^uanlj against uncommanded thrust 
reverser deployments. That action was 
prompted by potential exmtaminatioo of 
the hydraulic directional control valve 
(DCyL The actions required by that AD 
are intended lo prevent contamination 
of the DCV. wbi^ could result in 
uncommanded deployment of a thrust 
reverser during flight, and subfiequently. 
reduced controHability of the air^ane. 

Since issuance of that AD. several 
operators have reporlod cases of 
illumination of the thrust revener 
isolation valve light and the appearance 
of left/right isolation valve messafms on 
the engine indication and crew alerting 
system (EICAS). In some cases, no 
cause for the loidications %vas found. 

One operator reported a case of 
repetitive fOumination of the tsolation 
valve light during flight. Replacement of 


relays, switches, and other thrust 
reverser s>*8tein components did not 
correct the condition. The operator 
performed a detailed check of the thrust 
reverser system wiring, and found 
abrasion on the wiring for the auto 
restow proximity switch located on the 
nght side of the left epgine. 

In light of these tncidenls, the FAA 
has determined thal repetitive 
inspections and tests of the thrust 
reveu-ser control and indication system, 
and repetitive inspections of certain 
engine wiring, are necessary to ensure 
the continued operational safety of 
these airplanes. 

The FAA has reviewed and approved 
Boeing Service Bulletin 787-78-0048, 
Revision 1. dated September 17,1992 
This service bollelin describes 
procedures for repetitive inspections, 
tests. Adjustmeota, and functional 
ciiecks of the iKrusi reverser control and 
indication system, and of aelec:ted 
engine wiring. A specific check of the 
directional control valve “hot short*' 
protection is included. 

Since an unsafe condition has been 
identifted that is Hkely to exist or 
develop on other airplanes of this same 
type design, this AD supersedes AD 91- 
22-09 to add requirements for repetitive 
inspections, tests, adiustnicntsw and 
functional checks of the thrust reverser 
control and indication system and of 
selected er^ne wiring. This final rule 
cites Revision 1 of the Boeing service 
bulletin, described previously, as an 
appropriate source for service ‘ 
information. 

This AD also requires that whenever 
routine maintenance action is performed 
that could disturb any portion of the 
thrust reverser cxmtr^ system, the 
functional test or tests relative to the 
system must be performed In 
accordance with the Boeing 787 
Maintenance Manual. After such tests 
are accomplished, the repetitive 
inspections, tesla, adjustments and 
functional checks of the thrust reverser 
system must continue. 

.Additionally, operators are required 
to submit a reixm to the FAA of the 
results of their initial inspeettons. tests, 
adiustments. and functional checks of 
the thrust reverser sy stem. 

Operators should note that the 
compliance times for the initial and 
repetitive actions required by this AD 
differ from those recommended in the 
relative Boeing aervioe buhetin. In 
developing the complianoe timet for this 
AD action, the FAA determined that the 
hazard presented by en uncommeoded 
deployment of a thnist reverser during 
fli^t will be reduced by the added 
inspi^ction. test adjustmenL and 
functional check requirements of this 


AD. The compliance lime of 3.000 flight 
hours, which is required for the initial 
and repetitive inspections, tests. 
adjustmeDts. and functional checks of 
the thrust reverser control and 
indication system and of selected engine 
wiri^ and l•500 flight hours, which is 
required for the initial and repetitive 
checks of the grounding wire for the 
thrust reverser DCV; were determined to 
be appropriate, in consideration of the 
average utilization rate of the affected 
operators and the practical aspects of an 
orderly inspection of the Qeet during 
regular maintenonoe periods. 

This is considered to be interim action 
until final action is identified, at which 
time the FAA may consider further 
rulemaking. 

Since a situation exists that requires 
the immediate adoption of this 
rcgulatioQ. it is found dial notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 

Comments Invhed 

Although this action is in the form of a 
final rule thal involves requireixients 
affecting flight safety and. thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
Invited on this rule. Interested persons 
are invited lo comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the Roles 
Docket number and be submitted in 
triplicate to the address specified under 
the caption ^adorcsscs ** All 
cammunications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended In light of the comments 
received. Factual information that 
supports the commentcr's ideas and 
suggestions is extremely helpful in 
evaluatiag the effectiveness of the AO 
action and determining whether 
additional ruiemaking action would be 
needed. 

Comments are specificany invited on 
the overall regulatory, economic, 
environmenUd and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments submitted 
will be available, both t>efore and after 
the closing date for comments, in the 
Rules Docket for examination by 
interested perscMis. A report that 
sum manses each FAA-public contact 
concerned with the substance of this AD 
will be Bled in the Rules Docket 
Commenlers wishing the FAA to 
acknowledge receipt of their comments 
submitted in response lo this notice 
must submit a sdf-adciressed. stamped 
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postcard on which tha following 
statement is made: **Comment8 to 
Docket Number 92-NM-175~AD.” The 
postcard will be date stamped and 
returned to the commenter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government Therefore, in accordance 
with Executive Order 12812. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It Is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26,1979), If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and plac^ in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption **adoresses.'* 

List of Subjects in 14 CFR Pari 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39— AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.SC. App 1354(a). 1421 and 
1423; 49 U S.C. 106(g): and 14 CFR 11.89. 

$39.13 (AmendedI 

2. Section 39.13 is amended by 
removing amendment 39-6009 (56 FR 
55066, October 24.1991). and by adding 
a new airworthiness directive (AD), 
amendment 39-6408. to read as follows: 

92-24-63. Boeing; Amendment 39-6406. 

Docket 92-NM-175-AD. Supersedes AD 
91-22-09. Amendment 39-6069. 


Applicability: Model 767 series airplanes 
equipped with Prstt and Whitney PW4000 
series engines, certificated In any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

Note: Paragraph (a) of this AD restates the 
requirements of AD 91-18-51. paragraphs (a) 
and (b). Paragraph (b) of this AD restates the 
requirements of AD 91-22-09. paragraph (b). 
As allowed by the phrase, ^unless 
accomplished previously,** If the requirements 
of AO 91-16-51 and 91-22-00 have been 
accomplished previously, paragraphs |a) and 
(b| of this AO do not require those 
deactivations and modifications to be 
repeated. 

To prevent in-flight thrust reverser 
deployment and subsequent reduced 
controllability of the airplane, accomplish the 
following: 

(a) Within 7 days after August 23.1991 fthe 
effective date of AO 91-18-51), accomplish 
the following: 

(1) Deactivate both left and right thrust 
reverters. In accordance with Section 76-31-1 
of Boeing Document D63arnx)2. "Boeing 767 
Dispatch Deviation Guide,*' Revision 9, dated 
May 1.1991. 

(2) Add the following to the Limitations 
Section of the PAA^approved Airplane Flight 
Manual (AFM). This may be accomplished by 
placing a copy of this AD in the AFM. 

"Reduce by five percent the available 
sccelerate-stop distance resulting from the 
Airplane Flight Manual takeoff performance 
analysis when the runway is wet or 
contaminated.** 

(b) Within 60 days after November 8.1991 
(the effective date of AD 91-22-00, 
Amendment 39-6069). modify the thrust 
reverser system in accordance with Boeuig 
Service Bulletin 767-76-0051, dated October 
9.1991. Once this modification la 
accomplished, the thrust reverser system 
must be re^activated. and the AFM limitation 
required by paragraph (a)(2) of this AD may 
be removed. 

(c) Accomplish the actions speaficd in 
paragraphs (c)(1) and (cH2) of this AD in 
accordance with Boeing Smice Bulletin 767- 
76-0046. Revision 1. dated September 17, 

1992. and in accordance with the schedule 
specified. 

(1) Prior to the accumulation of 3.000 flight 
hours since manufacture, or within 30 days 
after the effective date of this AD. whichever 
occurs Uter. perform all Inspections, tests, 
adiuitments, end functional checks of the 
thnist reverser control and indication system, 
and engine wiring specified in the service 
bulletin. 

(i) Repeat these actions at intervals not to 
exceed 3.000 flight hours. 

(li) Whenever maintenance action is taken 
that could disturb any portion of the thrust 
reverser control system, the functions! test or 
tests relative to the system must be 
performed in accordsnee with the Boeing 767 
Maintenance Manual. After this teatts) Is 
accomplished, the repetitive inspections, 
tests, adjustments and functional tests 
required by paragraph (cHlUi) of this AD 
must continue. 

Note: The Boeing 767 Maintenance Manual 
should include Revision 78-646. Chapter 76, 
dated September 2,1992. 


(2) Prior to the srcumulalion of 1.500 flight 
hours since manufacture, or within 30 days 
after the effective date of this AD. whichever 
occurs later, perform a check of the grounding 
wire for the thrust reverser directional 
control valve (DCV) in accordance with 
Section in. paragraph B., of the service 
bulletin. Thereafter, repeal this check at the 
times specified in paragraph (c)t2)(i) and 

[emm 

(i) At Inlen'als not to exceed 1,500 flight 
hours; and 

|ii) Whenever maintenance action is taken 
that could disturb the DCV grounding circuit. 

(d) If any of the inspections, tests, 
adiostments and/or functional checks 
required by paragraph (c) of this AD cannot 
be successfully performed as specified in the 
service bulletin, prior to further flight, 
deactivate the associated thrust reverser in 
accordance with Section 76-31-1 of Boeing 
Document 0630X002, "Boeing 767 Dispatch 
Deviotion Guide,** Revision 9. dated May 1, 
1991. The thrust reverser must remain 
deactivated until ail inspections, tests. 
sdjustmenU and functional testa required by 
paragraph (c) of this AO are successfully 
completed. 

(e) Within 45 days after accomplishing the 
initial inspections, tests, adjustments, and 
functional tests required by paragraph (c) of 
this AO. submit a report of the results, both 
positive and negative, to the Manager, Seattle 
Aircraft Certification Office (AGO). ANM- 
1008, FAA, Transport Airplane Directorate, 
1601 Und Avenue, SW., Renton. Washington 
98055-4056. or fax (206) 227-1181. Information 
collection requirements contained in this 
regulation have been approved by the Office 
of Management and Budi^t (OMB) under the 
provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et $eq.) and have been 
assigned OMB Control Number 2120-00S6. 

(f) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Seattle 
AGO, FAA, Transport Airplane Directorate. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Seattle AGO. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any. may be 
obtained from the Manager, Seattle AGO. 

(g) Special flight permits may be issued In 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(h) The inspections, tests, adjustments, and 
functional checks shall be done in 
accordance with Boeing Service Bulletin 767- 
76-6046, Revision 1, dated September 17. 

1902. This incorporation by r^erence was 
approved by the Director of the Federal 
Register in accordance vrith 5 U.&C S52(a) 
and 1 CFR part 51. The incorporation by 
reference of Boeing Service Bulletin 767-78- 
0051. dated October 9.1901; and Boeing 
Document D630T002, '^Boeing 767 Dispatch 
Deviation Guide." Revision 9. dated May 1. 
1991; was approved previously by the 
Director of the Fede^ Register as of 
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November Si mi f se FR SSOee. October H. 
1* *191). Copies may bt obtaiDi»d from Boeifi|e 
ComxnercMil Airplane Croup. P.Ol Box 3707, 
Seattle. Wathins^on 98124-2207, Copies maf 
be intpe^ed »1 file FAA. Transport Airplane 
Ulrectomte. 1601 Und A\*emie. SW., Renton. 
Wa«btfi](loii: or at the Office of the Fedend 
HofialK. iOO North Capttcd Street NW^ ivile 
TOO. Waahb^on. DC 
(i) Thia aniendawait becomes effective oo 
November M. 1992. 

lammd in Rentoo, Waahtnglon. on Ociobrf 
37,1992. 

laoma V. Oewmy. 

Acting Mojtogcf, Ttamport Asrpian^ 
()in*ctortde. Aircraft Crriifioatioa Semce. 
(Ml Doc. lO-SnoSI Filed 11-6-92: 9:4S am) 
wtimo oooc aem-«a4i 


SECURmCS AND EXCHANGE 
COMMISSION 

17 CFR Part 249 
I Release Via 34-319981 
RPittJS^A£S4 

Bfotor-OeMef Begislratlon and 
ReportinQ 

AOCNCV: Sectniticf and Exchan^ 
Ckimmleelon. 

Acnoflt: Adoption of form amcodmenta. 

summary: The Commission is adopting 
clarifying amcodiiienta to Fomi BO, the 
application form for broker-dealer 
r^etralkm tinder the Secunties 
Exchange Act of 1934. The ptirpoee of 
the amendments U to provide a unifona 
definition of the term ''proceeding,^ as 
used In the disciplinary background 
provisions, rxkI to simplify processing of 
the Form, Hie Commission also is 
adopting an amendment to Scbedale 1 of 
Form X-17A-a (the FCXIUS report) to 
require register^ brokeMiealm to 
disclose their affiliations. If any, with 
US. banks. 

EFFECTIVE DATE: Ttic amendments to 
Form BO become effective on November 
16 1992; the amendments to Schedule 1 
of Fonn X-17A-6 become effectiso on 
December 9.1992. 

FOR FURTHER INFORMATIOH COHTACT: 
Robert LD. Colby, Chief Counsel or 
Belinda Blaine. Branch Chief (202) 504- 
2418, Office of Chief Counsel Division 
of Market Regulation. Securities and 
Exchange Commission. 450 Fifth Street 
NW., Washington, DC 20S49. 

1. InlroductMiti 

In )uly 1992, the Commission adopted 
(imcndmenls to Form BO, the uniform 
application form for broker-dealer 
re^stration under the Securities 
Exchange Acl of 1934 ('^Exchange Act"), 
which were designed to simplify and 


consolidate the disctosure requirements 
of the Form.* At the same lime, the 
Commission proposed for comment 
several additional amendments to Form 
BD.* The purpose of the proposed 
amendments was to clarify certain items 
in the Form by making technical 
modifications and by adding a uniform 
definition of the term "proceeding^ as 
used in Item 7, the disciplinary 
background provision of the Form, la the 
Proposing Release, the Commission 
stated that the uniform definition of 
"proceeding" was intended to eliminate 
any existing confusion in the broker- 
dealer community as to the extent of 
disclosure required under Item 7. 

Although no comments were 
submitted hi connection with the 
proposed mmendnientif. the membersliip 
of the North American Secunties 
Admmlstratnri Association, bic. 
("NASAA") voted to adopted the 
amendments at their annual meeting in 
September 1992.* Therefore, for the 
reasons discussed in the Proposing 
Release, the Commisston is adopting the 
amendments lo Form BO as proposed. 
The Comroisaion also is adopting a 
previously proposed revision to 
Schedule 1 of Form X-17A-6 (the 
FOCUS report), filed by registered 
broker-dealers %vith the Commisston 
pursuant to Rule 17a-5 under the 
Exchange Act.* 

U. Form BO 

A. Descrrptwn of ATnendmeirfs 

Item 7(G) of Form BO requires 
applicants for broker-dealer registration 
to disclose whether they or their control 
affiliatefl are "now the subiect of any 
proceeding that could result in a Ves* 
answer" to the quiEstions posed in parts 
A through F. Parts A throogh F of Item 7 
request infonnatioo about any criminal 
civil or administrative action taken 
against the applicant or its control 
afOliatem. The Comraissioo historically 
has interpreted the term "proceeding" In 
Hem 7(C) to include only administrative 
proceedings, civil litigation initialed by 
regulatory agencies, and final cntninal 


* Secuntiu ExchanM Act R«U«m .So. 34-309» 

(brty Z7.1SS2). S7 in< Mom t'RcItMUw 

Thv doHfivd cvrlalo nyof U nf 

rrquirvncnfti. updvlvd tbv diuijAmmry hist ory 
provta*ofii ot fbe Form to roRocI Iht 1880 
smondmentt to Ohi fHoro) focvrltteo lowi. rnnl 
RAmmcd thr «€Op« of owovrvhtp dtodoooro 
rmiuired by the ecbedoloo to the Fotbl 

* Soeurmet Eschetoc Act Rdeete fCo. XI950 Quly 
r. 1W3). 57 FR 3«M8 rFropoeii^ ReleoM*). 

* NASAA U Che orfafiiietkm ol Che fifty etue 
eecuriUti egenciee. 

* 17 CKR 240.17e-S The ConmiMiofi did not 
receive «ny coounenli oo the propoevd emeodmonti 
to Schedoie L 


actions.^ In contrast. NASAA hat 
interpreted "proceeding" lo also indudr 
pending criminal charges and priv*ate 
civil rttigation.* 

In an effort to reconcile these differing 
mterpretations. the Commission. 
NASAA, and the National Association 
of Securities Dealers. Inc. pNASO") 
have developed a joint derinition of the 
term "proceeding," Under this definition, 
which has been added to the 
instructions to Item 7, the term 
"proceeding includes formal 
administrative and civil actions initiated 
by telf-regtilaloiy organizations 
("SRO"), governmental agencies, and 
foreign fmandal regulatory authoritias 
(as defined In Form BD). felony criminal 
indictments and informations, and 
misdemeanor informations involving the 
securities-related matters listed in Hem 
7(A)(1) of the Form.'* This interpretation 
of "proceeding." however, does not 
require broker-dealers to disclose 
investigations, civil liUgatlon not 
initiated by an SRO. governmental 
agency, or foreign Cnandal rcgulatofy 
authority, or criminal arrests and 
charges effected in the absence of a 
fonoud ciimiaai indictment or 
infonnatioo. 

The Commission believes that this 
ameodmeiil to Hem 7 is ooosistent with 
the purpose of Form BO—lo provide a 
unifona application form that can be 
used by br^er-deaJers lo register with 
the states, the Commisskm. and the 
NASD. Accordingly, the foiot defuiitkMi 
replaces KASAA's interpretation of 
"proceeding." as expressed in Its 1969 
resolution, and (he Cominission'a 
interpretation, as discussed in its earlier 
releases.* 

In addition to the afnendments to the 
instructions to Hem 7, several technical 
revisions have been rasde to Form BIX 
First the general instructions to the 
Form have been amended to state 
explicitly that broker-dealers may only 
use the current version of Porci BO 
when fliifig an applftcation pursuant to 
Rule 15bl-l 117 CFR 240.l5bt-11 or an 
ame ndment pursuant to Rule 15b3-l (17 
CFR 240.15b3-l] under the Exchange 


* Sccurttica KKtMmngr Act RalMM Not, 2471 
(Febniary A 1S70), 41 FR 7C89. simJ 22418 (SepUrnber 
2 A 18 B 5 ). 80 FR 4 iaS 7 . 

* NASAA Rftfclulton fSeptsmbor 14.1088). 

* liMD TfANf 1 misdcTOMnofs lovolvina; (() 
InvetU&enU or mm icvtsUMnl rvUlod bvaioMi; lU) 
friud. fjilw MUlMsotmlM, or ooUtiooK (Ui) wroisiful 
Ukint of proptfly. and (Iv) bribery. Io(S^* 
cottolatfeilins. or oxtortkin 

A fonnol choisv that la aqulvalant to an 
iAcilctmvot or Infonnatioa bat that It deiijpiaied 
diffaranily undar iiata law alto it oooiidared a 
“proceading" for purpotof of liara 7. 

* Sea notea S 8 A wpm. 
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Act* * Second. Schedule A has been 
amended to add a question asking 
whether the applicant has any indirect 
owners to report on Schedule B. This 
will allow applicants to avoid having to 
file Schedule B only to indicate that ihey 
have no indirect owners. Finally, for 
regulatory purposes, an **ofncia) use 
ordy*^ column has been added to the 
Form,*® 

B, Filing Instructions and Effective Date 

The amendments to Form BD adopted 
today and in Release ^4-30058 become 
effective on November 16.1992, Thus, all 
applicants filing for broker-dealer 
registration on or after that date must 
flic on the new revised Form BD. 

In addition, broker-dealers that 
currently arc registered with the 
Commission should review their Form 
BD filings to determine whether they 
contain ail of the information required 
by amended Item 7 (disciplinary 
background information).'’ To the 
extent that the revisions to Form BD 
result in a new affirmative answer to a 
question in Item 7. on or promptly after 
November 18.1992. registered broker- 
dealers will be requir^ to Rle an 
amendment to their Form BD.** Broker- 
dealers that can answer “no** to all of 
the new questions in amended Item 7 
will not be required to file an amended 
Form BD at that time. Moreover, 
registered broker-dealers will not be 
required to make any filing on 
November 16.1992. as a result of the 
other amendments to the Form, such as 
the amendments to Item 10 and the 
schedules.** All registrants, however, 
will be required to use the new revised 
Form and schedules the next time they 
need to update their ownership or other 
information pursuant to Rule 15b3-l. 


* l«.« th« moti rcci*fil Form udoptrd by tho 
C^ommUtion. The ConuniMlon will not •oorpl 
upphcrtlMsnt or ■mrndnncntj filed on «fi obooSrte 
Form. 

** In Addition, a frw tcchnicnl oorrocliont hove 
been made to the Form. For example, a '*date eUtua 
acquired cohimn** hae been added to Schedule B. 
similar to the column already Included In Schedule 
A. 

* * For a deacnption ol ihe amendments to Item 7. 
see Release 34-3095S. 

** The amendment should include pane t (the 
execution panel, page 3 or 4 (amended to show the 
new affirmative answers to quesUons to Item 7). 
and Schedule ORP (providing detailed Information 
with respect to the affirmative answers to quastiona 
In Item 7). 

Broker-dealers that previoualy have reported an 
affirmative answer to a quetlkm In Item 7 do not 
need to refile In Novemb^ unleta they have new 
information to report 

••See Release 34^3a9&a 


Pursuant to section 4(c) of the 
Administrative Procedure Act.*^ 
publication of the amendments to Form 
BD may not be made less than thirty 
days before their effective date, absent 
good cause. As noted above, the 
amendments to Form BD adopted in 
Release 34-30958 become effective on 
November 16.1992. In order to 
coordinate the effective dote of those 
amendments with the amendments 
adopted today, and to allow the 
Commission and the NASD to publish 
the new revised Form in its entirety, the 
amendments to Form BD shall become 
effective on November 16.1992, based 
on the Commission’s finding of good 
cause. 

III. Schedule I of the FOCDS Report 

Rule 17a-8 under the Exchange Act 
generally requires all registered broker- 
dealers to File monthly and quarterly 
reports with the Commission on Form 
X-17A-5 (also known as the “FOCUS’* 
report).** To supplement either Part U or 
IIA of the FOCUS report, registrants 
also are required to Ble Schedule I at the 
end of each calendar year. The purpose 
of this schedule is to obtain information 
about the economic and Financial 
characteristics of the registrant. 

Item 19 of Schedule I to the FOCUS 
report currently requests information 
about the registrant's affiliation with 
any foreign broker-dealer or bank. In 
addition to information about foreign 
bank axillations. the Commission 
believes that it would be useful for 
regulatory purposes to obtain 
information atout broker-dealer 
affiliations with U.S. banks. The 
Commission therefore is adopting an 
amendment to Schedule 1 to require 
broker-dealers to disclose whether they 
are an afFiliate or subsidiary of a U.S. 
bank, and if so. to give the name of that 
afFiliate or parent company, and the 
type of institution. The “Specific 
Instructions** to Schedule 1 also have 
been amended to refer to the deFinition 
of ••bank * in Section 3(a)(6) of the 
Exchange Act.** 


••SU.se SSI el Mq. 

•• 17 CFR 24017a^ Fonn X-17A«S appeara at 17 
CFR 249417. 

•• IS 7Scta)(Al. Uixier ihia faction, the term 
' hank** it derioed ee: (a) A banking inatlhition 
oTgaiuxed onaer the lawt ol the United Slatee; (b) e 
member bank of Ihe Federal Reaerve Syatcra: (c) 
any other banking Inalttullon doing bufineM under 
the tawa of any etait or the United Stalea. a 
tubetantial portion of which conaiati of recetvlni 
depoaita or exercialng fiduciary powcri similar to 
thoaa permitted to national banka under the 
authority of the Cooiptroller of the Currency, and 


IV. Effects on Competition and 
Regulatory Flexibility Act 
Considerations 

Section 23(a)(2) of the Exchange 
Act * ’ requires the Commission, in 
adopting rules under the Exchange Act. 
to consider the anticompetitive effects of 
such rules, if any. and to balance any 
anticompetitive impact against the 
regulatory beneFils gained in terras of 
furthering the purposes of the Exchange 
Act. The Commission believes that the 
amendments to Form BD and Schedule I 
of the FOCUS report will not result in 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Exchange Act. On 
the contrary, the amendments to Form 
BD will mitigate some of the burdens 
currently associated with broker-dealer 
registration. 

In addition, ihe Commission has 
prepared a Final Regulatory Flexibility 
Analysis (“FRFA"). pursuant to the 
requirements of the Regulatory 
Flexibility Ad.** regarding the revisions 
to Form BD and Schedule I of the 
FOCUS report. A copy of the FRFA may 
be obtained from Belinda Blaine. Branch 
Chief. Office of Chief Counsel, Division 
of Market Regulation. Securities and 
Exchange Commission. 450 Fifth Street. 
NW., Washington, DC 20549; at (202) 
504-24ia 

List of Subjects in 17 CFR Part 249 

Brokers. Reporting and recordkeeping 
requirements. Securities. 

Statutory Basis and Text of 
Amendments 

In accordance with the foregoing, title 
17, chapter II of the Code of Federal 
Regulations is amended as follows: 

PART 249—FORMS, SECURITIES 
EXCHANGE ACT Of 1934 

1. The authority citation for part 249 
continues to read as follows: 

Authority: 15 US.C. TSa, et seq., unless 
otherwise noted. 

2. By revising Form BD (5 249.501) to 
read as follows: 

Note: Form BD does not and this revision 
will not appear in the Code of Federal 
Regulations. 

•ILUNO COOf iOtO-ai-44 

wh>di is lupcrvited and exaimntd by state or 
ffdenil authority having auparvulon over banka: 
and (d) a recalver, oonaervator. or other liquidating 
agent tA any institution or firm Included In tbe 
above paragraphe. 

»MSUS,C 7ew(aK2t. 

••5USC.e03 
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CMS Ikater: 523$-0012 
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4iv»rA9« burden 
hour# per form .3,00 
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UC U90 
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IKSTMJCTIOHS fOtt fOm BO 

1. upditirv •• By Im#. th« applicant ut updatt tKa forai BO Information by autaitlttng aeicnanerti i^anavar th« Infonaation on file 
becomes inaccurate or ifwoapletc for any reason. Coaptete all a mended poQes In full and. except for SchacKilt C. circle IKe 
nuiber of the iteai being changed. 

2. Ctfitact fj^loyee •• the individual Hated on page 1 as the contact employee as^st be authorized to receive all compliance 
information. coiTfma>lcatior« and mailings and be rcsponaible for diasaminatlng It within the applicant's organization. 

5. format 

• Attach Execution Page (Page uith original manual aignaturea to the Initiol form BO filing and each am entbmn t to the 
form. AamfHtenta to Schedules C, 0 and MP also iusi be accompanied by an Execution Page (Page t). Schedules A A B are 
amended by filing Schedule C. 

• type all information. 

• Give the name of the broker'dealer and date on each page. 

• Use only the current version of form BO and Its Schedules or a reprodkction of them. 

4. Oefinitiorm 

• Applicant •• The broker-dealer applying on or am en ding this form. 

• Control •• The pouer. directly or indirectly, to direct the management or policies of a company, yhether through oiamrshtp 

of aecuritits. by contract, or otherwiao. Ar^ person that (i) is a director, general partner or officer exercising 
executive responsibility (or having similar status or fiAKtions); (ii) directly or indirectly has the right to vote 25t or 
more of a class of a voting security or has the pouer to sell or direct the sale of 2SX or more of a class of voting 

securities; or (ill) In the case of o partnership, has the right to receive upon dissolution, or has contributed. 25X or 

more of the capital, is presuaed to control that company. (This definition is used solely for the purpose of form 80.) 

• Jurisdiction -• Any non-federal government or regulstory body In the United States. Puerto Bico or Canada. 

• Parson •• An individual, partnership, corporation or other organization. 

• Self-regulatory organization •• Any national securities or coamodities exchange or registered securities sssociation, or 
registered clearing agency. 

5. Schedules A. i and C •• file Schedules A and 8 only with Initial applications for registration. Usa Schtdula C to update 
Schedules A and B. 

6. Schedule 0 •• Schedule D provides additional space for explaining ■^yes* answers to form 60 Items (except for Item 7). but not 
for continuing Schedules A. B or C. to corHinue Schedules A. 6 or C, use copies of the Schedule being continued. 

7. Schedule D6P •• All Information relatir^ to an event reportable under Item 7 must be provided on Schedule ORP. Applicant may 
subalt a partially complatad Schedule ORP (as specified in the Schedule) only It the applicant or control affiliate for whom 
the Schedule is being filed has sUbmittad a fully-conplettd Schedule ORP fin connection with ar>other form BO filing) or a ORP 
Page (in conrmetion with a form U-4 filing) relating to the occurrence of the same event to the Central Registration Oepoaftory 
(CRO) system of the RASO. In such cases this fully*completed Schedule ORP or DRP Page must be attached to the applicant's 
Schedule ORP. 

8. Schedule E -- Schedule E amenepnents reporting changes in Branch Offices may be submitted without an execution page. 

9. Government Securities Activities 

A. Section t5C of the Securities Exchange Act cf 1954 requires sole government securities broker-dealers to register with the 
SEC. To do so. use form BD and answer *'yes** to Item 12 if conducting only a goverrmant securities business. 

6. Broker-dealers registered or applicants applying for registration under Section 15(b) or 15B of the Exchange Act chat 

conduct (or intend to co€iduct) a government securities business in addition to other broker-dealer activities (If any) aust 
file e notice on form BO by answering *yes** to Item tlA. 

C. Broker-dealers registered under Section 15(b) or 1SB of the Exchange Act that cease to conduct a goverrsaent securities 
business muot file notice i^en ceasing their activities in government securities. To do to. file an amendae n t to form BO 
and answer •yes" to Item T3B. • 

TO. federal Information law and Be^iuircments •• The Exchange Act. Sect Iona 15. 15C. 17(e) and 25(a). authorize the SEC to collect 
the Information on this form from applicants for registration as a broker or dealer (end persons associated with applicants). 
The Information It used for regulatory purposes, including deciding whether to grant registration. The SEC maintains files of 
the information on this form and makes it publicly available. Only the Social Security iKmber information. iRiich aids In 
identifying the applicant, is voluntary. 
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FORM BO 

p»9e1 


Applicani; 

sec Fti* No.: 

CRD No.: 

DATE 

Offical 





Use 


8 


hAM/OOTYT 

Only 


Unllorm Applfcatk>n for Broker-Dealer Registration 


WARNING: Failure lo keep ihN form ourreni and lo file accurate suppiemenlaiy irSormadon on a timely beM« or ine laiure to keep accurate books 
and records or otheneise lo comply wsh the provisions ol law appiyir^ lo the conduct of business as a broker-dealer would vioiare the Federal 
sec^tbes laws arxf the laws ol the MlsrActioris and may resuil in disciplinary, ad r ni n i st raiive. injunctive or crkninal ac^ 

ifiTENnOHAL MSSSTATEMENTS OR OMiSSiONS OF FACTS MA Y CONSmUTE CRIMINAL VIOLATIONS, 


D Application O Amendment 


I, Exact name, principal business a<5dress. mailing address, if difterenl. and lelepbooe number of appUcani: 
A Futt name ol applicant (H sole proprietor, state last, first and mid<«e name); 


B IRS Empl. kSeni. No.: 


C. Name under which broker-dealer business primarily 1$ conducted, if different Ust on Schedule 0 any other name by 
which the firm cortducts business 


If this fMing makes a name change on behalf of the applcant. enter the previous name and speedy whether the name 
charige is ol the applicant nanre (1 A) or business name (tC): 


□ (1A) □ (IC) 


E Firm main address: (Do Not Use A P.O Box) 



(Number and street) 

(Cily) (State) 

(Zip Code • AI Nine Digits) 

F 

Mailing address, if different:^ 



G. 

Busirtess Telephone Number. 




(Area Code) (Telephor\e Number) 



H 

Contact Employee: 




(Name and Title) 

(Area Code) 

(Tefephooe No.) 

EXECUTION 


For the purpose ol complyino wvth the laws ol the Staie<s) designiied in litm 2 rolatmo to either the olfar or sale of stcunbes or commocktws the 
un^sgoed and appke^ hereby ^rtify that the appkeam is in compkance wuh appiicabio state surety bonding requkemenu end irrevocaWy ap- 
p^ the edmi^traw ol each ol those Statets) or such opter person desionaled by law. and the successors^ such cdfice. attorney lor the m>- 
pheant ei said Stalefs). up^ whom may be served any noboe. process, or pieadmg in any acbon or proceeding agamst the appbeam vising out of 
or in connectKMi with-ihe Oder or sale of securities or commodities, or out of the viotabon or aMeged vioiaiion oJ ihe laws ol those Stalefs). and the 

^ proceeding egamst the appbeant may be commenced m any coud ol competent jurisSction and 
v^e wifhei said Sta^s) by sennee of process upon said appomtee with the same effea as H appit^t were a resident in said Staiets) vd 
had tawfuly been served viriih process in said Stateft) 

The applicant consents that sen^ of any ova action brought by or note# of any proceediog before the Securities and Exchange Commission or 
^ connaction with tha appfcint's brokv-deaier activities, or ol any appscation for a protective decree bled by the 

10 Iho ^Pfccnrs conM ooptoy.. « 

sworn, deposes and says that he^she has executed this form on behatf of. and with the authority of. said ap- 
ryresent M the mformaboo and statements contained herein, mefuding exhdits attached hereto, and 
hwpwkh, ai of *if^ are made a part hereof, current and complele The undersigned and applicant further represent that lo 
the extent any information previously submded is not amended such information is currenPy accurate and complete. 


Date 
By;- 


Name ol Appkcaot 


Signature and Title 
Subscribed arxf sworn before me this_ 


Prini Name 


. day of. 


by. 


My Commission expires. 


. Courtly ol . 


yea/ 

. State ol. 


Notary Puhtn: 


Th/s page must always ba complatea in full wUh original, manual sfgnefure and nofadiation To amend, circh Hams baing amended 
AtfU notary stamp or seal whera applicabia. 
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r o ■ N 

? 


■ 0 


Applicant: 


CBO NO.: 

OATt 0 

NN/OO/YT 



2 Indicate \n the bouM bcloy fch Jurltdlction in lAich the appllcuwt it registered or wishes to register as 

• broker dealer. If any registration, iicenae. or B«a<>ership listed Is of a restricted nature, esplain fully on 

Schedule 0. ^ , 

Securities and Eachange CoNsIssioo 


SHO: AU □ SS£ □ CBOt □ CSl Q USE Q SASO Q HYSE □ PHI* □ »»8E Q OthW CSpKlfy)- 


AlO akO azQ a»D caQ «□ aO oe □ ocD eeQ caQ niQ »□ 

•iQ «"□ '*□ «□ ‘^*D * □ "*□ «□ «□ 

mQ «□ wvO !«□ «»□ IK □ »□ ohQ «□ oaQ mQ 

i «□ »□ □ “*□ "O “'D *"□ *'□ 

T 
I 

0 

N 


use 

Only 


3. indteate <tote .nd place applicant obtained Iti Icpal atatua (l.a.. place of incorporation. id*er« partnership 
aorcewnt Mas tiled, or Mhere applicant entity was torsied): 


Date of formation 
corkmationQ 


(IM/DD/YY) 

PARTVfkSMtPQ 


Place of formation 


of: 


soiE peoPOiCToesHipn otaceQ 


Applicants fiscal year ends 


lMK/00) 


Schedule A and. if applicable. Schedule S awst be coapleted as part of all Initial applicatic 
these Schedules must be provided on Schc<kile C. 


to 


A. If applicant it a sole proprietor, state full residence address and Social Security mmtoer. 
Social Security ho:^___ , 


(ihmber and atroat> 


(City) 


(State). (Zip Code • All Mine Digits) 


5. Is afsplicant at the tie* of Ihit filing succeeding to the business of a currently registered broker- 
dealer? (Do not report previoua successiona already reported on form 10)... 


Yet No 

□ 


If •*ycs.* answer the questions bclou and describe the details of the succession on Sche<k>le D. 

A. Date of Succession: _ 

B. Bane of Predecesaor; _____ 

Its Eapl. Ident. No.: firmCtO No. (if any): SZC file Ihmkicr: 


6. Does any person not named in Item 1 of Schedules A. B. or C. directly or indirectly: 

A. Control the ■mnagement or policies of applicant throu^ agreement or otherwise? See instruct ions 

for Del ini tivi of Cootrol* (If yes. state on Schedule D the eiact name of each person and describe q 
the basis for the person's control.).....^ 

B. Wholly or partially finance the business of applicant in any namer other than by: (1) a public 
offering of securities made pursuant to the Securities Act of Y933; (2) credit extended in the 
ordinary course of business by suppliers, banks and others; or a satisfactory si^dination 
agreement, at defined In Buie 15c3-1 uider the Securities Eachange Act of 193A (17 CfB 2A0.15c3-1)? 

(If •yes,'* state on Schedule 0 the exact name of each parson and describe the agreement or pi 

arrangement through which such financing is made available. Including the amount thereof.). I—» 


NO 

□ 


No 

□ 


Answer all Itomi. Cmq^lete nTnrtrrf pages in full, circle Ttw l rri item and file with eaecution page (page 1) 





















































Federal Register / VoL 57, No. 217 / Monday, November 9,1992 / Rules and Regulations 


53267 


rote 

Page S 


■ 0 


Appilcamt 


CKO No.t 


C>ATf 


W>t/PO/YY 


7. Saclgreund Inforwitlon 

U«# Dtp for providing detoilt to "yof" to tht queotlons <n 7 

Dofinitlont: 

• Control offilUtt • A person noMd In ttew KA.« 6. or In either Schedules A. B or C as control persons or any 
other Indivldiol or organlxation that directly or Indirectly controls. Is uider coienon control with, or Is 
controlled by the applicant. Including any current eaployee ejicept one perforeiog only clerical, adainistrailve. 
support or slallar functions, or id^o. regardless of title, perfona no executive duties or have no senior policy 
•aklng authority* 

• Investaent or Investsttnt*related - Pertaining to securities, coanodttlei. banking. Insurance, or real estate 
(Including, but not Halted to. acting a« or being associated yith a broker-dealer. Micipat securities dealer, 
governaent securities broker or dealer. Investacnt company. Invesiiaent adviser, futures sponsor, bank, or savings 
and loan association). 

• Involved • Doing an act or aiding, abetting, counseling, coananding. inducing, conspiring yIth or failing 
reasonably to stpervise another In doing an act. 

• foreign financial regulatory authority • Includes (1) a foreign securities authority; (2) other goverrwcntal body 
or foreign equivalent of a self-re^tatory organization ippowcred by e foreign govermaent to adalnlster or enforce 
its lays relating to the regulation of Inveswnt or Investaont-related activities; and (3) a iMabership 
organisation, a function of which It to regulate the participation of Its Mbers In the activities listed above. 


Proceeding • A forMi adainistretive or civil action Initiatad by a governaentai agency, self-regulatory 
organisation or foreign financial regulatory authority, a felony crialnal Irvjictaent or Infonwtlon (or equivalent 
foraat charge), or e altd ea eanor crialnat Inforaatlon (or equivalent foraat charge). Does ^ Include other civil 
litigation. Inveetlgatlone. or arrests or siailer charges effected In the absence of a foraat crialnat Indictaent 
Of Inforaatlon (or aquivaleot foraat charge). 


Official 

use 

Only 


A. In the past ten years has the applicant or a control affiliate been convicted of or pleaded guilty or nolo 
contendere ("no contest*) In a doaestic or foreign court to: 

(1) a felony or alideaeanor involving: 

o investaent or an Investatnt*related business 
o freud. false stateaeott. or oalssions 
0 yrongful taking of property, or 

o bribery, forgery, counterfeiting or extortion?. 


(2) any other felony?. 


Mas onf doaestic or foreign court: 

(1) In the pest tan years, enjoined the applicant or a control affiliate in connection with vry 


(2) ever foirt that the applicant or a control affiliate was Involved In a violation of 

Investaent related statutes or regulations?.......... 

C. ifaa the U.S. Securities and Exchange Ccaaltsion or the Cosaodity futures Trading Coasisslon ever: 


(2) found the applicant or a control affiliate to have been Involved in a violation of Its 

regulations or statutes?..... 

(3) found the applicant or a control affiliate to have been a cause of an Investaent-related 

business having Its authorisation to do business dented, suspended, revoked, or restricted?. 

(4) entered an order denying, suspending or revoking the applicant*! or a control affiliate*! 

rcgistretlon or otherwise disciplined It by restricting Its activities?. 

(5) laposed a civil aoney penalty on the applicant or a control affiliate, or ordered the applicant 


D. Saa any other federal regulatory agency, any state regulatory agency, or foreign financial regulatory 
authority: 


(T) ever found the applicant or a control affiliate to have aade a false stateaent or oatttion or 
been dishonest, unfair, or unethical?... 

(2> ever fot^id the applicant or a control affiliate to have been liwolved In a violation of 


»e* 

No 

□ 

□ 

tes 

No 


□ 

Tea 

NO 


□ 

Yes 

No 

□ 

□ 

Yes 

Mo 

’□ 

□ 

vm 

No 

'□ 

□ 

fM 

Ho 

□ 

□ 

Yes 

NO 

□ 

□ 

Te* 

HO 

□ 

□ 

Tet 

Ho 

□ 

□ 

Tct 

He 


□ □ 


«na«r .11 itcH. Complete menied page* in foU, cJrcl. iwiud it«M aid fiU aitk csecution page Ipape 1>. 
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f O t N 
4 


■ D 


App((cant; 


CtO No.: 


DATE 

NM/OO/TT 


Official 

Om 

Or>iy 


(5) evar found the applicant or a conrrot affiliate to have been a cauae of an inveet«ent*related 
bu&ineea having ita authorixatioo to do businesa denied, auspended, revoked, or restricted’>. 

(4) in the past ten years^ entered an order against the applicant or a control affiftate in 

connection Mtth an investment*related activity^... 

(5) ever denied, suspended, or revoked the applicant's or a control affiliate's registration or 

license, prevented it from associating with an investment-related business, or otherwise 
disciplined it by restricting its activities^..... 

(6> ever revoked or suspended the applicant's or a control affiliate's license as an attorney or 

accoiintant?............. 

E. Mas any self*regulatory organixation or coaiaodities exchange ever: 

(1> found the applicant or a control affiliate to have made a false statement or omission'’. 

12) found Che appl leant or a control affiliate to have been involved In a violation of its rules 

(other than a violation designated as a "minor rule violation" i^vjer a plan approved by the U.S. 
Securities end Exchange Commissi on)? ......... 

(3) fo^ the epplleant or a control affiliate to have been the cause of an investment-related 

business having its authorixation to do business denied, suspended, revoked, or restricted’. 

(4) disciplined the applicant or a control affiliate by expelling or suspending it from meab e rship, 

by barring or susp^ing its association with other members, or by otherwise restricting its 
activities?. 




applicant or a control affiliate related to investiaents or fraud other than as reported in Items 7.A., 
B.. or 0.? . 


C. Is the applicant or a control affiliate now the sdbject of any proceeding that could result in a 
"yes" answer to parts A'f of this item’...... 

H. Nas a bonding coopany denied, paid out on, or revoked a bond for the applicant?...... 

I. Does the applicant have any unsatisfied judgments or liens against It?.. 

J. Nat the applicant or a control affiliate of the applicant ever been a securities firm or a control 

affiliate of a securities firm that has been declared bankrupt, had a trustee appointed under the 
Securities Investor Protection Act, or had a direct payment procedure begun’.. 

6. Does applicant: 

A. Nave any arrangement uith any other person, firm or organixation under which: 

(T) Any of the accouits or records of applicant are kept or maintained by such person, firm, or 

organixation?.... 

(2) The fwnds or securities of applicant or of any of its customers are held or maintained by such 
other person, firm or organixation (other than a bank or satisfactory control location as defined 
in paragraph (c) of Rule 1Sc3-3 under the Securities Exchange Act of 1934, 17 CfR 240.1Sc3*3)..... 

B. Have any arrangements with any other broker or dealer under iRiich applicant refers or introduces 

customers to such other broker or dealer?... 


fes 

No 

□ 

□ 

res 

No 

□ 

□ 

res 

NO 

□ 

□ 

res 

No 

’□ 

□ 

res 

NO 

□ 

□ 

res 

NO 

□ 

□ 

res 

No 

'□ 

□ 

ret 

No 

□ 

□ 

ret 

NO 

’□ 

□ 

res 

NO 

□ 

□ 

res 

NO 

'□ 

□ 

Yes 

No 


□ 

ret 

NO 

□ 

□ 

Tes 

No 

□ 

□ 

res 

No 

□ 

□ 

Yes 

NO 

□ 

□ 


If the answer to any subsection of Item 8 is "yes," furnish full details on Schedule D as to each such 
arrangement, including the full r>ame and principal business address of the other person, firm, or 
organization, and a sunaary of each such arrangement. Clearly label the subsection of Item 8 to i^ich 
the details of each arrangement are provided. 


9. 


Directly or indirectly, does applicant control, is applicant controlled by, or is applicant under cocvBon 
control with any partnership, corporation, or other organixation engaged in the securities or investment 
advisory business?.*.... 


Tes No 
□ □ 


If the answer to Item 9 is "yes," state full name and principal business address of such partnership, 
corporation, or other organization and describe the nature of control on Schedule 0. If any of the control 
affiliates art registered through the CRO system, indicate the firm CRD to aid in tdentifIcation. See 

instructions for Definition of Control. 


Answer all Items. Complete amended pages in full, circle amended items and file with execution page (page 1). 
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Appi icant: 


CtO No.: 

DATE 

Official 





Use 




MM/OO/ty 

Only 


10. Check typef of business en 9 a 9 «<^ in (or to be engeged In. if not yet oc(lve) by appUeent. Oo not check eny 

category that accounts for (or is ejipected to account for) less than U of arvKial revenue from the tecuritlet or 


investamnt a^Uory business. 

A. exchange nent)er engaged in exchange coamlssfon business other than floor activities....D 

1. exchange mefnber engaged in floor activities............D 

C. Broker or dealer makirtg Inter dealer markets in corporate securities over'the* counter...D 

0. Broker or dealer retailing corporate equity securities over-the*cocaiter.CD 

t. Broker or dealer selling corporate debt securities......CD 

f. Undervriter or sellir^ group participant (corporate securities other than imjtual furvf^).D ^ 

C. fhitual fund underwriter or sponsor... ...CD 

H. Mutual fund retailer. CD 

I. 1. U.S. government securities dealer.....Q CSO 

2. U.S. goverrment securities broker.....CD 

J. Municipal securities dealer. CD ^^0 

K. Mia>icipal securities broker...□ MSB 

1. Broker or dealer selling variable life insurance or annuities............D 

M. Solicitor of time deposits In a financial institution......D 

M. Beal estate syndicator.....CD 

0. Broker or dealer selling oil and gas Interests..... Q 

r. Put and call broker or dealer or option writer.D 


0. Broker or dealer selling securities of only one Issuer or associated issuers (other than sutual firKH)CD 


B. Broker or dealer selling securities of nonprofit organixatiorv (e.g. churches, hospitaks). 

S. Investment advisory services........ 

f. 1. Broker or dealer selling tax shelters or limited partnerships In prluuM^ distributions. 

2. Broker or dealer selling tax shelters or limited partnerships in the secondary i^rket.. 

U. Ncn-exchange member arranging for transactions In listed securities by exchange mem b er............... 

V. Trading securities for own accoieit... 

W. Brivatt placements of securities. 

*. Broker or dealer selling Interests In mortgages or other receivables. 

T, Other (give detsils on Schedule 0). 

11. A, Does applicant effect transactions In coewodity futures, commodities or coaiaodity options as a broker 

for others or dealer for Us own account?... 

B, Ooas applicant engage In any other non-securities business? (If describe each other business 

briefly on Schedule 0.). 


12. I» (fjplying for or continuing tn exUting rogi.trotion tololv m • govemwnt Mcurltioo broker 

or dtoler purMtanl to Section 15C of the Securltle* (xchwtge *et of 19542. 


□ 

□ «« 

□ 1*P 

□ MS 

□ MU 

□ 1»A 

□ MA 

□ Ml 

□ OTM 

TeS Mo 


□ □ 


Tes Mo 
□ □ 


Ve« No 


□ □ 


Anmer ail ttem. Co^rtc mtn ka poget in full, circle oended item and file Mllti occution page (page 1.) 
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1 0 t P to 
rate 6 

" 

Appi leant* 


CtO Oe.s 

OAff 

m/vony 

Official 

ute 

Only 




11. notice ol Coxornunt tecuritiex Acciviliet 

A. It epplicenc regittered tor regittering) at a broAer*0taier under Sect«on 15(0) ol tOe Secur4tie« ^ 

exchange Act o# 1954 and alto acting or intending to act at a government sectiritiet broker or dealer'' pi pi 
in addition to other broktr*deeler activltlae?.........^ 

(Do'not antacr *^ytt** 11 applicant aneuered ‘Vet* to Ouettion 12.) 

•• It applic^t coating itt activitlet at a government tecuritlee broker or dea(er>... q q 

(Oo not anawer **yet** unlett previoutly eneuered *ret* to Ouettion llA.) 




I, ^ 


|.. * 




AniiPtr mil itcM. Co^ete ■wnded pmgmm In full« circle mrrdmtS fttai and flla nidi execution pe^e (page 1.) 
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ScftetMtr A Cf 
t 0 « M » U 

otrixt ON»Ar» 

ktti -V* «N^ 

Ottfr-.. 


t »• I 




^ - 

. infmvri 



OfMSItl’ 
- i:»t 


: 




‘ I I* . 





^' ' 1 4 

’ ► f- 


.‘-i 


■ I 0 c ■ ^ 


, • •«.! ij ‘U .1 


-^ • imi 

« It « i. l« t >4 I^Jilj 


O -f ,« 


-1. 




^ ^ • .. i 4 ^-, H*. iy . ^ 

e - T * t- I rTv**» tn- ijL-; .If ^ r. -xi-^txrw^fi 

' C^> N r 

r^- 1»‘^ M ‘ p 

kc-Aii^'r"’ r!’’''•■■•■■'«*" •-^-a- Hi; .•.»•. 


l\^ ^ JlU ptno^^l Pf<in«/9 ti^ IroM M-' IH IIMCU!' 

In «» C»«« «r <^it /i • IIW wf r«(f^ lt<a«lf«r, 


Xf* 00 ^f ‘r^lfAcf otP^t^x M tt.^ ffqmTc^ :c i>t rec>ort<4 on >», 


tei Ho 

*D □ 


*. 


t«^H!t th* •nf.f.ii- coliM! &y inT«f.in0 bo«r<i,^tOTrnt ntl#»j ttatm m ^frn«r. trMt««, mIc 


*** *'•* ««»«f»J In IN* imtructlen* t« 

**^! !?^* !?? **L!r“r.*Ll’'**^*®‘* ***** loi* «»•< «w*5r tkU <*H«nU«Dn mitt 

tntctitivt offiem .rd ntl 25* g«»*r«l p,n«r.. Mxi iru.t<», i»uld b« "ewr^ 

4. o**»<»h.p e«j« .r*: M -• Ijw rtjo 5X « - I0> but tm th«, 25X 0 • MX bur l*« th«, nx 

A • 5% but leit tban 10X c - 25X but loftt thon SOX E • 75X or •oro 

rutl LEGAL 

(lnd(vfcAioli: iati Hama, first Umm. 

Niddt# ttM> » 

Dot* TitU 

or Status 
Acquirad 
mnt 

T4tlo 

or 

Status 

Ounar- 

sblp 

Coda 

C 0 

ol 

n 

fi 

OtO Mo. If None: 

$.S. Mo., IftS Tax 

Mo. or EiMployor 10. 
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Schedule • of 

F 0 t M 8 0 

Applicant: 


C8P No.i 

0AT€ 

Official 

Use 

Indirect Owners 




MN/oo/mr 

Only 


(Answer for For* 80 Itco 


U Um Schodtilt • ortly in appiicotions to providt inforootion on the of Iht oppiicant. Ut« 

Schodulo A In neo oppllcotlono to providt Inforootion on direct o*e>oft. filo oil fewndoenit on Sche^Aite C. 

Cooploto oocli col^an. ___ 

2, With respect to eocfi oyner listod on Schedule A, (except Individual owners), list below: 

(a) in the caee of an ovner that it*a corporation, each of Ita thareholdert that beneficially (na>a. haa the ri^ht 
to vote, or hai the power to sell or direct the tale of. 251 or acre of a data of a voting aecurity of that 
corporation; 

for purpoae of thia Schedule, a peraon beneficially own any aecwrltiea (i) ownA by hla/her child, atepchild. 
grandchild, parent, atepparent. gfarv%)arent. ipouae. alMing. eother-Inflow, father-In-law, aon-ln-law. 
doubter in*iaw. brother-In-law, or aiater-ln-law. aharing the aaae residence; or (ii) that he/ahe haa the 
right to acduire, within 60 days, through the exercise of any option, warrant or right to (urchaae the 
aecur i ty. 

<b) in the case of an o^ewir that la a partnership. fU Ita general partners and those lieited and epeciat partners 
that have the right to receive cpon dissolution, or have contributed. 251 or eore of the partnerahip*a capital; 
ora 

(€) In the case of an o«eier that is a truat. tha trust and each trustee. 

1. Continue up the chain of ownarship Hating all 251 owners at each level. Once a public reporting company (a eodpeay 
adbject to Sectim 12 or 15(d) of the Securities exchange Act of 103A) is reached, no ownership information further 
up the chain of ownership need be given. 

A. Co^lete the •Status" eoluen by entering status as partner, trustee, shareholder, etc, and if shareholder, claas of 
securities owned (if wore than one it iaaued). 

5. (a) In the "Control Person" cotuwi, enter "yes" If the person has "control" as defined in the instructions to thia 
form, ora ontor "no* if the peraon dots not have control. 

(b) In the -PA" column, enter "PH* if the owmr Is a public reporting coirnmny wOer Secdone 12 or 15(d> of the 
Securities exchange Act of 193A. 


6. Ownership codes are: C - 251 but less than 501 0 • 501 but less than 751 C • 751 or eore 


rULl LEGAL NAME 

(Ir^ividualst Last Mono, first Ma«^. 
hiddle Horn} 

Entity In Which 
Interest Is Owned 

Date Status 
Acquired 

NW/fT 

Status 

Owner* 

ship 

Code 

Lit 

ml 

n 

Pt 

CKO Mo. If None: 
S.S. Mo., tes Tax 
No. or Employer I 









































































































































































































Schedule C of 

f 0 I H 10 

Owrnflwnf to 
Sclkcdbln A A • 


Appe leant: 


CAD AO.: 

DATE 

Official 





Use 




mmm 

Only 


(Aflundaenf to answers for fore BO lt«s 3) 

y. This SchecAite C U used to aeend Schedules A and B of forsi BO. Befer to those tchedults for specific instructions 

for coepletino this SchetAile C. Coaplete each colum. file with a coepteted Eaecutfon Pape (Paoe 1). 

2. In the '•type of AaeS.” colcan. Indicate "A** (addition), *0* (deletion), or •€• (chanpe In tnfonsstion adout the Sean 

person). 


3. Chaiershlp Codes are: HA • less than SX • • 10X but less than 25K 0 - SOX but less than 75X 

A • 5t but less than 10X C • 25X but less than SOX I • 7SX or iiorc 


list below all changes to SchetAile A (direct owners and executive officers): 


ruil LEGAL NAME 

(Individuals: Last Nwae, first Name, 

Middle Name) 

Typt 

of 

Aid. 

Date Title 
or Statue 
Acquired 
NN/YY 

Title 

or 

Status 

Owner* 

ship 

Code 

Cont 

Pars 

rol 

on 

PA 

CAO No. If None: 
S.S. No., IAS Tea 

Mo. or Eaployer 10, 

























































• 

























































S. list below all changes to Schedule B (indirect owners): 



fULL lECAL NAME 

(IndividUelst Last Nana, first Nana, 

Middle Name) 

^yp» 

of 

And. 

Entity in Which 
Interest is Owned 

Date 

Status 

Acquired 

mnf 

Status 

Owner 

ship 

code 

Contn 

Persoi 

ol 

n 

Pt 

CAO NO. If Nonet 
t.S. No., IAS Tax 
Mo.or Eaployer 10. 
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SclMiduie 0 of 
F 0 ■ N • 0 
Coot imtt ion 
SHeef 


applicant: 


OtO BO.: 

oaie 

Official 




Use 




MM/OO/fT 

Only 


iMSTftUCTIOMS 

• UM t^i* Schodui* 0 to roport detoUt of onsiiors to Fom BO It«R» lt«n F ond the other ScheAtles. 

• File irith e completed £<ecution Pob* (Papp U* 

• Use this Schedule 0 only to report ntm information or\hanoes/if»lates to prevtously submitted detaiit. Oo not 
repeat previously adbaittcd information. 

• Proyide copp^Pte and concise information. 

Item of form 
(Section duifber 
and/or letter) 


answer 
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SciMauIr Olf> of 
f O « N 10 
I 


Applicant: 


CtO No.: 

0AT€ 

Official 





Use 





Only 


(Answ«r for $om BO 7) 


INSTtUCftOMS 


• This Schc^to WP Mist b« filod upon occurrerco of ®n event reportoOle ^ridcr |ten 7 of for* 80. 

• • «epor«to schechilc for eoch event or proceeding. An event or proceeding nev be reported for ■e>rc than one 
person or entity using one Schedule OtP. file with a completed CACcution Page (Page 1). 

• One event may result In more than one •‘yes** ansuer In Item 7; If so, use only one schedule to report all 
information relating to the single event. 

• Provide clear and concise ansuert for each item on this schedule. 

• It la not a requirement that docuaents be provided for each event or proceeding. Should they be provided, they 
ulll not be accepted ae disclosure In lieu of antvering the questions on this schedule. 


U A. The person(s) or entity(les) for whom this Schedule OftP is being filed Is (are): (check only one bos) 


n The Applicant 


□ 


One or aiore 
control affiliates 


□ 


Applicant and one 
or more control affiliates 


If this Schetljle OAP la being filed for a control affiliate, give the full name of the control affiliate belou 
for Indivickmls, Last name, first name. Middle name).. If the control afftliete is registered with the OW), 
provide the CtO fKanper, If not. Indicate "non-reg’ttwrtd** In the space for the C»0 Nv 0 i«)er. 

Control Affiliate Marne: __CPO Mo: _ 


Control Affiliate Name: 


CBO no: 


« Control Affiliate Mmae: 


CPO ho: 


Control Affiliate Hmae: 


CtO No: 


B. 


If the control affiliate Is registered through the CtO, has the control affiliate suteitted a OtP (with 
form o-A) or Schedule OtP to the CtO system for the event?.. 


Yes No 

□ □ 


If answer la no. then complete Items 2-9 below. If the answer la yes, no other Information on this schedule 
mjst be provided, but a copy of the OtP or Schedule OtP submission auat be attached. 


MOli: The completion of thie form does Qgj relieve the control affiliate of Its obligation to igsdace Its CtO 
records. 


2. This Schedule OtP relates to the following questions In Item 7, 



^cO)D 

n><*>Q 

«<*>□ 

7*<2)Q 


7D(5>G 

7f 

□ 

«<i)D 

n:<5)Q 

»<6)G 

7C 

□ 

7«<2)Q 

n)(i)D 

«<»>□ 

7n 

□ 

/C<1)Q 

70<2jQ 

7i<2)D 

71 

□ 

«:<?)□ 


«(J>0 

7J 

□ 


5. 

It this sche^le being filed to change or tpdate any Information regarding a previously reported event or 

Yes Me 


proceeding?.^ 





A. 

^ initiated thU event or proceeding? (Cnter name of firm, regulator, customer, etc.) 


. 



5. 

iPiat type of event or proceeding was this? (I.e., Civil, iUhilnistrailve, Criminal) 
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Scnadute Ot^ ol 

r O i « to 

Z 


AppI KOnC $ 


cto »o.: 

OATC ( 

IflUiet 








MN/OO/Vf 

On4^ 


0 On d4Ce ch« cv«nt or proceeding initietedT’ 



f Idieniify tne docket or ce%e fK#t»cr of the ev«f^ or proceeding anyi. 


t. yhat were the ellegetiono egeihot the eppticent end/or control effiliete? floclule eoountt ectuol or Alleged 

dontgn or cleim, the type of product involved, end the newe of the broker*deeler, if different fro* the current 
eppi leant.) 





g. A. iOiec U the current itatuA of the event or oroceedina? 

C. UhAt WAS the reiwlt^ (Include felony/olsdeeteenor, e deecription of the penalties, anou't of fine, payment or 
settleeient; term of the disposition, length of susperwion or restriction, etc.) 






• 

10. Tou my provide a brief sumary of this event or proceeding (Optional), (four infomation mst fit within the 
space provided.) 

• 



-%- - ---- 









* 
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lire* 

^ of ' 

t r tMa • ?c (v* 

• i ffr« 8il^^ • 


‘ ^ ferr r»r»t 

■ ! .■- 


I’rd.■■ .♦ — ^ t 

5. - -i 

m _ : 

c' f-- , 

-s.:fVrAlr- c_ 

_ C^w . |« frr^ r:‘ • ♦ •♦ 

■ « %. ' ‘ttui, 

f • •• 


^ p 


i • 


p<r- 




DO _ n^if.ff _ CHArns^ 

tUf fe .«>• t>H| 






OsoUUi 4 gnfy If .ro»i dmrolr^ IN<- ^1;- . fnr ihft 
01t*ro. 


a e 

Street 

p. 

♦trecf 


T, OSZ 
y_or A_ 

P.0, S&K Of JTprpprtete). Suite, floor 

S.O. Sox (tf eporupriste). 

Suite, floor 

6. I.D* or Code 


City« State,-2ip Code • 4 

City, ftste. Zip code • 4 



3. 


5. 


/ y 


Suomrisor * ieet, first, N(^l« hmm 

CAO budjef of Supervltor 

Effective dole (xey/dd/yr> 

n 

_ADO _^DflXrC _CKANGC 

Co^ete Iftn 4 only If you are rhsnging the oddrcBs for this 


(you eiusc cSeck one box) 

office. 



2. 


4. 


7. OSJ 


Street 

Street 


t_or 


P.O. Sox (if eppropriete). Suite, floor 

' P.O. Sox (if tppropfiste), 

Suite, floor 

8. 1.0. or Code 


city. State, Zip Code • 4 

City, State, Zip Code « 4 



3. 


5. 

6. 

/ * / 


Supervisor • Lott, first, Middle llsae 

CAO Niflbtr of Supervisor 

Effective date (aiq/d37yO 

U 

_ADO _OCICTE _CNAIIGE 

Co^lete ItflB 4 only if you ere chanaino the addrees for this 


(you met check orw box) 

office. 



2. 


4. 


/• OSJ 


Street 

Street 


T_ or 


A.o. Sox (if sppropriste). Suite, floor 

P.O. Sox (If appropriate). 

Suite, floor 

8. 1.0. or Codi 


City, State, Zip Code ♦ 4 

City, State, Zip Code ♦ 4 




3. 


Supervisor - Last, flrvc. Middle Niiit 


5. 


CSO Niiii3er of Sts>erviBor 


6 . 


Effective date (ep/dd/yr) 


muma coot SOYO-Of< 
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3. By Amending Form X-17A-5 
Schedule 1 (§ 249.617) by adding 
instruction 19a. b. and c to the SpeciHc 
Instructions, redesignating Questions 
19-22 as Questions 20-23. and adding 
Question 19 to read as follows: 

Note: The text of Form X-ITA'-S Schedule 1 
does not and this amendment will not appear 
in the Code of Federal RegtiUlions. 

Form X-17A-S. Schedule I 

• • * • • , 

Spedfic Instroctioof 

• • • • • 

J9a h Sr c —Report whether reapoodeni 
directly or indimtiy controb. it controlled 
by. or under common control with, a U.S^ 
bank, tf the answer Is **yet.** provide the 
name of the affiliated bank and/or bank 
bolding company, and describe the type of 
institution. The term ’‘bank** is defined in 
Section 3(aH6) of the Securities Exchange /Vet 
of 1934. 

• • • • • 

19. (a) Respondent directly or indirectly 
controls, is controlted by. or under common 
control with, a U.S. bank. 

(enter applicable code: 

1« Yes 2«No)- 

(ti) Name of parent or 

affiliate- 

(c) Type of institution— - 

• • • • • 

By the Commission. 

Dated: November 4.1992. 

Margaret H. McFartaad. 

Deputy Secretary. 

IVK Doc. 92-27233 Filed n-6>92; &45 am| 
aiLUNG cooc 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

23 CFR Part 650 
IFHWA Docket No. 92-25] 

RIN2125-AO01 

National Bridge InapecBon Standards 

AOtHCV: Federal Highway 
Administration (RIWA). DOT. 

ACnoM: Interim final rule with request 
for comments. 

summary: The FHWA is revising its 
regulation on the National Bri^e 
Inspection Standards (NBIS). Tne 
revision modifies the frequency of 
Inspection requirements set forth in 23 
CFR 650.305. Currently, States must 
inspect bridges at intervals not to 
exceed two years unless the FH^*A 
grants an exemption under S 650.30S(c) 
of the NBIS. The NBIS regulation 
permits an exemption from the two-year 
inspection frequency for certain types of 
groups of bridges where past inspection 


reports and favorable experience and 
analysis iustify the increased interval of 
inspection. A State proposing to inspect 
some bridges at intervals exceeding two 
years must submit a detailed proposal 
and supporting data to the FHWA for 
approval. In such cases, the Interval 
between Inspections would be 
determined on the basis of the State's 
proposal and supporting data. The 
current regulation, however, does not 
establish the maximum period that 
%vouid be permitted in these cases. 

This rulemaking amends { 650.30S{c) 
to specify four years as the maximum 
interval between inspections. The 
revision is in conformance %vith Center 
for Auto Safety v. FTfWA. in which the 
D.C. Court of Appeals ruled that the 
current regulation was not valid because 
it failed to "establish*^ any **maximum 
time period between inspections" as 
required by statute. 

DATES: This regulation is effective 
December 9.1^2. Comments must be 
submitted on or before january 6, 1993. 
addresses: Submit written, signed 
comments to FHWA Docket No. 92-25. 
Federal Highway Administration. Office 
of the Chief Counsel, room 423Z HCC- 
10.400 Seventh Street SW., Washington. 
DC 2059a All comments received will be 
available for examination at the above 
address between 8:30 a.m. and 3:30 p.m.. 
e.t.. Monday through Friday, except 
legal holidays. Those desiring 
notification of receipt of comments roust 
include a self-addressed, stamped 
postcard. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David H. Densmore. Bridge 
Management Branch. Bridge Division. 
Office of Engineering. (202) 366-4617; or 
Mb. Vivian PhiJbin. Office of Chief 
Counsel. (202) 386-0780. Federal 
Highway Administration. 400 Seventh 
Street SW.« Washington. DC 20590. 
Office hours are from 7:45 o.m. to 4:15 
p.m.. e.L, Monday through Friday, except 
legal holidays. 

aUPPLEMENTARY INFORMATKNC The 
NBIS for bridges on all public roads are 
set forth in 23 CFR part 65a subpaii C. 
Section 65a303 specifies inspection 
procedures and frequencies, minimum 
qualifications of personnel, and 
requirements for inventory, reporting, 
load posting and recordkeeping. The 
Standards reflect the FHWA's 
rulemaking of August 26. 1986 (53 FR 
32811). which incorporated several new 
provisions aimed at recognizing 
advances in training and bridge 
inspection techniques, intensifying 
bridge inspection efforts on certain 
bridges, improving recordkeeping, and 
providing for varying the frequency of 
inspection for certain types or groups of 


bridges. The 1988 final rule added 
i 650.30S(c) which provides that "the 
maximum inspection interval may be 
increased for certain types or groups of 
bridges where past inspection reports 
and favorable experience and analysis 
fusliftes the increased interval of 
inspection. If a State proposes to inspect 
some bridges at greater than the 
specified 2-year interval, the State shall 
submit a detailed proposal and 
supporting data to the Federal Highway 
Administration for approval." In 1984« 
the FHWA withdrew a proposal to 
increase the two-year interval between 
inspections (-19 FR 17039), 17040). The 
change In policy reflected in the 1968 
rulemaking was based on information 
and experience gained through 
additional review and analysis of 
National Bridge Inventory (NBl) data 
since 1968. the availability of more 
comprehensive data for off-system 
hnciges, and the fact that advances had 
been made in training and bridge 
inspection techniques. 

Although the 1988 rulemaking did not 
specify the maximum interval between 
inspections that would be permitted 
under i a50.305(c). the FHWA staled iU 
intended policy for administering the 
regulation in the preamble to the 
rulemaking. The preamble suggested a 
maximum of four years between 
inspections and stated that "|o|niy 
under very unique and special 
circumstances would periods longer 
than four years be considered by 
FHWA." (53 FR 32613). The policy is 
restated In a Technical Advisor>‘ 

T 5140JS1 • that was issued shortly after 
the rule was promulgated. Paragraph 
5(a) of Technical Advisory T 5140.21, 
which specifies the conditions that must 
be met when submitting requests to the 
FHWA for inspection intervals longer 
than two years, states that intervals 
should not exceifd four years. Since the 
1988 final rule, the FHWA has 
Interpreted § 650305(c) as not to allow 
inspection Intervals to exceed four 
years. All FHWA approvals of 
inspection intervals longer than two 
years have been within the four year 
maximum. 

In addition to permitting the two-year 
interval between inspections to be 
increased for certain types and groups 
of bridges, the 1968 final rule also added 
a new S 650.303(e)(2). which establishes 


• Re^kffm k> th^ f^Sottonat Brfdfre tnaptfcinm 
Siondofth (SBtSf. Trchnicai Advtiory T S140Z1. 
Ua. Department o( Trsaaportelioii. Federal 
HlSbwey AdmifUetmUan. Washington. DC. 
Sepiaokar lA IfiSS Avsilabla for lASpectloo and 
copyKig at peatertbed In 09 CFR part 7 appendix D 

A enpx la M the m* for RtWA Dochfrt Ho SS-2S 
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a maximum period for underwater 
inspection, not to exceed five years. 

fn its 1999 lawsuit, the Center for Auto 
Safety (CAS) challenged the inspection 
frequency provisions of 23 CFR 
650.303(e)(2) and d50.30S(c). alleging 
both regulations to be arbitrary, 
capricious, and not in accordance with 
the law. 

The district court rejected the CAS* 
arguments and upheld the FliWA's 
promulgation of 23 CFR 650.303(e)(2) and 
650.305(c). Center for Auto Safety v. 
mWA. No. 89-1941-OC (D. D.C |uly 27. 
1990). The district court found that the 
FltWA did not ignore the issue of safely 
by allowing a procedure for exemptions 
to the former two-year inspection 
requirement. Moreover, the court 
accepted the information contained in 
the 1988 final rule regarding the 
withdrawal of the 1964 rulemaking 
action on inspection frequencies. In so 
doing, the court rejected the CAS’ claim 
that the FHWA failed to provide a 
reasonable explanation for reversing an 
earlier determination regarding 
inspection freqencies. 

On February 19.1992. the U.S, Court 
of Appeals for the District of Columbia 
reversed that part of the district court 
decision upholding t 650.305(c). 
concluding that it could not ^ 
reconciled with 23 U.S.C. 151(b)(2) 
because It failed to '’establish” any 
"maximum time period between 
inspections.'* as required under 23 U.S.C. 
151|b)(2). Center for Auto Safety v. 
mWA. 956 F.2d 309 (D.C Cir. 1992). The 
court of appeals ruled that, although the 
Technical Advisory did establish a 
maximum time period between 
inspections, the maximum time period 
was not legally binding because the 
Technical Advisory was not adopted 
through notice and comment rulemaking. 
With respect to the maximum time 
period suggested in the regulatory 
preamble to the 1986 rulemaking, the 
court of appeals found that the language 
WHS too weak to establish the maximum 
time period required by statute. Finally, 
the court of appeals stated that, in Its 
effort to cure { 650.305(c). the FHWA 
needed to identify what materials 
constitute the administrative record and 
include any necessary evidentiary 
support within those materials. 

On April 16,1692. the United States 
district court ordered the case remanded 
to the FHWA for fuiiber proceedings 
consistent with the opinion of the court 
of appeals, it is the intent of this 
rulemaking to clarify and correct 
16S0.30S(c) to provide for a maximum 
interval between inspections. It is also 
the FHWA's intent to include in this 
rulemaking additional studies and data 


In support of the maximum inspection 
interval. 

Discussion of Comments to Docket 67- 

16 

Forty-six comments on inspection 
frequency were submitted to Docket No. 
87-10 in response to the FHWA’s April 
7.1967, notice of proposed rulemaking 
(52 FR 11092 at 11096). The FHWA’s 
rulemaking of August 28.1968 (53 FR 
32811 at 32613) provided a summary of 
the comments as follows: 

Of the forty-six commenters on this 
issue, thirly-three were in favor of 
providing for additional flexibility in 
inspection frequency for bridges and 
thirteen were not in favor of any change. 
'The majority of commenters in favor of 
the change had specific concerns or 
suggestions for implementing the 
change. Most agreed that State 
experience, age and condition of 
bridges, and type of frequency of traffic 
volume as suggested In the April 7,1987. 
NPRM. (52 FR 11092) should be 
considered along %viUi other 
considerations. 

Several commenters suggested that no 
bridge should be inspected less 
frequently than once every two years 
until It had at least one in-depth 
inspection. ’Three others suggested that 
only bridges that arc rated high with 
respect to their safety, serviceability, 
and condition be considered for less 
frequent inspections. Suggested 
minimum cc^ition ratings ranged from 
6 (satisfactory condition) to 8 (very good 
condition), on a scale of 0 to 9. and 
suggested minimum sufficiency ratings 
ranged from 40 to 50. (The sufficiency 
rating is a numeric value that is 
computed from NBI data and used to 
assess bridge sufficiency. A value of 100 
represents an entirely sufficient bridge.) 
Two comments were made that a two- 
year frequency should be kept for all 
bridges greater then fifteen or twenty 
years old, A number of commenters 
emphatically stated that all scour 
vulnorablo bridges (i.e.« bridges whose 
foundations are susceptible to 
undermining during Roods) should be 
inspected immediately after or during 
Ro^s. Others stated that bridges that 
do not have a well established record of 
reliability, (e.g.. load posted bridges and 
bridges with fatigue-prone pin 
connections, complex welded non- 
redundant or damaged members) should 
be inspected at least once every two 
years. Several agreed that longer 
periods between inspections are 
appropriate for concrete culverts and 
short span concrete Tee beam and slab 
bridges in good conditions but metal 
culvert bridges that depend upon shape 


for stability should be inspected more 
frequently. 

Thirteen commenters against the 
proposal were generally concerned that 
lengthening the time between 
inspections would have an adverse 
effect on bridge safety. A number of 
State Department of Transportation 
commenters believe that their 
maintenance and bridge management 
data needs will require them to continue 
to inspect all bridges at least every two 
years. Others have State taws which 
require inspection every one or two 
years. At least Rve commenters strongly 
emphasized that some bridges need to 
be inspected more often than once every 
two years. One conunenler emphasized 
that the current two-year maximum 
period between Inspections should be 
the maximum time between Inspections. 
Two commenters strongly suggested 
that bridge o%vner8 should be required to 
place much more emphasis and 
resources into bridge inspection 
programs. 

Discussion 

*016 August 28.1968. Rnal rule 
recognized the need for bridge 
inspections at intervals of less than two 
years in some cases. The issue was 
addressed in 9 6S0.305(b) which states: 
"Certain types of groups of bridges will 
require inspection at less than two-year 
intervals. The depth and frequency to 
which bridges are to be inspected will 
depend on such factors as age. traffic 
characteristics, state of maintenance, 
and known deficiencies. The evaluation 
of these factors will be the responsibility 
of the individual in charge of the 
inspection program.’* 

Suggestions and concerns of 
commenters on implementing a change 
that would permit lorvger inteiv'als than 
two years between inspections were 
considered and addressed to the extent 
practical in the FHWA Technical 
Advisory which implemented the 
August 28.1988. rulemaking. Paragraph 
5(a)(1) lists criteria identifying classes of 
bridges that should not be considered 
for routine inspection at intervals longer 
than two years. These criteria exclude 
bridges that are in poor condition, that 
have inventory ratings less than the 
State's legal load, that have spans 
exceeding tOO feet, that lack load path 
redundancy, that are very susceptible to 
vehicular damage, and that are 
uncommon or unusual designs, or that 
are designs where there Is little 
performance history. Paragraph 5(a)(2) 
recommends that bridges receive an in- 
depth inspection that reveals no major 
deficiencies before being considered for 
inspection intervals longer than two 
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considi^ration of a State*! detailed 
proposal and data in support of a longer 
inspection interval Paragraph 5 of the 
mWA’s Technira! Advisory T 5140.21 
provides guidance for identifying 
bridges that are candidates for 
inspection intervals longer than tw'o 
years, as well as the conditions that 
must be met before the FliWA will 
consider an exemption from the two- 
year inspection interval. 

To be considered for inspection 
intervals longer than two years, a bridge 
must first receive an in-depth inspection 
and this inspection must reveal no major 
deficiencies: that is, no conditions are 
present that would significantly affect 
the safety and durability of the bridge. 

In addition, regardless of exemptions 
under { 650.305(c). the special inspection 
requirements under S 650.30S(e) are 
applicable to all bridges. See FlfWA 
Technical Advisory T 5140.21. 
Paragraphs S(a)(2) and 5(a)(4). 
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In conjunction with !hr TSC bridge 
deterioration study, the FHWA 
concurrently developed a bridge needs 
model which uses the TSC deterioration 
prediction equations. Termed the Bridge 
Needs and Investment Process (BNIP) • 
this model uses NBl data to estimate 
current and projected bridge conditions 
and needs. It is intended to forecast 
general types of deficiencies, 
improvements, and costs that will be 


’ A National Bridse Denmorahon Model. 
Depaitmani of Truifportatioo. Tnusaponatkm 
Syetema Cantrr. Report No. SS-42>US-^ 
Cambfldst. MA.. September 19SS. Available for 
Inspection and copying aa preaertbed in 40 CFR part 
7 eppetkOx D. A copy !■ in the FHWA Docket No. 

se-zs. 

* Bridge Neede and Investment Process. Technical 
Documentation and User Guide. Version 20. VS. 
Department of Transportation. Federal tiighway 
Adminiatralioo. Office of Environment and 
Planning. Planning Analyiia Division. Htghway 
Performance Analysis Branch. Washington. O.C. 
Publication Number FHWA-PD-Pl-Olt, January 
1091. Available for Inspection and copying a 
prescribed in 40 CFR part 7 appendix D A copy ii in 
the nie for FHWA docket No. 02-25. 
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docket No. 02-25. 

• Allen. C.. McXeel. W. Drvelopmani of 
Performance and Deterioration Carves As a 
Rational Basis for a Structures Maintenance 
Management System. Virginia Transportation 
Research Council. Chariottrsviila. VA.. 
Proceedlnga—Sth Annual Intefnaliooal Bridge 
Conference. Pitiaburgh. PA. funa im. Available for 
uispectlon and copying as prescribed tn 49 CFR part 
7 appendix D. A copy is in the Sle for FHWA docket 
No. 02-25. 

• West. H., McClure. R.. Gannon. E.. Raid, K. 
Siveritng. B~. A Nonllnaar Detarioniiion Model for 
the Estimation of Bridge Design Life. Research 
Project Na 86-07. The Pennsylvania Tranaportalion 
tnatituie. Pennsylvania State University. University 
Park. PA.. September, i960. Ava ilabl e for inapection 
and copying as prescribed in 40 CFR part 7 
appendix D. A copy la in Ihe flic for FHWA docket 
No 02-25. 

** llsng. Y.. Sinha. The Development of 
Optimal Btraiegies for Maintenance. Rebabililation 
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h«ve bffen placed In the FIIWA docket 
filea. The FHWA*« conclusion based on 
these studies is that highway bridges of 
the type that would be considered for 
exemptions under f 650.30S(c|. if 
properly constnicted and presently 
showing no signs of significant 
dutcriomtion. will not deteriorate to an 
unsafe condition in a four-year period In 
the absence of some fna|or damaging 
evesot 

On the basis of the informalion 
available on bridge deterioratioa rales, 
the FlIWA concludes that pennitting up 
to a four-year interval between 
inspection under the exemption process 
outlined will not present a nsk to public 
safety. 

Rulemaking Analyses and Notices 
Executive Order 12291 (Federal 
Regulation) and DOT Regulatory' 

Policies sod Procedures 

FIn»VA has decided to amend the 
bridge regulation through this interim 
final rule without further prior notice 
and additional opportunity for comment 
because inspection frequency was the 
subfect of public comment in the earlier 
rulemaking. See 52 FR 11002 at 11096 
(notice of proposed rulemaking) and 53 
FR 32811 at 32813 (rinal rule). 

The FlfWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant regulation under regulatory 
polices and procedures of the 
Department of Transportation. It is 
anticipated that the economic impact of 
this rulemaking will be minimal. 
Therefore, a full regulatory evaluation is 
not required. 

Regulatory FlexJbillly Act 

In compliance with the Regulatory 
Flexibility Act (5U.S.C. 601-812). the 
agency has evaluated the effects of this 
rule on small entities. Tliis rule would 
affect Stale and local governmental 
entities responsible for bridge inspection 
activities. This rule provides such 
govemmenUil entities with flexibility to 
extend the period between bridge 
inspections subject to stringent 
conditions and FHW’A approval. The 
FHWA believes that Ihe increased 
inspection period permitted by this rule 
would be available for a very limited 
number of bridges nationwide, and that 
relatively few governmental entities will 
l>c affected. Based on the evaluation, the 


•oS R^pUceuMWl ol Htghwitty Bo4gci^ Kin«t Report 
Vot S; PvrformAnor Asuilym and OptkmiMUoa 
lUiport FinVA/INVIMRfMS/ll. foUil 
RFtMreli Proget exp«rtBM«i Siatloo. 

Purdur UnitraraUp, Waai Lalayalw, IN. Oclotar S. 
19N0. Available Coc tft ipaettoo and oopying at 
prvftcOM In VS CPU part 7 app«ndl« D A copy U la 
Iha ftlc for PI {WA 6odkmi No SZ-JS. 


FlfWA certifies that this rule would not 
have a signiBcant economic impact on a 
substantial number of small entities. 

Executive Order 12612 (Federalitun 
Assessment) 

This action has been analyzed in 
accordance with the principles and 
criteria contained In Executive Order 
12812, and ft has been determined that 
the tinsl rule does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment. 

Executive Order 12372 
(lnlergo\’emmenlal Re\iew) 

CataU>g of Federal and Domestic 
Assistance Program Number 20.206. 
Highway Planning and O^nstruction. 
The regulationi Implementing Executive 
Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities apply to 
this program. 

Paperwork Reduction Act 

This rule does not contain a collection 
of information requirement for purposes 
of the Paperwork Reduction Act of 1980. 
(44 U.$.C 3501 &t seq. ) 

National EoviroomenUl Policy Act 

The agency has analyzed this section 
for the purpose of the National 
Environmental Policy Act of 1969 (42 
tiS.C 4321 ef seq. ) and has determined 
that this action would not have any 
effect on the quality of the environment. 

Regulation Ideatiflcation Number 

A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Re^atory 
Information Services Center publishes 
the Unitied Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 

list of Subject In 23 CFR Pari 850 

Bridges. Highways and roads. Grant 
programs—transportation. Reporting 
and recordkeeping requirements. 

Utued on: November 2 1992 
T.O. Lariofi. 

Administrator 

In consideration of the foregoing, the 
FHWA amends 23 CFR part 85a subpari 
C as set forth below. 

PART 650—aRtOQES, STRUCTURES, 
AND HYDRAULICS 

L The authority dtation for 23 CFR 
pari 850 continues to read as follows: 

Authofkr 23 UAC 10B(a) snd (h). 144.15L 
351. and 319 23 CPR 132: 49 CFR 1.4a(b); EO. 


Itoaa. Ploodpliila Managimirnt. May 24.1977 
(42 in 269611; Department of TranaportMtioa 
Order 56502 ifotad April 23.1979 (44 FK 
2467SI: sec. 161 of Pub. L 97-424. 96 SUI. 

2097. 3115c Pub. L 97-134. 95 SiaL 1699; and 
33USX1 401-191 et seq^ SM et ssq 

Sut>part C—Highway Bridge 
Replacement and Rehablittation 
Program 

2. In I 8S0J105. paragrai^ (c) Is revised 
to read as follows: 

{ 650.30S fraqi(»aac}f of Inspections. 

• • • • • 

(c) The maximum inspection interval 
may be increased for certain types or 
groups of bridges where past inspection 
reports and favorable experience and 
analysis justify the increased interval of 
inspection. If a State proposes to inspect 
some bridges at greater than the 
specified two-year interval the Slate 
shall submit a detailed proposal and 
supporting data to the Federal Highway 
Adminislrator for approval The 
maximum time period between 
inspections shall not exceed four years. 
(FR Ooc 92-27084 Filed 11-8-92.845 am] 
BIUJNO OOOC 4S«S-tK« 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Part 101-38 

(FPMR Am e ndment 0-991 

Motor Vehicle Registration, 
Identification, and Exemptions 

AOaiicv: Federal Supply Service, GSA. 
ACTION: Final rule. 

tuiSMANv: lliis regulation adds the 
District of Columbia. St. Elizabeths 
Hospital, the Department of the Interior 
(DOI). U S. Park Poike. and the 
Department of Veterans Affairs. Office 
of the Inspector General as 
organizations that have been granted 
unlimited exemption fi-om the 
requirement to display Government 
identification and Government license 
plates and reflects reorganizations 
within the Department of Labor (OOL), 
Office of Lab^-Management Standards. 
The regulation also revises scheduled 
maintenance requirements, omits 
references to m<^el year 1975 and 
earlier motor vehicles and identifies 
Federslly-mandeted emission programs 
and State mechanical and emission 
inspection programs that Federal 
executive agencies must adhere to. 
These actions are required to clarify 
organizational changes witliin (he 
Department of Health and Human 
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Services (tins), 1)01. and DOU lo 
iJAiify scheJuied maintenance 
prf»^:rdures for Covemmenl-owned and - 
tcasf^d motor vehicles, and lo clarify 
rcqtiiremcnls for State mechanical and 
emission inspections. This regulation 
will rlartfy which Federal agencies have 
unlimited exemptions from the 
requirement lo display Govemm*rnl 
identificaliun. clarify scheduled ' 
maintenance guidelines for Federal 
motor vehicles, and clarify 
responsibilities of Federal agencies 
when participating in State managed 
mechanical anri emission inspection 
programs. 

tFFtCTiVf DAT£: Novemlwr 9. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Michael W. Moses. Sr, Meet 
Management Division. 703-305-6273. 
SUPPtEMCNTARY INFORMATION: Thc 
General Services Administralion |GSA) 
has determined thiil this rule Is nut a 
mojor rule for the purposes of Executive 
Order 12291 of February 17. 1981. 
btrrause it is not likely to result in an 
onnual effect on the economy of SlOO 
million or more: a major increase in 
costs to consumers or others: or 
significant adverse effects. GSA has 
based all administrative decisions 
underlying this rule on adequate 
information concerning the need for and 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits: and has chosen the 
alternative approach involving the least 
net cost to society. 

In October 1987, a reorganization 
within thc Department of Health and 
Human Services (HHS) transferred 
control of St. Elizabeths Hospital to thc 
District of Columbia. This regulation had 
not been changed to reflect this 
reorganization. The regulation is now 
being changed to show the District of 
Columbia as a new paragraph under 
Unlimited Exemptions reflecting the 
same exemption for St. Elizabeths 
Hospital that was previously allowed 
under HHS. 

in July 1991, GSA received a request 
from the Department of Interior (DOI) to 
add the Notional Park Service to the list 
of DOI activities that are granted 
unlimited exemptions from the 
requirement to display Government 
identification on motor vehicles. The 
Nationol Park Service traditionally 
requests limited exemptions each year 
for ongoing undercover vehicle use. GSA 
agreed to the request for an unlimited 
exemption, but in the interest of 
economy, decided to wait until other 
changes to this area of the regulation 
were requested. CSA is now 


incorporating tliis change into the 
Federal Property Management 
Regulations (FPMR). 

CSA was notified in December 1991 
that the Department of Labor (DOI.) had 
reorganized and that one of DOL’s 
offices identified under unlimited 
exemptions from the requirement to 
display Government identification on 
motor vehicles was incorrect. After 
coordinating with DOL CS.A found that 
the l.abar*Management Services 
Administration has been renamed the 
Office of Labor Management Standards. 
Accordingly, the change is being made 
lo the FP.MR at this lime. 

In April 1992. GSA received a request 
from the Department of Veterans Affairs 
(VA) for an unlimited exemption from 
the requirement lo display Ckivemmenl 
identification on vehicles operated by 
the Office of the Inspector General The 
VA presently requests yearly 
exemptions under the provisions of 
§ 101-38.200(0. CSA agreed to this 
request for unlimited exemption from 
thc requirement lo display Government 
identification and is now incorporating 
the change. 

The Government commercially lea.ses 
motor vehicles to augment its 
Govemment'owned fleet. These leased 
vehicles are subject to the same 
scheduled maintenance standards as 
Govcmmenl*owned motor vehicles. 
Current language in FPMR Subpart 101- 
38.5 concerning scheduled maintenance 
of motor vehicles does not reference 
Government-leased vehicles. In view of 
thc aforementioned, this subpart is now 
being updated to include references to 
both government-owned and -leased 
vehicles. 

The scheduled maintenance portion of 
FTMR Subpart 101-30.5 references motor 
vehicles with a model year of 1975 and 
earlier. The Government has disposed of 
virtually all vehicles with a model year 
prior to 1976 and has no specific 
inspection schedules for these vehicles. 
Accordingly, the reference lo these 
model years is deleted. 

The Fleet Management Division of 
GSA has received many requests from 
Federal agencies for clarification of the 
applicability of State motor vehicle 
Inspection programs to Government* 
owned or -leased vehicles. Of specific 
concern are Federally-mandated 
emissions inspection programs provided 
under the provisions of the Clean Air 
Act. as amended, and how State 
mechanical and emission inspection 
programs relate to Government-owned 
or Teased vehicles that are titled in a 
State, Commonwealth, territory, or thc 
District of Columbia. 

Unless otherwise exempted by a 
State. Government-owned or -leased 


motor vehicles must comply with 
Federally-mandated emission testing 
programs. The fad that Government- 
owned or -leased vehicles may or may 
not be registered with a State has no 
bearing when Federal agencies are 
participating in these Stale* 
administered. Federally-mandated 
emission programs. Additionally. 

Federal agencies participating in 
Federally-mandated emission testing 
piograms are required lo pay State fees 
fur testing and program.administration, 
unless the fees are waived by the Stale. 

Government owned or leased motor 
vehiclf s that have b4»en exempted from 
the display of Government identification 
and Government liccn.se plates are 
requinql to partirip^ile in Stale 
mechanical and emission testing 
programs, iinli-ss waived by thc Stale 
The cost of these inspections, unless the 
fee is waived by the State, ix the 
responsibility of the activity using the 
vehicle. These fees may include any 
certiHcales or stickers normally issued 
lo a similar non-Govemment vehicle. 

List of Subjects In 41 CFR Part 101-38 

Motor iK|uipmenl management. 

For the reasons set forth in the 
preamble. 41 CFTt part 101-38 is 
amended as follows: 

PART 101-38—WOTOR EQUIPMENT 
MANAGEMENT 

1. The authority citation for part 101- 
38 continues to read as follows: 

Authority: Sec. 205(c). 63 Slat. 390 (40 
U.S,C. ABb{c)l 

Subpart 101-38.2—RegtEtfatton, 
Identification, and Exemptk>na 

2. Section 101-38.204-1 is amended by 
redesignating poragraphs |e] thru (t) as 
paragraphs (f) thru (u). revising 
redesignated paragraphs (i), (j) and (1) 
and adding new paragraphs (e) and (v) 
to read as follows: 

{ 101-38.204-1 Unllmtted axamptions. 

• • • • • 

(e) District of Columbia. Motor 
vehicles operated by St. Elizabeths 
Hospital In out patient work where the 
identiftcation of the vehicles would be 
prejudicial to the patient. 

• • • • • 

(i) Health and Human Services. 
Department of. Motor vehicles operated 
by the Food and Drug Administration in 
undercover law enforcement and similar 
investigative work: one vehicle operated 
by the National Institutes of Health in 
transporting mentally disturbed 
children: and motor vehicles operated 
by the Office of Investigations and 







Federal Register / Vol. 57, No. 217 / Monday, November 9, 1992 / Rules and Regulations 53283 


Office of the Inspector General that are 
used for law enforcement and 
investigative purposes. 

(i) Interior Department of the. Those 
motor vehicles operated by the U.S. Fish 
and Wildlife Service in the enforcement 
of Federal game laws; motor vehicles 
assigned to the special agents of the 
Bureau of Land Management whose 
duties are to investigate crimes against 
public lands; motor vehicles assigned to 
special officers of the Bureau of Indian 
Affairs; motor vehicles operated by the 
National Park Service assigned to the 
U.S. Park Police and other law 
enforcement activities which are used 
for undercover surveillance to 
investigate crimes against public lands; 
and motor vehicles assigned to the 
special agents of the Office of Inspector 
General whose duties are to investigate 
possible crimes of fraud and abuse by 
departmental employees and its 
contractors and grantees. 

• • • • • 

(1) Labor. Department of. All motor 
vehicles used for investigation, law 
enforcement, and compliance by the 
Manpower Administration (Bureau of 
Apprenticeship and Training): Office of 
Labor-Management Standards; 
Occupational Safety and Health 
Administration; Employment Standards 
Administration: and Mine Safety and 
Health Administration. 

• • • • • 

(v) Veterans* Affairs. Department of. 
All motor vehicles used for investigative 
purposes by the Office of the Inspector 
General. 

Subpart 101-38.S—Scheduled 
Melntener>ce 

3. Sections 101-38.500.101-38.501 and 
101-<38.S02 are revised to read as 
follows: 

( 101-38.500 Scope and appIleabiHty. 

This subpart prescribes agency 
requirements and guidelines covering a 
maintenance program for government- 
owned or -leased motor vehicles, and is 
applicable to all agency-owned or - 
leased motor vehicles located in any 
State, Commonwealth, territory, or 
possession of the United States. 

I 

§ 101-38.501 Agency raquiramants. 

Each executive agency shall establish 
a scheduled maintenance program for 
all its Government-owned or -leased 
motor vehicles. 

§ 101-38.503 Guldelinas. 

(a) A scheduled maintenance program 
should include a recorded, systematic 
procedure for the servicing and 
inspection of motor vehicles to: 


(1) Ensure their safe and economical 
operating condition throughout the 
period of use; 

(2) Meet established emission 
standards; and 

(3) Meet warranty requirements. 

(b) Agencies will ensure that all 
Govemmcnt-o%vned or -leased, 
commercial design motor vehicles have 
inspection and servicing, including tune- 
ups. performed in accordance with the 
manufacturers* recommendations, or 
more frequently if local operating 
conditions require. 

(c) Proper maintenance ensures that 
Government-owned or -leased 
vehicles— 

(1) Operate in the most energy 
efficient manner and 

(2) Meet Federal and State emission 
standards, including safe and proper 
operation of the catalytic converter and 
electronic/computerized emission 
components. 

4. Section 101-38.503 is redesignated 
as 101-38.504 and revised and a new 
section 101-38.503 is added to read as 
follows: 

§ 101-38.503 Compliance with Stats 
Inspection programe. 

(a) When required by Stale motor 
vehicle administrations, executive 
agencies will comply with all Federally- 
mandated motor vehicle emission 
inspection programs. Federal agencies 
will reimburse State activities for the 
cost of these emission inspections, 
unless the State waives the inspection 
fee. 

(b) Motor vehicles authorized to 
display State, Commonwealth, territory, 
or District of Columbia license plates in 
accordance with §§ 101-38.200(f) and 
101-38.204 will comply with required 
State mechanical and emission 
inspections. The cost of these 
inspections, including associated 
certificates or stickers, will be the 
responsibility of the using agency. 

§ 101-38.504 AsaiatarK8 to aganclas. 

GSA ivill make available fleet 
management technicians, on a 
reimbursable basis, to assist agencies in 
establishing or revising their scheduled 
maintenance programs. Requests for 
fleet management assistance shall be 
submitted by owning agencies to the 
General Services Administration. Attn: 
FBF. Washington. DC 20406. 

Deled October 5.1092. 

Richard G. Austm. 

Adminittrvtorof General Services. 

(FR Doc. 92-27032 Filed 11-6-02: 8 45 am| 
miLtm cooc 


41 CFR Parts 301-1 and 304-1 
I FTP Intarim Rule 4) 

RIN 3090-AE19 

Federal Travel Regulation; Acceptance 
of Payment From a Non-Federal 
Source for Travel Expenses 

aoehcy: Federal Supply Service. GSA. 
ACTiOR: Interim rule with request for 
comments. 

SUMMARY: This interim rule revises 
certain policy provisions of. and makes 
clarifying and editorial changes to. the 
provisions of Interim Rule 3 published 
March 8,1901, with request for 
comments. Interim Rule 3 implemented 
legislation governing the acceptance of 
travel subsistence, and related 
expenses from a non-Federal source. 

The changes reflected in this Interim 
Rule 4 with request for comments are 
based on comments solicited and 
received relative to Interim Rule 3. 
DATES: This Interim Rule 4 is effective 
December 9.1992, and applies to 
payments accepted on or after 
December 9.1992. for travel performed 
on or after December 9.1992. Comments 
are requested on part 304-1 only and 
must be submitted by fanuary 8.1993. 
ADDRESSES: Send comments to the 
General Services Administration, 
Transportation Management Division 
(FDX). Washington. IX: 20406. telefax 
(703) 305-7946. 

FOR FURTHER INFORMATION CONTACT: 
Robert A. Clauson. Transportation 
Management Division (FBX). 
Washington. DC 20406. telephone FTS or 
commercial (703) 305-5253. 
SUPFLEMENTARV INFORMATION: Section 
302 of the Ethics Reform Act of 1989 
(Pub. L. 101-194. November 30.1989) 
amended title 31. United States Code, by 
adding a new section 1352 **Acceptance 
of travel and related expenses from non- 
Federal sources/* Pub. L. 101-280. May 
4.1990. renumbered and amended 
various provisions of section 1352. now 
designated as section 1353. and gives 
the Administrator of General Services, 
in consultation with the Director of the 
Office of Government Ethics, authority 
to issue implementing regulations. 

This Interim Rule 4 implements 31 
U.S.C, 1353 and governs the acceptance 
by an executive branch agency of 
payment for travel subsistence, and 
related expenses from a non-Federal 
source In connection with the 
attendance of an employee at certain 
meetings and similar functions. The rule 
also provides authority for an agency to 
accept payment in connection with the 









53284 Federal RegUtar / Voi 57, Na 217 / Monday. November 9. 1902 / Rules and Regulaliona 


attendance of an accompanying tpoute 
in some dnrumstanoet. It rn^ifiea 
interim Rule 3 with request for 
commenta published by the General 
Services Administration (GSA) on 
March 8,1991 (55 FR 9875). 

During the SO-day comment period 
provided for by Interim Rule 3. CSA 
received 22 responses from Government 
agencies, a Federal employee onion, a 
trade organization, and a pobbe interest 
group (three of the responding agencies 
merely acknowledged publication of the 
regulation). GSA has carefully reviewed 
each submission. Changes based on 
comments received have been grouped 
by subject area and are discus^ in the 
following general analysis. 

Authority to Accept Payments 

Interim Rule 4 incorporates the 
pro\*isions of interim Rule 3 and 
provides agencies authority to accept 
payment ham a non^Federal source for 
travel, subsistence, and related 
expenses of an employee (and/or 
accompanying spouse) attending a 
meeting or similar function. Although 
there is no requirement that the non- 
Federal source offering the payment be 
the sponsor of the event, it Is expected 
that it will normally be the non-Federal 
sponsor or co-sponsor of the meeting or 
similar function that wiO be the source 
of pa3rment or at least a noxvFederal 
source with an interest in the event 
Carried forward in | 304-1.4(c) of 
Interim Rule 4. however, is (he provision 
that pa 3 nnents may be accepted from a 
non-Federat source that do^ not have 
an interest In the subiect matter of the 
meeting or similar functioD so long os 
payment is provided in kind and 
consists of the types of services the non- 
Federal source generally provides; e.g.. 
air passenger transportation services 
provided by a commercial airline. Two 
agencies querstioned the advisability or 
necessity of including this provision. 
Since sources with no interest in the 
subject matter of an event will most 
often not even know that the event has 
been planned, this provision may be 
little used. GSA does not %vish to 
preclude acceptance of payment from a 
non-Federal source, however, just 
because the source is not sponsoring the 
meeting or otherwise does not have a 
substantive interest in It. Thus, an 
agency coaid for example, accept a 
boteri offer of a free final night's 
lodging for agency partidpants In 
connection with a four-day 
endronmental conference jointly 
sponsored by the agency and a public 
interest group. 

Additionally, payment most be in the 
form of a che^ or similar fnstrument 
made payable to the agency, or payment 


in kind. Section 304-1.4(a) has been 
revised to darify that payment 
acceptance Is contingent on advance 
issuance of a general (rather than item- 
by-item) authorization to accept 
payment. Once an agency has 
authorized the employee and/or spouse 
to receive payment on the agency's 
behalf, payment may be received for 
benefits not Initially offered by the non- 
Federal source. As a praedea) matter, 
payments in kind must be received on 
behalf of the agency by the employee or 
spouse. Thus, it is the traveler who 
receives the dinner, the seat on the 
airplane, or the hotel room on behalf of 
the agency. Further, Interim Rule 4. like 
Interim Rule 3, requires that checks 
made payable to the agency and 
received by the employee or spouse on 
behalf of the agency, must be submitted 
as soon as practicable for credit to the 
agency appropriation applicable to such 
expenses. Neither an employee nor 
spouse is authorized to receive cash or a 
check or similar instrument made 
payable to the traveler. 

Although general advance 
authorization is sufficient an employee 
must still exercise care not to receive or 
utilize benefits from the non-Federal 
source that cannot be accepted by the 
agency under section 1353 or by the 
employee consistent with some other 
authority, such as the applicable 
standard of conduct regulation. 

One agency recommended that 
Interim Rule 3 be modified to permit 
acceptance of payment in a situation 
where advance approval of the payment 
is not possible, arguing that an 
employee's risk of personal liability for 
improper acceptance would serve as a 
sufficient deterrent to prevent abuse. 

We were not persuaded that this change 
is warranted. While the requirement for 
advance approval may result in the 
agency having to expend funds that 
ndght otherwise have been provided by 
a non-Federal source, the requirement 
for advance approval is consistent with 
the longstanding practice of approving 
an employee's official travel plans in 
advance. Moreover, there is less risk 
that an employee will receive an 
improper payment on behalf of the 
agency if advance approval is required. 

Relationship to Other Authorities 

Section 304-1.8(a) of Interim Rule 3 
was drafted to emphasize that 31 U.S.C. 
1353 IS authority for on agency to accept 
payment for omdal travel and (hat it 
does not disturb authorities which 
authorize an employee to accept 
payment from a non-Federal source for 
such travel. Thus, notwithstanding the 
existence of section 1353, the Foreign 
Gifts and Decorations Act (5 U.S.C 


7342) will continue to provide authority 
for an employee to accept travei-relat^ 
benefits when (he donor of the gift ts a 
foreign government Similarly. 5 U.S.C 
4111 wifi continue to authorize the 
acceptance by an employee of payment 
for travel, subsistence, and other 
expenses incident to training or 
attendance at certain meetings. On the 
other hand, ( 1353 supersedes an 
agency's gift acceptance statute when 
an offered payment is for travel to a 
meeting or si^ar function. Section 304- 
1.2(a] has been amended to clarify that 
( 1353 does not authorize acceptance of 
payment by an employee for personal 
use. 

In response to several comments, 

S 304-l.^a) of Interim Rule 3 has been 
amended to clarify the relationship 
between § 1353 agency standards of 
conduct regulations. Agency standards 
of conduct regulations generally prohibit 
an employee's acceptance of gifts from 
certain prohibited sources unless 
permitted by an exception. (The 
executive branch-wide standards of 
conduct regulation established by the 
Office of Government Ethics (OGC] and 
recently published at 57 FR 35008, Aug. 

7.1992 (to be codified at 5 CFR part 
2835), %vill supersede agency standards 
of conduct regulations and will similarly 
restrict the acceptance by employees of 
gifts from a prohibited source.) The 
revision to S 304-1.8(a) abo Is intended 
to make H dear that an agency's 
acceptance of payment under authority 
of S 1353 for the offidal travel of an 
employee to a meeting or similar 
function does not preclude the 
employee's acceptance of other benefits 
ofTcred in connection with attendance at 
that event, provided that the employee^ 
acceptance is consistent with the 
applicable standards of conduct 
relation. Thus, for example, while a 
promotional calendar offered to an 
employee by another partidpant Fs not a 
benefit that may be accepted by an 
agency under 113S3, the employee who 
attends the event may be able to accept 
the calendar in hb/h^ personal 
capacity under the applicable standards 
of conduct regulatioa Moreover, while 
S 1353 may be osed only in connection 
with a meeting or similar function that is 
held away from the employee's offftlal 
station, the applicable standards of 
conduct regulation may authorize an 
employee to accept a gift of free 
attendance at certain events that arc 
held locally, such as certain widely- 
attended gatherings. 

One agency suggested that Interim 
Rule 3 be monied to emphasize that 
11353 neither authorizes nor prohibiU 
an agency from accepting payment from 
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a non-Federal source when the travel is 
partially oc wholly for attendance at or 
participation In an event other than a 
meeting or simiiar function. This 
suggestion was f%ol adopted. When 
travel is undertaken solely to attend an 
event other than a meeting or similar 
function. { 304-1 .a(a) indicates that 
( 1353 is not authority to accept 
payment and that it does not supersede 
any other available authority in those 
circumstances. When travel is 
undertaken only in part to permit 
Htiendanoe at a meeting or similar 
function. | 304-l.B(a) already permits 
the use of more than one authority to 
govern payment acceptance in (he case 
of any given trip away from the 
traveler's ofTictal statioiL 

Prohibition on Solicitation 

The prohibition on solicilatioa of 
payment from a ooo-Federal source for 
travek subsistence, and related 
expenses has been moved from the 
general policy section in i 304-1.3 to a 
separate paragraph (S 304-t.2(b)) to 
emphasize that an agency throuj^ its 
employee shall not under any 
circumstance solicit payment from a 
non-Federal source. Since even mere 
mention of the authority to accept 
payment from a non-Fc^eral souxx:e to 
attend a meeting or similar function 
could be Interpreted as a solicitation of 
payment the rule strictly prohibits an 
employee from mentioning the subject 
prior to the receipt of an invilatioa 
There is no requirement that such an 
invitation be made fonnally in writing. 
Additionally, to avoid complicating any 
discussions of a proposed event that is 
still in the planning stages and which 
will be sponsored jointly by an agency 
ond a non-Federal source, the provisions 
of Interim Rule 3 have been modified to 
state in Interim Rule 4 that a non* 
Federal source may be advised of the 
authority provided by ( 1353 In the 
course of any discussions of an event to 
be sponsored jointly by the agency and 
the non-Fcdcrid source. 

Definitions 

Several comments focused on the 
deRnition of ''meeting or simitar 
function*'. The term "meeting or similar 
function" has been amendtid to apply 
only to events which are sponsored or 
cosponsored by a non-Federal source. 
Thus, { 1353 may not be used to accept 
payment from a non-Federal source in 
connection with an agency's o%vn 4-day 
Regional Administrator's conference. 
One agency questioned why Interim 
Rule 3 did not permit use of ( 1353 to 
accept payment in connection with an 
event required to carry out an agency's 
statutory and regulatory functions. The 


agency referred to its past practice of 
using the agency's statutory gift 
acceptance authority to accept funding 
in connection with employee attendance 
at events related to the statutory and 
regulatory functions of the agency, 
provided no actual or apparent conflict 
of interest resulted. Interim Rule 4 has 
no application with respect to an 
agency's use of its own gift acceptance 
statute for travel to other than a meeting 
or similar function and continues to 
exclude events required to carry out an 
agency's statutory and regulatory 
functions. This it intended to minimize 
the perception that programs and 
services mandated as pari of an 
agency's mission %vould be made 
available only to those who could afford 
to pay. As a user aid. wc have provided 
additional examples to clarify Ural the 
term "statutory or regulatory functions" 
is intended to encompass a broader 
variety of essential functions than those 
specific only to an agency with 
regulatory responsibilities. 

Wc alto have added examples of 
common events that fall %vithin the 
defipition of "meeting or similar 
function". These illustrations should 
serve to highlight the similarity of $ 1353 
to provisions in the applicable standards 
of conduct regulation that may authorize 
an employee's acceptance of benefits at 
events (hat do not take place away from 
the employee's official station. It is 
important to note that in order to be 
considered a meeting or similar function, 
an employee's participation in a 
speaking engagement, gathering of 
mutual interest, or awards ceremony 
must not be required to carry out the 
agency's statutory and regulatory 
functions. In some cases, an agency may 
consider a particular speech or type of 
speech (e.g.. training) to be essential to. 
and not merely In furtherance of. the 
agency's mission. An agency could, for 
example, have a specific statutory or 
regulatory mandate to educate a 
particular audience concerning an 
a^ncy policy, program, or operation. 
Finally, the definition of the term 
"meeting or similar function" is not 
intended to encompass long-term 
temporary duty or training travel. It is 
intended that agencies will determine, 
on an individual case basis, the 
appropriate period for which travel 
payments may be acceptod. As guidance 
in making such a determination, it 
would not be appropriate for an agency 
to accept payment for travel that 
exceeds three weeks* duration. 

The term "payment In kind" has been 
clarified to specifically reflect other 
benefits provided in lieu of funds paid to 
an agency by check or similar 


instrument: for example, the waiver of a 
fee charged in connection wilh 
attendance at a particular event. 

Also, the definition of the term "non* 
Federal source" hat been revised lo 
clarify that it includes the government of 
the District of Columbia. 

Spousal Travel 

Section 1353 specifically directs GSA 
to promulgate regulations that set the 
conditions under which an agency may 
accept payment from a non-Fcderal 
source for travel, subsistence, and 
related expenses of a spouse attending a 
meeting or similar function. As wd.<t 
made clear by the use of the word 
"accompanying" in 55 304-1.3 and 304- 
1.4 of Interim Rule 3. the authority of 
5 1353 cannot be utilized to accept 
payment for a spouse's travel unless the 
spouse Is traveling to the same event as 
the employee. However, an agency's 
acceptance of payment in connection 
with an employee's attendance at an 
event Is not a condition precedent lo its 
acceptance of payment In connection 
with the spouse's attendance. Thus, an 
agency that uses appropriated funds to 
pay for the employee's travel may * 
accept payment from a non-Federal 
source for the accompanying spouse's 
travel to the same event. Interim Rule 3 
established a standard that the 
accompanying spouse's presence at a 
meeting or simiiar function must support 
the mission of the employee's agency or 
substantially assist the employee in 
carrying out official duties through 
attendance at or participation in, the 
meetly or similar function. Interim Rule 

4 retains this same standard in a 
modified format. 

We have clarified the drcumstances 
when acceptance of payment is 
permissible for an accompanying spouse 
by creating a new paragraph (b) m 

5 304-1.3 that desc^bes three conditions 
under which the spouse's attendance 
may be determined to be in the interest 
of the agency. 

First. Incorporating the standard of 
Interim Rule 3. a spouse's attendance 
may be considered in the interest of tlie 
agency if the presence of the spouse will 
support the mission of the agency or 
substantially assist the employee In 
carry'ing out his/her official duties. The 
fact that an invitation has been 
extended to the spouse is not sufficient 
to establish that this condition is met 
Nor is the fact that others in attendance 
will be accompanied by their spouse 
generally sufficient. However, in 
particular circumstances, such as when 
attendance by a spouse is expected for 
reasons of International protocol the 
fact that others in attendance will be 
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Section 1353 is silent concerning 
conflict-of'inlerrel considcrntiatis* The 
statute merely states that an agency 
“may accept payment. . . from non- 
Federal sources’* and then includes a 
provision requiring the seminannual 
public disclosure of the source of all 
payments accepted. While one 
association commented that 
reimbursement “does not create any 
impression of improper influence'* and 
“simply involves the reimbursement of 
expenses incurred by the Government 
for benefits derived by the association 
and its members/* several other 
comments recommended a 
strengthening of the conflict-ofdnterest 
anolysis required by Interim Rule 3 to 
minimize the potential for even the 
appearance of conflict. One organization 
recommended the repeal of the 
underlying statute. 


' ' P" . V • 

L . - t 

' i • ;■ *! . . • :: • . > i.. ' .• 1 i. I 

. .. * i?r;!t!i -4 *.» I* ' yi..: ♦ 

- • ■ ..-r 'I . »*. i.ii 

^ !•_• :•••) . 

1. *1 .♦!: 

t ' mU’S , i> i « . . , 'I i\ 

‘ ■ ■ .•/■* .• I'. '..y 

f '. ir.li/, .cl i 

»*1' t of It* ri n>»vM 

\ ^ ui (i 1 v -i» J ti\* ;rrfrs/JK -:t mt 
n *'.141 cuiifiir.l ot |ntc**urt< OT art 
s: p*' 1^ant:r. m impf.ipti’ty. Whifr ?hc 
nUntlarti InduiirH m Rulr i ah* 

i f.iU ii lo KOTT.*! 

Ttk:: ih:y i»' dr,»!TninjiJg whf*th*:c to 

iiv i!pt ;u*y/nen*.3 Tfom a n.jn'FedrKol 

ti w.m no! anticipiitf.d thai ihe 
sf .iiidjird would bn npplnni 
iiTreasonably, such as to permit 
i*v r«'p!.mce from u parts ;ci a malter 
ptinding before the f^loyec for 
docision. 

In revising { 304-US. we considered a 
number of options, Consistent with our 
obligation to interpret the underlying 
statute in a manner that effectuates its 
intent, we did not amend the rules to 
prohibit acceptance of payment from a 
“prohibited source." as suggested by at 
least one comment. The term 
“prohibited source” is commonly used to 
describe those persons or entities from 
whom an employee may not accept gifts 
under the applicable standards of 
conduct regulation. It is a broad term 
that encompasses any person regulated 
by. or doing or seeking to do business 
with, an agency. In the case of official 
travel that the agency determines to be 
in furtherance of its mission, we do not 
believe that acceptance of payment 
should be precluded solely on the basis 
that the non-Federal source seeks 
official action on some matter from 
someone at the agency. Thus, in 
connection with an Army Assistant 
Secretary's speech on the topic of 
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impiicl In sotiic way on the evijiil's 
fp/msorti) or other non-Ffiirral 
parliclpnntff}]. Sinre It liktdy wbrJd 
very difficult to determine In such caseii 
whclher the impact ivuuld be 
“substantial.** the confilct’af-lnterest 
standard was amended. 

Section 304-1.5. as revised, requires 
that an authorized agency official 
undertake a conflict-of-interest analysis 
in all cases. Before payment may be 
accepted from a non-Federol source 
under the authority of Interim Rule 4. the 
authorized agency official must consider 
the circumstances and make a 
determination that the acceptance of 
payment would not cause a reasonable 
person with knowledge of all facts 
relevant to a particular case to question 
the integrity of agency programs or 
operations if payment is accepted from 
the non-Federal source. Interim Rule 4 
lists a number of factors which, together 
with any other relevant considerations, 
should guide the authorized agency 
official in making this determination on 
a case-by-case basis. The factors 
include the nature of the employee's 
official duties, whether they impact on 
the non-Federal source offering 
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payment, and the purpose of the meeting 
or similar function. We deleted one of 
the factors that had been listed in 
Interim Rule 3 to remove any implication 
that the importance of an event can 
override an appearance of iropropriely. 

While we did not impose a flat ban on 
the acceptance of payment from certain 
categoriea of dono^. we recognize that 
the accepUnce of payment from a non- 
Federal aouixe in certain drcumstancea 
can give rise to an appearance of 
impropriety. Questions concerning the 
integrity of an agency's programs may 
arise, for example, if the circumstances 
make it appear that it is the donor's 
intent to influence the employee or 
agency in future actions or to reward the 
employee for past actioRs. Moreover, 
regardless of the donor • apparent 
intent, the facts surrounding an offer of 
payment for travel expenses might give 
rise to an appearance that the offer svili 
improperly influence an employee in the 
performance of his/her official duties or 
otherwise affect the integnty of the 
agency's programs. 

In the case of the Army Assistant 
Secretary, the authorized agency official 
would be expected to addse against 
acceptance of payment from the 
company If the AssisUint Secretary was 
then serving as the source selection 
ofTiciaJ for a procurement involving that 
conlractor as a competitor. This would 
be true even if the contractors* 
convention was viewed by the Army as 
an excellent forum at which to speak 
about the upcoming reductions in force. 
On the other hand it might be 
appropriate for the National Institutes of 
Health to accept a large pharmaceutical 
assoclalion's offer to fund a scientist's 
trip to a conference on AIDS even If the 
scientist was at the time performing 
experiments in relation to a promising 
new hypertension drug developed by a 
company that belongs to the association. 
Similarly, acceptance of payment from a 
trucking industry association might be 
authorized In the case of a Department 
of Transportation attorney wiio is asked 
to address the association concerning 
the interpretation of a regulation that 
he/she drafted and that is applicable to 
the entire industry. 

The considerations enumerated in 
I 3(H-1.S are not intended to be used to 
condone acceptance of payment %vhere 
an appearance of impro^ety is present 
Rather, they are a guide to assist 
authorized agenev officials in avoiding 
the acceptance of payment In 
circumstances that might lead a 
reasonable person to question the 
integrity of the agency’s programs or 
operations. 

New I 304-1 .$(b) permits an 
authorized agency offtdai to qualify 


acceptance of the offered payment by. 
for example, authorizing attendance at 
only a portion of the event or limiting 
the type or character of benefits that 
may Im accepted. While I 30i-l.S(aM6| 
permits an authorized ofRcial to 
consider the value and character of 
offered travel benefits when determining 
whether to occepi the payment in the 
first instance, paragraph (b) of the 
section permits accepUince to be 
qualified when deemed necessary to 
address appearance of impropriety 
concerns, i^yment accepted under 
$ 13S3 is accepted by the agency to 
facilitate the accomplishment of its 
mission, not for personal benefit of the 
employee. On the other hand, in 
considenng any qualified acceptance of 
travel benefits ur^r paragraph (b). an 
authorizad agency official should 
consider wh^her the limitation will be 
detrimental to the agency's interest by 
unduly restricting the Federal employee 
from participating in the event on the 
same basis as ot^r participants. 

Expenspft Aathorrred io Be Accepted by 
an Agency 

Section 304-1 ^b)(8] of Interim Rule 3 
defined the travel, subsistence, and 
related expenses that may be accepted 
by an agency under 5 1353. That 
definition indicated that agencies may 
accept the types of expenses that are 
payable under the Federal Travel 
Regulation (FTR). 41 CFR chapter 301. or 
under analogous provisions of chapter 
100 of Volume 0 of the Foreign Affairs 
Manual (6 FAM 100) or Volume 1 of the 
Joint Federal Travel Regulations (JFTR). 
as well as conference or training fees. 
This definition is now set forth in { 304- 

In addition to the types of expenses 
payable under the applicable travel 
regulation, the definition of travel, 
subsistence, and related expenses 
includes benefits which cannot be paid 
under the applicable travel regulation 
and which are provided in kii^ and 
made available by the sponsor to all 
attendees incident to and for use at the 
meeting or similar function. Provided 
that the authorized offidal has 
determined that the sponsorts) Is a non- 
Federal source from %^lch payment may 
be accepted, this permits the employee 
Of spouse to recei**c Senefits made 
available to all attendees by the 
sponsorfs). even though the benefit may 
not have been provid^. for example, as 
part of the conference or training fee. 
Thus, this authority would permit an 
employee or apouse to en|oy a dinner 
dance available to alt attendees hosted 
by the sponsorfs) in connection with the 
meeting or similar function, but would 
not permit the employiN* to accept for 


use nl a later date, two tickets to a 
profeaalonal baseball game even If the 
two tickets wi^re given to all other 
p^irtidpants. Moreover, if the dinner 
dance were boated by someone other 
than the aponsorfs), the evening's 
entertainment could not be accepted 
under § 1353. 

One agency posed questions intended 
to highii^t the difficulty of applying the 
standard permitting the acceptance of 
certain benefits if provided incident to 
and for use at the meeting or similar 
function. Thus, the commenting agency 
aske^d if it would be an appropdale 
travel related expense If as part of the 
coarse agenda, partidpants of the 
meeting attended a buffet dinner while 
watching an NFl. Playoff Game from a 
private ^ybox fadllty.The agency then 
asked whether It would make any 
difference If the course agenda called 
for a lecture to be deliver^ by an 
industry representative. 

The provision in question was 
designed to allow Federal employees to 
participate fully in an event on the same 
basis as other partidpants. To the 
extent that the comment expresses 
concern that an employee might be 
treated to a vacation^ike course of 
study, at should be noted that the 
regulation has built-in protection against 
such misuse of the authority to accept 
payment for travel expenses. A travel 
order should not be issued under the 
applicable travel regulations, and 
consequently, payment should not be 
accepted unless the travel will further 
the agency's miasioo. Agencies have 
discretion in assigning anemployee to 
attend an outside course and would be 
expected to review the course agenda 
before making such an assignment. 
Moreover, an agency Is free to authorize 
an employee's attendance at only those 
parts of a meeting or similar function 
that serve the interest of the agency. 
Finally, nothing in interim Rule 4 
requires an agency to utilize the 
authority granted by Congress in 31 
U.SXI. 1353 Co accept payment from a 
non-Federal source. Use of the authority 
is at the agency's discretion. 

To farther ensure that an employee 
may fully participate in those portions of 
an event he/she is authorized to attend, 
i 304-18 provides that payments 
accepted under authority of S ^353 arc 
not sub|ecl to the maximum rates or 
transporiation class of service 
limit ations otherwise prescribed in the 
FTR or the |FTR when full payment is 
made by the non-Federal source for one 
or more types of the travel expenses. 
This permits the agency to accept a 
check from a non-Federal source to 
cover the cost of a room at a hotel, even 
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though (he cost exceeds the lodging 
portion of the otherwise applicable 
maximum per diem rate. Similarly, the 
agency may accept that same ni^t's 
lodging if provided for (he employee in 
kind. As clarified in Interim Rule 4. the 
agency also may accept payment for 
premium-class air transportation even 
when the employee otherwise would not 
be authorized to fly premium class. 
However, un agency may not accept 
payment in excess of applicable 
maximum per diem or actual 
subsistence expense rates, or 
transportation class of service 
limitations, unless the accommodation 
or other benefit is comparable in value 
to that offered to, or purchased by, other 
similarly situated individuals attending 
the meeting or similar function. 

Section 304-1.3 has been revised to 
indicate that the authority to accept 
payments in excess of otherwise 
applicable maximum per diem or actual 
subsistence expense rates applies only 
with respect to those prescribed in the 
KTK for the continental United States 
and to those prescribed by the Secretary 
of Defense for nonforcign areas: the 
authority does not apply with respect to 
maximum per diem rates established by 
(he Secretary of State for foreign areas. 
Similarly, § 304-1.3 reflects that the 
authority to accept payments in excess 
of transportation class of service 
limitations applies only with respect to 
those prescribe in the FTR or the JFTR, 
not to those prescribed in 0 FAM 100. 

Hfimbursement Procedures 

Interim Rule 3 provided authority for 
an agency to reimburse an employee 
and/or accompanying spouse an amount 
exceeding that payable under (he 
applicable travel regulation when a non- 
Federal source provides full payment in 
excess of the regulatory limitation for a 
given type of travel expense. Section 
304-1.6 has been revised to clarify that 
this authority applies only to maximum 
per diem or actual subsistence expense 
rates prescribed in 41 CFR chapter 301 
or Civilian Personnel Per Diem Bulletins 
issued by the Department of Defense 
(DOD). and to transportation class of 
SCI vice limitations prescribed in 41 CFR 
cliapter 301 or the [FTR. Regulatory 
limitations still prevail when partial or 
no payment is made for a particular type 
of travel expense. 

Several agencies expressed concern 
about travel expense reimbursement in 
an instance when o non-Federat source 
does not make the promised payment 
and the agency (based on an offer of 
payment from the non-Federal source) 
authorized travel, and the employee 
and/or the accompanying spouse 
incurred travel expenses, in excess of 


regulatory limitations. Interim Rule 4. 
therefore, contains an added provision 
in § 304-1.6 to indicate that in an 
instance involving full payment of a 
particular type of expense in excess of 
the regulatory limitation, the agency 
should (as opposed to shall) require 
payment in advance of the travel. 

This provision constitutes practical 
advice to the agency since the agency 
will be obligated to reimburse the 
employee up to the maximum level 
provided in the applicable travel 
regulation without regard to whether the 
non-Federal source ultimately sends a 
check to the agency. A practice of 
obtaining advance payment also 
protects the eny)loype who might 
otherwise pay or charge amounts 
exceeding the applicable maximum only 
to discover that the Government is not 
authorized to provide reimbursement for 
the full amount of the expenditure when 
the non-Fcderal source does not provide 
full payment to (he agency. 

Section 304-1.7 has been revised to 
reflect that the authority to exceed 
maximum per diem and actual 
subsistence expense rates applies only 
to those prescribed in 41 CFR chapter 
301 or Civilian Personnel Per Diem 
Bulletins issued by DOD; (he authority 
to exceed transportation class of service 
limitations applies only to those 
prescribed in 41 CFR chapter 301 or the 
|FTR. Additionally, a new subparagraph 
(e) has been added to { 304-1.3 to 
indicate that when it is known in 
advance of travel that a oon-Federal 
source will make partial payment to 
cover some but not all of the subsistence 
expenses that are expected to be 
incurred, the agency should authorize a 
reduced per diem rate that is 
commensurate with the employee*a 
(and/or accompanying spouse's, when 
applicable) anticipated remaining 
subsistence expense levels. For 
example, when a non-Federal source 
agrees to pay $40 to aq agency for an 
employee's dinner, the employee will 
itemize the expense on the voucher and 
be reimbursed separately for the $40 
meal. Since the employee otherwise 
would be entitled to a flat rate M&IE 
allowance, the agency should, in such a 
circumstance, set a reduced per diem 
rate to cover the remaining subsistence 
expenses (i.e., breakfast, lunch, and 
incidental expenses) expected to be 
Incurred by the employee. 

One agency asserted that 
reimbursement to an employee's spouse 
should be limited to the amount received 
from the non-Federal source when that 
amount is lower than the amount 
normally reimbursable under the 
applicable travel regulation since most 


agencies do not have funds which may 
be expended for spousal travel. It is 
important to note that § 304-1.4 requires 
spousal travel to be under an official 
travel authorization. Thus, the 
recommendation was not adopted. The 
factnhal issuance of a travel 
authorization for the spouse will 
obligate the agency to reimburse 
expenses in accordance with the 
applicable travel regulation should be 
taken into account in determining 
whether to issue the travel authorization 
and to accept payment for spousal 
travel. 

Reporting Requirements 

Interim Rule 4 modifies Interim Rule 3 
by: incorporating an expanded list of 
speciric data elements that must be 
semiannually reported to OGE in regard 
to agency acceptance of payment for 
travel, subsistence, and related 
expenses from a non-Federal source; 
clarifying that reports are to be based on 
when payment is received rather than 
when travel Is performed: establishing 
criteria for determining the value of an 
in-ktnd payment; and explaining the 
rules for public disclosure of 
information. 

Interim Rule 4 also stresses that only 
agencies may accept and report 
payments, and that negative reports are 
required. Although individual employees 
have no duty to report acceptance of 
payment under this authority, the 
authority does not relieve an employee 
of the duty to report acceptance of 
payment under other authorities. 

Interim Rule 3 explained that the $250 
reporting threshold would be met when 
the total of payments received from non- 
Federal sources per employee and/or 
spouse exceeds that amount %vith 
respect to attendance at a particular 
event. If an agency were to accept six 
$50 payments in connection with the 
attendance of six employees at a single 
function, the reporting threshold would 
not be met. However, if an agency were 
to accept payments of $150 for an 
employee and $150 for that employee's 
spouse in connection with one function, 
the threshold would be met. One 
agency, expressing some confusion 
about this per event reporting threshold, 
posed the example of payment from a 
non-Federal source for the cost of airline 
tickets covering both legs of a two-leg 
trip. In applying this threshold, the 
agency should consider the meeting or 
similar function as the event. Thus, the 
threshold would be met as soon as $250 
In benefits is accepted, whether for one 
or both legs of the trip. 

Section 304-1.9(a) of Interim Rule 3 
specified the information to be included 
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in the report. One agency commented 
that it would be very useful if a sample 
repoiiin^ form could be incorporated 
into the regulation as it is not clear how 
much detail is required While GSA and 
OCtE have discussed the format of a 
reporting form and have distributed an 
early working draft to assist agencies in 
submitting semiannual reports that meet 
the requirements of Interim Rule 3. no 
official form has yet been approved. To 
facilitate uniform reporting in the 
absence of a form. § 304-l,9(a)|2) of 
Interim Rule 4 specifies the order in 
which the required information must be 
submitted. 

In response to several comments, 
i^vised i 304-1.9(a) also more clearly 
identifies the information that must be 
reported. In this regard, we considered 
comments from three agencies 
recommending that GSA permit the 
reporting of estimated rather than actual 
amounts accepted. In the case of 
payment provided other than in kind. 
Interim Rule 4 continues to require a 
report of the actual amount accepted. As 
specified in S 304-1.9(a)(2)(vi). for each 
meeting or similar function an agency 
must itemize all benefits accepted and 
report the omount of the payment for 
each. This section further provides, 
however, that "benefits accepted as part 
of a conference or training fee need not 
be reported separately.** Consequently, 
in the case of an agency that accepts the 
waiver of a training fee entitling an 
employee to training materials and a 
lunch, the agency need only report 
acceptance of the fee and its value. The 
lunch and training materials need not be 
separately itemized. Section 304- 
1.9(a)(2|(vii) requires an agency to report 
the total amount of payments accepted 
in connection with a particular event, 
specifying separately the total of 
payments received by check or similar 
instrument and the total value of 
payments provided in kind. 

Section 304-1.9(a)|3) descHbes the 
proper method of valuing benefits 
provided in kincL In the case of a 
conference, training, or similar fee. an 
agency is to report the amount charged 
other participants. In the case of 
transportation or lodging, the agency is 
to report the actual cost to the non- 
Fcderal source or to indicate the rate 
that would have been charged a similar 
non Pederal source for a similar benefit 
at the lime the benefit was provided. 

The value of meats or other benefits, 
when not provided incident to 
transportatii^. lodging, or a fee. is to be 
repor^d by indicating the cost to the 
non-Fcderal source, or by supplying a 
reasonable approximation of the market 
value of the benefit. The option to report 


an approximate value with respect to 
meals should alleviate the burden on an 
agency that otherwise would, os one 
agency noted, have to expend 
considerable resources attempting to 
define the actual cost. 

Section 1353 requires the public 
disclosure of agency reports. Interim 
Rule 3 implemented these provisions 
without exception. Certain agencies, 
however, have expressed concern that 
agencies not be required to disclose 
information that is protected by statute 
from disclosure. One of these comments 
®^R8<?8tcd that the head of each agency 
be authorized to withhold information 
otherwise required to be reported when 
the head of the agency (or his/her 
designee) determines that disclosure 
reasonably could be expected to 
jeopardize the national security. While 
we did not authorize agency heads to 
make this determination, we have 
provided in 5 304-1.9(a)(6| that **|t)o the 
extent that information is protected from 
disclosure by statute, an agency is not 
required to furnish information 
otherwise required to be reported.** As 
further set forth in this section, 
protected information is required to be 
made available to OCE **for review by 
properly cleared OGE personnel.** While 
affected agencies should prepare the 
reports required by { 304-1.9(a), they 
should retain these reports for 
examination at the request of the 
Director of OCR 
One agency recommended the 
insertion of language that would call for 
the periodic audit of an agency’s reports 
furnished under S 1353. The comment 
suggested that this review should be 
undertaken by the agency’s Inspector 
General. While wc did not incorporate 
into Interim Rule 4 a provision relative 
to audits, we do expect that OCE will 
review agency implementation of this 
part in connection with the review of 
agency ethics programs it performs 
pursuant to the Ethics in Government 
Act of 1978. as amended (see 5 CFR port 
2838). 

Finally, there have been several 
inquiries concerning whether an agency 
is compelled to accept payment from a 
non>F^eral source as specified in this 
rule. It is important to note that this rule 
merely provides authority for an agency 
to accept payment; it does not in any 
way direct the acceptance of such 
payment. Agencies that decide to use 
the payment acceptance authority must 
inlemaliy implement procedures that 
suit the agency’s mission and are in 
accordance with the provisions of this 
rule. 

GSA has determined that this rule is 
not a major rule for the purposes of 


Executive Order 12291 of February 17, 
1981, because it is not likely to result in 
an annua) effect on the economy of SlOO 
million or more; a major increase in 
costs to consumers or others; or 
significant adverse effects. GSA has 
based all administrative decisions 
underlying this rule on adequate 
information concerning the need for and 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society. 

list of Subjects in 41 CFR Parts 301-1 
and 304-1 

Government employees. Travel and 
transportation expenses. 

For the reasons set out in the 
preamble. 41 CFR parts 301-1 and 304-1 
are amended as follows: 

PART 301-1->APPLICABILITY AND 
GENERAL RULES 

1. The authority citation for part 301-1 
continues to read as follows: 

Autbority. 5 U.S.C. 5701-5709; 31 U.S.C 
1353; 40 U.S.C. 486(c); end RO. 11009. 36 FR 
13747. 3 CFR. 1971-1075 Comp., p. 588. 

Subpaii A—Authority, Applicability, 
and General Rules 

2. Section 301-1.2 is amended by 
revising paragraph (c) to read as 
follows: 

§301-1.2 AppIleabOtty. 

• • • • • 

(c) To the extent the Government has 
received payment, as defined in § 304- 
1.2(c) of this subtitle, and except as 
provided in § 304-1.7 of this subtitle, 
acceptance of such payment for. and 
reimbursement by an agency to, an 
employee (and/or the accompanying 
spouse of such employee when 
applicable) under part 304-1 of this 
subtitle are not subject to the maximum 
rates or transportation class of service 
limitations prescribed in this chapter for 
reimbursable travel expenses. 

• • • • • 

3. Pari 304-1 is revised to read as 
follows: 

PART 304-1—ACCEPTANCE OF 
PAYMENT FROM A NON-FEOERAL 
SOURCE FOR TRAVEL EXPENSES 

S<*c 

3D4-M Authority. 

304-1.2 General 
304-1.3 Policy. 

304-1.4 Conditions for acceptance. 

304-1.5 Connict>of'interes4 nnalysit. 
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S«c. 

304-1Pttymsnr guidehnes. 

304-1.7 RelmtmrteTomt cl«hnt for ofRcfsl 
tiwtti exp«nMt. 

304-l.a UnDUtioiu and penalties. 

30i-1J) Reports. 

AuUiorily: S U.8.C 57O1-S700:31 U.S.C 
1353; E.0.11609. 34 FR 13747.3 CFR. 1971- 
1075 Comp., p. 586. 

) 304-1.1 Authortty. 

Thu part is issued under (he authority 
of 31 U.S.C 1353 and 5 U.S.C. 5701-5709, 

i 304-1.2 GanaraL 

(a) AppHcobihty. ThU part applies to 
agency acceptance of payment from a 
non-Fedcral source for travel, 
subsistence, and related expeoses with 
respect to the attendance of an 
employee in a travel status (and/or the 
accompanying spouse of such employee 
when applicable) at any meeting or 
similar function relating to the official 
duties of the employee. This part does 
not authorize acceptance of such 
payments by an employee or the 
accomponying spouse of an employee in 
his/her personal capacity (see. however. 
§ 304-1.8(a)). 

(b) Soffcitaijon prohibited. An 
employee shall not solicit payment for 
travel, subsistence, and related 
expenses from a non-Federal source. 
However, after receipt of an invitation 
from a non-Federal source to attend a 
meeting or similar function or hi the 
course of discussions of an event to be 
sponsored iointly by the agency and the 
non-Federal source, the agency or 
employee may inform the non-Fcderal 
source of this authority. 

(c) Definitions, As li^ in this pari, 
the following definitions apply: 

(1) Agency, **Agency*' means an 
executive agency as deftned in 5 U.S.C. 
105. and includes an independent 
agency as well as an agency within the 
Executive Office of the President. 

(2) Employee, "Employee" means an 
appointed officer or employee of an 
agency, Including a special Government 
employee as defined in 16 U.S.C. 202. or 
an expert or consultant appointed under 
the authority of 5 U.S.C 3109. 

(3) Meeting or similar function, 
"Meeting or similar function" means a 
conference, seminar, speaking 
engagement, symposium, training 
course, or similar event that takes place 
away from the employee's official 
station, and is sponsored or 
cosponsored by a non-Fedeml source. 
This term docs not inctuik a meeting or 
other event required to carry out an 
agency's statutory or regulatory 
functions (l.e.. a fimction (hat is 
essential to an agency's mission), such 
as investigations, inspections, audits, 
site visits, negotiations, or litigation. The 


term also does not include promotional 
vendor training or other meetings held 
for the primary purpose of marl^ting the 
non-Federal source's products or 
services. A meeting or similar function 
need not be widely attended for 
purposes of this definition, and includes 
but is not limited to the following: 

(t) An event at which the employee 
will participate as a speaker or panel 
participant including an event at which 
the employee will give an oral 
presentation focusing on his/her official 
duties or on the policies, programs, or 
operationj of the agency; 

(it) A conference, convention, 
seminar, symposium or similar event the 
primary purpose of which Is to receive 
training oth^ than promotional vendor 
training, or to present or exdiange 
substantive Information concerning a 
subject of mutual interest to a number of 
parties: 

(IH) An event at which the employee 
will receive an award or honorary 
degree, which is In recognition of 
meritorious public service that is related 
to the employee's official duties, and 
which may be accepted by the employee 
consistent with the applicable standaitfs 
of conduct regulation. 

(4J Non-Federa!source, "Non-Federal 
source" means any person or entity 
other than the Covemment of the United 
States. The term includes any 
individual, private or commercial entity, 
nonprofit organization or association or 
international or multinational 
organization (irrespective of whether an 
agency holds membership in the 
organization or association), or foreign, 
state, or local government (including (he 
government of the District of Columbia}. 

(5) PaymenL "Payment" means funds 
paid by a non-Federal source for travel, 
subsistence, and related expenses by 
check or similar instrument to an 
agency, or payment in kind. 

(6) Payment in kind, "Payment in 
kind" means goods, services, or other 
benefits provided by a non*Federal 
source for travel, subsistence, and 
related expenses in lieu of funds paid to 
an agency by check or similar 
inslniment for the same purpose. 

(7) Travel subsistence, and related 
expenses, "Travel, subsistence and 
related expenses" means the same types 
of expenses payable under chapter 301 
of this subtitle or analogous provisions 
of chapter 100 of Volume 6 of the 
Foreign Affairs Manual |6 FAM 100) ’ or 


* 160 0 # Volaaw 6 of thr Pordsn Affairs 

Manual (6 PAM lOO) la avakUbla (nom lha 
DepArUBMOl ol Slata. PtibUBMiis Sarvices, 
Waahmgton. DC 30520-0654 


Volume 1 of the )oinl Federal Travel 
Regulations (IPTR).* Also encompassed 
in this definition are such expenses as 
conference or training fees (in whole or 
in port) as well as benefits which cannot 
be paid under the applicable travel 
regulation and which are provided in 
kind and made available by the 
sponsor(s) to all attendees Incident to 
and for use at the meeting or similar 
function. 

S 304-1.3 Pottcy 

la) Acceptance of payment for 
employee. As provided in this part, an 
agency may accept payment from a non- 
Federal source (or authorize an 
employee to receive such payment on its 
behalf with respect to attendance of the 
employee at a meeting or similar 
function which the employee has been 
authorized to attend in an official 
capacity on behalf of the employing 
agency. 

(b) Acceptance of payment for on 
accompanying spouse. An agency may 
accept payment under this pari from a 
non Pederal source for an accompanying 
spouse when the spouse's presence at 
the meeting or similar function it in tbo 
interest of the agency. A spouse's 
presence at an event may be determined 
to be in the interest of the agency if the 
spouse will: 

(1) Support the mission of ihe agency 
or substantially assist the employee in 
carrying out his/her official duties; 

(2) Attend a ceremony at which the 
employee will receive an award or 
honorary degree described in I 304- 

1 JS(cH3); or 

(3) Participate in substantive 
programs related to the agency's 
programs or operations. 

(c) Administration and delegation of 
authority. Payment acceptance must be 
In accordance with internal agency 
procedures. Agencies shall ensure that 
officials delegated authority to 
determine the propriety of accepting 
payments under this part are at as high 
an administrative level as practical to 
ensure adequate consideration and 
review of the circumstances surrounding 
the offer and acceptance of tho payment 

(d) Payment in excess of rrgufoiary 
limitations. When a non-Federal source 
makes full payment for sobsistence 
expenses or for common carrier 
transportation exp«mses. acceptance of 
payment for. and. when applicable, 
reimbursement by an agency to. an 
employee (and/or the accompanying 


■ Voliiin# 1 of The |oml FWtffiif IVavtl Regulationf 
tpn*R| to araitobto from tW SoportottmtoM of 
Doairaito. Cknf t r wao t enntl^ Offkok 
WMhUHItao. DC 20401 
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spouse of such employee when 
opplicabie) under this part are not 
subfeci to: 

(1) The maximum per diem or actual 
subsistence expense rates prescribed In 
chapter 301 of this subtitle or by the 
Secretary of Defense in Civilian 
Personnel Per Diem Bulletins; or 

(2) The transportation class of service 
limitations prescribed In chapter 301 of 
this subtitle or the JFTR. 

(e) Reduced per diem rote in partial 
payment tituation. If the designated 
agency official determines In advance of 
the travel that a payment covers some 
but not all of the per diem costs to be 
incurred by the employee (and/or the 
accompanying spouse when applicable)* 
the agency should authorize a reduced 
per diem rate. In accordance with { 301- 
7.12 of this subtitle or analogous 
provisions of 0 FAM 100 or the {FTK. as 
applicable, that Is commensurate %vith 
the known subsistence expense levels. 

f304-M Conditiofia for accepUnca. 

(a) An agency may accept payment 
for employee and/or spousal travel from 
a non>Federal source when a general 
authorization to accept payment (rather 
than an item-bydtem authorization) la 
issued in advance of the travel following 
a determination by the agency official 
designated In accordance with t 304- 
1.3(c) that the payment is: 

(1) For travel relating to an employee's 
official duties (including attendance 
because the employee's presence at the 
meeting Is necessary to permit 
participation In the meeting by another 
employee or because a spouse's 
presence at the meeting or similar 
function Is In tlie interest of the agency) 
under an ofncial travel authorization 
Issued to the employee, and to an 
accompanying spouse when applicable; 

(2) For attendance at a meeting or 
similar function (as defined in i 304- 
12(c)f3) relating to the official dotlea of 
the employee: and 

(3) From a non>Federal source that la 
not disqualified under { 304-1.5 on 
conflict-of-interest grounds. 

(b) Payments may be accepted from 
multiple souft'.es under paragraph (a) of 
this section. 

(c) If a meeting or simitar function 
docs not concern u subject of mutual 
interest to the employee's agency and 
the non-Federal source, acc-eptance of 
payment from the non-Federal source 
untkr paragraph (a) of this section is 
limited to pa>7nent in kind and to the 
types of services the non-Federal source 
generally provides: e.g.* air passenger 
transportation services provided by a 
commercial airline. 


f 304-1.5 Confttct-of-lntafasl anatys ia - 

(a) Payment from a non-Federal 
source shall not be accepted If ihe 
authorized agency ofTictal determines 
that acceptance under the circumstances 
would cause a reasonable person with 
knowledge of all the facts relevant to a 
particular case to question the integrity 
of agency programs or operations. In 
making this determination, an 
authorized agency official shall be 
guided by ail relevant considerations, 
including, but not limited to: 

(1) The Identity of the non-Federal 
source: 

(2) The purpose of the meeting or 
similar function; 

(3) The Identity of other expected 
participants; 

(4) The nature and sensitivity of any 
matter pending at the agency affecting 
the Interests of the non-Federal source; 

(5) The signiflcance of the employee's 
role in any s\ich matter and 

(6) The monetary value and character 
of the travel beneflls offered by the non- 
Federal source. 

(b) The authorized agency official may 
And that while acceptance from the 
non-Federal source Is permissible. It is 
In the interest of the agency to qualify 
acceptance of the offered payment by, 
for example, authorizing attendance at 
only a portion of the event or limiting 
the type or character of benefits that 
may iw accepted. 

f 304-1.4 Payment guidetlnem. 

(a) Payment other than in kind. 
pB 3 niicnt 8 from a non-Federal source for 
an employee and/or accompanying 
spouse, other than payments in kii^ 
shall be by check or similar instrument 
made payable to the agency. Any such 
3 rment received by the employee on 
half of the agency for his/her travel 
and/or that of the accompanying spouse 
is accepted on behalf of the agency and 
is to be submitted as soon as practicable 
for credit to the agency appropriation 
applicable to such expenses. When the 
acceptance of payment has been 
approved in advance by the designated 
agency offleiaL the agency, or employee 
on behalf of the agency for his/her 
travel (and/or that of the accompanying 
spouse, when applicable), may, in 
accordance with the provisions of i 304- 
13(d). accept payment in excess of 
applicable limitations, provided that the 
accommodation or other benefit 
furnished is comparable in value to that 
offered to, or pui^ased by, other 
similarly situated individuals attending 
the meeting or similar function. When 
the applicable limitation will be 
exceeded, pavment should be required 
in advance of the trovel. 


(b) Payment in kind. When the 
acceptance of payment has been 
approved In advance by the designated 
agency official, the employee, for his/ 
her travel (and/or that of the 
accompanying spouse, when 
applicable), may. In accordance with the 
provisions of { 304-1.3{d). accept 
payment in kind In excess of applicable 
limitations, provided that the 
accommodation or other benefit 
furnished is comparable in value to that 
offered to, or pui^ased by, other 
similarly situated Individuals attending 
the meeting or similar function. 

{ 304-1.7 Reknburaemem ciakna (or 
officiai travel txpenaee. 

(a) The employee (and/or 
accompanying spouse when applicable) 
shall submit to the employing agency on 
authorized reimbursement forms all 
travel expense reimbursement claims, 
and shall Itemize all expenses incurred 
which exceed applicable limitations (see 
( 304-13(d)). Generally, the employee, 
and/or accompanying spouse when 
applicable, shall Iw reimbursed an 
amount not to exceed applicable 
limitations. However, when the non- 
Federal source. In accordance %vith the 
provisions of ( 304-1.3{d). makes full 
payment in exx^ess of applicable 
limitations for reimbursable subsistence 
expenses or common carrier 
transportation expenses incurred, 
reimbursement shall be the amount of 
the pa>iiient from the non-Federal 
source. Reimbursement for expenses in 
excess of regulatory llmllations shall not 
in any case exceed the amount of the 
expenses incurred. 

(b) The agency may reimburse the 
employee (end/or accompanying spouse 
of such employee when applicable) for 
only the types of expenses defined In 

SS 301-7.1 (b)(6) and (c) of this subtitle 
or In analogous provisions of 6 FAM 100 
or the fFTR, as applicable, for per diem 
allowances, trunsporlation expenses, or 
other miscellaneous travel expenses. 

(c) If an accepted payment covers 
only a portion of one or more types of 
t)>e expenses incurred (e.g^ $50.00 per 
night for lodging In a locality with an 
$85.00 per night maximum I^glng 
allowance), the agency shall reimburse 
the employee (and/6r accompanying 
spouse when applicable) only the 
amount to which hc/abe otherwise 
would be entitled under applicable 
regulation (chapt er 30 1 of this subtitle. 6 
FAM 100. or the IFTR). (See t 304-1.3(c) 
regarding reduccNcl per diem rate 
situations.) 

(d) If an accepted payment covers in 
full one or more types of expenses 
described in paragraph (b) of this 
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section (e.g.. payment for lodging 
accommodations) but does not cover all 
of the travel expenses incurred, the 
agency shall reimburse the employee 
(and/or accompanying spouse of such 
employee when applicable) for those 
expenses that are not covered by the 
payment, not to exceed applicable 
limitations established in chapter 301 of 
this subtitle or in analogous provisions 
of 0 FAM 100 or the fFTR. 

9 304-1.0 Limitations and penalties. 

(a) This part is the only authority 
under which an agency may accept 
payment from a non-Fedcral source, or 
authorize an employee to accept such 
payment on (>ehalf of the agency, in 
connection with the attendance of its 
employee (and/or the accompanying 
spouse of such employee when 
applicable) at a meeting or similar 
function. An agency may not accept, 
under an agency gift statute or other 
similar authority, payment for travel, 
subsistence, and related expenses 
incurred by an employee and/or 
accompanying spouse to attend a 
meeting or similar function. However, 
nothing in this part prohibits an agency 
or employee from accepting payment as 
follows: 

(1) When authorized under S U.S.C. 
4111 or 5 U.S.C. 7342; 

(2) When payment is for travel to be 
performed for a partisan rather thon an 
official purpose in the case of an 
employee who is exempt from the Hatch 
Act under 5 U.S C. 7324(d); 

(3) When authorized pursuant to an 
agency gift statute or similar statutory 
authority and payment is for attendance 
at or participation in an event (other 
than a meeting or similar function) 
relating to the official duties of the 
employee: or 

(4) When consistent with the 
applicable standards of ethical conduct 
regulation concerning personal 
acceptance of gifts. 

(b) An employee who accepts any 
payment in violation of this part is 
subject to the following: 

(1) The employee may be required, in 
addition to any penalty provided by law 
and applicable regulations, to repay for 
deposit to the general fund of the 
Treasur>\ an amount^ual to the 
amount of the payment so accepted; and 

(2) When repayment is required under 
paragraph (b)(1) of this section, the 
employee shall not be entitled to any 
reimbursement from the Government for 
such expenses. 

« 304-1.9 Reports. 

(a) Agency reports. Each agency shall 
submit semiannual reports of payments 
^soe definition of payment in 9 304- 


1.2(c)) which total more than $250 per 
event, and which have been accepted 
under this part with respect to the 
attendance at. or participation in. a 
meeting or similar function by an agency 
employee, and/or accompanying spouse 
of such employee when applicable. 
Negative reports are required. 

(1) Submission. The head of each 
agency (or his/her designee] shall 
submit the semiannual report to the 
Director of the Office of Government 
Ethics (OCE). 1201 New York Avenue. 
N.W.. Suite 500. Washington. DC 20005- 
3917. The report shall be based on when 
payment is received rather than when 
travel is performed, and shall be 
submitted as follows; 

(1) Not later than May 31 of each year 
witli respect to payments received in the 
preceding period thinning on October 1 
and ending on Mardi 31; and 

(ii) Not later than November 30 of 
each year with respect to payments 
received in the preceding period 
beginning on April 1 and ending on 
September 30. 

(2) Information required. Except as 
provided in paragraph (a)(6) of this 
section, the report shall specify the 
following information in the order 
presented: 

(i) The name of the agency submitting 
the report; 

(ii) Each event (meeting or similar 
function) for whic^ an agency accepts 
payment under this part of more than 
$250 for an employee and spouse 
together, or for either the employee or 
the spouse separately, including: 

(A) The 8^pnsor(s) of the event; 

(B) The location of the event; 

(C) The date(8) of the event; and 

(D) The nature of the event; 

(iii) The name of each employee for 
whom such payment was accepted in 
connection with the event including: 

(A) The employee's Government 
position; and 

(B) The employee's travel datefs) in 
connection with attendance at the event; 

(iv) The name of the accompanying 
spouse, if applicable, for whom payment 
was accepted in connection with the 
event, including: 

(A) The name of the employee 
accompanied by the spouse: 

(B) The employee's Government 
position; and 

(C) The spouse's travel datc(8) in 
connection with attendance at the event; 

(v) The identity of any non-Fedcral 
source from which paymient was 
accepted in connection %vith the event; 

(vi) An itemization of the benefits 
accepted by the agency in connection 
with attendance at the event, including 
for each benefit: 


(A) A description of the benefit, 
provided that benefits accepted as a 
part of a conference or training fee need 
not be reported separately; 

(B) The method of payment (payment 
in kind or by check or similar 
instrument); 

(C) The individual for whom payment 
was accepted (employee or spouse); 

(D) The non-Fedcral source that 
provided the benefit; and 

(E) The amount of the payment; and 

(vii) The total value of the payments 

accepted for the employee and/^or 
spouse in connection with the event 
identified as follows: 

(A) The total amount of payments 
provided by check or similar instrument; 
and 

(B) The total value of payments 
provided in kind. 

(3) Valuation of payments in kind. In 
the case of conference, training, or 
similar fees waived or paid by the non- 
Federal source, report the amount 
charged other participants. In the case 
of transportation or lodging, report the 
cost to the non-Federal source, or 
indicate the rate that would have been 
charged a similar non-Fedcral source for 
a similar benefit at the time the benefit 
was provided. In the case of meals or 
other benefits that are not provided 
incident to transportation, lodging, or a 
conference, training, or similar fee. 
report the cost to the non-Federal source 
or provide a reasonable approximation 
of the market value of the benefit. 

(4) Valuation of noncommercial 
benefits furnished by a non-Federal 
source —(i) Transportation. In the case 
of transportation on a chartered, 
corporate or other private aircraft, 
report the first-class rate that would 
have been charged by an air common 
carrier at the time the transportation 
was provided or, if common carrier 
transportation was unavailable between 
the two locations, report the cost of 
chartering a similar aircraft using a 
commercially available service. 

(ii) Lodging. In the case of lodging for 
which no commercial rate is available, 
report the maximum lodging rate 
prescribed in chapter 301 of this subtitle; 
section 925. a per diem supplement to 
the Standardized Regulations 
(Government Civilians. Foreign Areas); 
or Civilian Personnel Per Diem Bulletins 
issued by the Secretary of Defense, as 
applicable. 

(5) Public availability of reports. 
Except as provided in paragraph (a)(6) 
of this section, the Director of OGE shall 
make any report filed pursuant to this 
section available for public Inspection 
and copying within 30 days after the 
applicable due date or within 30 days 
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after the date OGE actually receives the 
report, whichever is later. 

(6) Exemption. To the extent that 
information is protected from disclosure 
by statute, an agency is not required to 
furnish information otherwise required 
to be reported. Information that may be 
disclosed shall be submitted to OGE and 
made available to the public in 
accordance with paragraph (a)(5) of this 
section. Information that is not disclosed 
because it is protected from disclosure 
by statute shall be made available by 
the reporting agency for review by 
properly cleared OGE personnel. 

(b) Employee reports. Payments 
properly accepted under this part are 
accepted by the agency. Receipt of a 
benefit by an employee and/or the 
accompanying spouse, when applicable, 
on behalf of the agency under the 
authority of this part is not required to 
be reported as a gift on any confidential 
or public financial disclosure report that 
the employee is required to file pursuant 
to law or OGE regulation. Acceptance of 
payment by an employee for himself/ 
herself and/or the accompan>ing 
spouse, when applicable, under 
authorities other than this part may be 
subject to other reporting requirements 
such as those required by the Ethics in 
Government Act of 1978, as amended, 
including reporting the payment on the 
employee's financial disclosure report. 

Dated: October 14.1992. 

Richard G. Auttiii, 

Administrator of General Services. 

|FR Doc. 92-28901 Piled n-^-92; 8:45 am] 
anxMio cooc 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parta 64 and 68 

ICC Docket No. 92-90; FCC 92-443) 

Telephone Consumer Protection Act 
of 1991; Correction 

aosncy: Federal communications 
Commission. 

action: Correction to final rule. 

SUMMARY: This document contains 
corrections to the final rule, which was 
published Friday. October 23.1992 (57 
F*R 48333). The rule relates to 
amendment of the Commission's rules to 
establish procedures for avoiding 
unwanted telephone solicitations to 
residences, and to regulate the use of 
automatic telephone dialing systems 
(autodialers). prerecorded or artificial 
voice messages, and telephone facsimile 
machines. 

CFFECnvi DATE: December 20,1992. 


FOR FURTHER INFORMATION CONTACT: 

Suzanne Hutchings. Domestic Services 
Branch, Domestic FaeiJities Division. 
Common Carrier Bureau. (202) 634-1802. 

SUFPLEMENTARY INFORMATION; 
Background 

The final rule that is the subject of 
these corrections amends parts 54 and 
68 of the Commission's rules to establish 
procedures for making telephone 
solicitations to residences, and for using 
automatic telephone dialing systems 
(autodialers), prerecorded or artificial 
voice messages, and telephone facsimile 
machines. The Report and Order (R&O) 
is issued pursuant to requirements of the 
Telephone Consumer Protection Act of 
1991 (TCPA) Pub. L 102-243, Dec. 20. 
1991), which, effective December 20, 
1092, amends title 11 of the 
Communications Act of 1934, as 
amended, by adding new section 227 
and conforming section 2(b). 

Need for Correction 

As published, the summary and final 
regulations contain errors which are in 
need of correction. 

Correction of Publication 

Accordingly, the publication on 
October 23.1992 of the final regulations, 
which were the subject of FR Doc. 92- 
25686, is corrected as follows: 

SUPPLEMENT ARY INFORMATION: On page 
48334. in the first paragraph (continuing 
from the previous page), line 3 of the 
paragraph and inside the parentheses, 
the date "October 14.1992" is corrected 
to rend "October 16,1992". 

Paperwork Reduction Act Statement 

On page 48334. in the first column, in 
the paragraph entitled ''Estimated 
Annua/the phrase " * * * 
estimated to be 30.000 recordkeepers X 
260 hours per recordkeeper « 7.800.000 
recordkeeping hours." is corrected to 

read.estimated to be 30,000 

recordkeepers X 31hours per 
recordkeeper * 936,000 recordkeeping 
hours.", and the phrase •• • • • 
estimated to average 260 hours per 

recordkeeper,.is corrected to 

read.estimated to average 31.2 

hours per recordkeeper.* * * ", 

Final Regulatory Flexibility Analysis 

On page 48334. in the third column, 
under the subheading "I. Need and 
Purpose of this Action", in the 16lh line 
from the bottom of the page, the date 
"December 21,1992" is corrected to read 
"December 20.1992". 


Supart L—Roatrlctiona on Telephone 
Solicitation 

§64.1200 ICorrected) 

On page 48336 in § 64.120a paragraph 
(e)(2)(iii) (continuing from the previous 
page, in the first column on the second 
line which reads * must obtain a 

consumer's consent to., the text 

is corrected to read.must obtain 

a consumer's prior express consent to 

• • • •• 

Federal Communications Commission. 

Doona R. Searcy, 

Secretary. 

|FR Doc. 92-27000 Filed 11-6-92; 645 aro| 
eiujNO cooc f7ia-et-M 


47 CFR Part 90 

[PR Docket No. 66-3; FCC 92-478] 

Eligibility for the Specialized Mobile 
Radio Services In the 600 MHz Land 
Mobile Band 

agency: Federal Communications 
Commission. 

action: Final rule; Order denying 
request for stay. 

SUMMARY: The Commission has adopted 
an order denying a request to stay its 
termination of several waivers 
permitting wireline telephone common 
carriers to become base station 
licensees in the Specialized Mobile 
Radio Service. These waivers, when 
granted, were conditioned upon the 
outcome of the proceeding in PR Docket 
No. 86-3. which considered elimination 
or modification of the existing 
restriction on the eligibility of wireline 
telephone common carriers to become 
Specialized Mobile Radio Service 
licensees. The Commission terminated 
its proceeding in PR Docket No. 86-3 
because its original notice of proposed 
rule making and the comments filed in 
response to it did not reflect numerous 
changes in the Specialized Mobile Radio 
industry subsequent to adoption of the 
notice. 

EFFECTIVE DATE: October 3a 1992. 

FOR FURTHER INFORMATION CONTACT: 
Myra C. Kovey, (202) 632-6497, Private 
Radio Bureau. 

8UPFUEMENTARY INFORMATION: 

Order 

In the matter of amendment of part 90 of 
the Commission*! rules governing eligibility 
for the specialized mobile radio services in 
the 800 MHz land mobile band. 

Adopted: October 22,1992. 

Released: October 3a 1992. 

By the Commission: 
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1 . By order. 7 PCC Red 4306 (1092). we 
t•^ninated our proceeding in PR Dc^el 
No. where we considered 
elimination or modification of our 
existing restrictions on the eligibility of 
wireline telephone common carriers to 
become base station licensees in the 
Specialised Mobile Radio (SMR) 

Service. Oting numerous changes in the 
SMR industry subsequent to adoption of 
the Notice of propos<^ rule making in 
the proceeding.' we found that neither 
the notice nor the comments filed in 
response to It remained relevant to a 
meaningful determination of the issues.* * 

2 . Having terminated PR Docket No. 
6&-3. we alto terminated several 
waivers of the wireline prohibition that 
we had previously granted conditioned 
on the outcome of this proceeding.* To 
minimize disruption of service, though, 
we provided a short transition period. 
All outstanding conditional waivers 
would be terminated within ninety days 
of the effective date of the order unlesa. 
within sixty days after the effective 
date, waiver recipients submitted a 
showing justifying their waivers in view 
of the policy considerations 
under^rding (he wireline restriction. 
Waiver recipients submitting showings 
would retain their SMR interests while 
their submissions were under 
consideration.^ 

3. Southwestern Bell Corporation 
seeks a stay of this waiver termination.* 
We evaluate its request under the four* 
element test traditionally adopted for 
this purpose: (1| The likelihood that 
petitioners will prevail on the merits of 
(he appeal; (2) the likelihood of 
irreparable injury to the petitioners in 
the absence of a stay: (3) injury to other 
interested parlies that might arise from 
grant of a stay: and (4) whore the public 
interest lies.* 

4. Southwestern Bell maintains that 
failure to stay the tennination of its 
waiver will cost it the time and expense 
of rejustification, or. worse yet. of 
planning disposal or dissolution of its 
existing SMR properties. If a stay Is not 


1 NrHkir of P rop o prd Rul« Making. PH Dockol No. 
m-X SI FR 2V10 (jAituAry 22. lOSBj. 

* Dell AtUnllc RnlcrprltM Intematlofuil Inc. and 
Sovihwostrm BrU CQfpomUon Imvo fUod 

for rocoiuideralioa of ih« Order DetlScMih 
CotpofeUofi Km filed t petttlon for review in the 
United Steles Court of AppeeU for the District of 
CotumUe Circuit 

* These metuded welvers grented lo Pedflc 
Telesis. Inc.. Advanced Paging Servicea. Inc. US 
West Psgmg. Inc.. Soolhwestem BcU. and Beil 
Atlantic ^lerpnaes IntemaiMnal Inc. 

« Order at 439g 

* Anwrican Mobila Tetecommunicationa 
Aasociatioit Inc^ has fUed an oppoeiUoo to the 
petition for stay. 

* See. Washlnglcm MetropoUtan Area Transit 
Cumasisaion v. Holiday Toura. Inc, SSQ F.2d S41 
(DC Qr. IS77). 


granted and properties are disposed of 
before (he case is completed, 
furthermore. Southwestern Bell argues 
that it will be irreparably harmed by the 
loss of its licenses and that its end users 
will suffer from the loss of its service. 
Southwestern Bell predicts that it will 
prevail on the merits of its appeal. And, 
it argues, there is no possibility of harm 
to others should a stay be granted, since 
it has operated for almost five years 
under Its waiver without complaint of 
discrimination or unfair competition. 

5. While we do not share 
Southwestern Bell's confidence in the 
ultimate success of Its appeal, we must 
assess its claim in a flexible fashion, 
balancing the equities through a 
consideration of the other aspects of our 
test.* Southwestern Bell asserts, and we 
agree, that a premature relinquishing of 
control over its SMR interests could 
cause irreparable harm to the company 
and considerable inconvenience and 
expense to its systems' end users. Our 
order does not mandate loss of controL 
however, but simply terminates existing 
w*aivers with an express invitation to 
rejustify them. Thus, as a practical 
matter, submitting a new waiver 
showing is the only *"iniury'* that 
Southwestern Bell, or any other waiver 
recipient w^ill face absent grant of a 
stay.* 

6 . We do not on balance, find this 
task of preparing and submitting a 
waiver justification so in|uriou8 as to tip 
the scales of hardship toward 
Southwestern Bell. Until and unless 
Southwestern Bell is forced to relinquish 
control of its SMR interests, an event 
that is neither imminent nor inevitable 
under our order, other interested parties 
are not affected by our decision. 
Southwestern Bell may. upon 
submission of a waiver justification, 
continue operating its systems as it has 
in the past. The status quo, in short, is 
not significantly chang^ by the 
operation of our order. 

7. In view of the above, we conclude 
that equitable relief staying the 
tennination of conditional waivers In 
our order in PR Docket No. 86~3 is not 
justified. Accordingly, it is ordered. That 
the petition for stay Hied by 
Southwestern Bell Corporation is 
denied. 


^ Holiday Toun. lac.. at 842 

* Should a tubmlialon ba deniad lha waivar 
racipUMil wovid than ba ragulrvd lo aithat nHinqoiah 
control of its 8MK Iniaratia or appaal tha atafT• 
danial lKro«igh approprlata channala. Naithor 
proapad la ao immadiala aa to warrant aqvllabla 
rat^ at thia lima. Howavar. 


Fedaral Communications Commission. 
Donna R. Searcy. 

Secretary. 

(FR Doc B2-27(Mn Tiled 8:4S ani| 

aajjNO cooc srty^i-ai 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
49 CFR Part 24 
RtN 212S-AC7S 

Untform Rek>catk>n Aaalatance and 
Real Property AcquMtion Regulation 
for Federal and Federally Asalated 
Programs; Correction 

AOENCY: Office of the Secretary. Federal 
Highway Administration (FHWA), DOT. 

ACnOH: Final rule; technical correction. 

SUMMAHV: This document contains a 
technical correction to the final rule on 
uniform relocation assistance and real 
property acquisition that appeared at 
pages 33264 through 33266 in the Federal 
Register of July 27.1992 (57 FR 33264) FR 
Doc- 92-17636. This correction is 
necessary to correct the reference to 
title XI of the Financial liutitutions 
Reform. Recovery, and Enforcement Act 
of 1989 (FIRREA) in the final rule text 

EfTEcnvE date: November 9,1992. 

FOn FURTHER IWFORSHATIOH COMTACT. 

G.B. Saunders, Chief, Operations 
Division. Office of Right-of-Way, HRW- 
2a (202) 366-0142; or Reid Alsop. Office 
of the Chief Counsel. HCC-31, (202) 366- 
1371, 400 Seventh Street SW.. 
Washington. DC 20590. 

SUPPLEMENTARY INFORMATION: In FR 
Doc. 92-17638, in the issue of Monday, 
|u1y 27.1992, on page 33286, the 
reference to the United States Code for 
title XI of the Financial Institutions 
Reform. Recovery, and Enforcement Act 
of 1989 (RRREA) contained an error in 
citing to the section number which must 
be corrected for proper citation. 

Ust of Subjects in 49 CFR Part 24 

Real property acquisition. Relocation 
assistance. Reporting and recordkeeping 
requirements. Transportation. 

Accordingly, 49 CFR 24.103 is 
corrected by making the technical 
amendment as set forth below. 

PART 24—[AMENOEOI 

1 . The authority citation for part 24 
continues to read as follows: 

AiNhoffily: 42 U.8.C 4601 et seq,; 49 CFR 
1.48(cc). 
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{24.103 ICorrectedI 
2 . In S 24.103(dK2) the citation 
"(nRREA) (12 US.C. 1331 elseq.).” is 
revised to read “(FIRREA) (12 U.S.C. 
3331 e/smy.)." 

This document is issued under the 
authority of 23 U.S.C. 315 and 49 CFR 
1.48. 

iMuod on: November 2.1992. 

Sloven E. WermcranU. 

Chief Counsel 

|FR Doc. 92-27066 Filed 11-6-92; 8:45 am| 
WUJ90 COO€ 4ftO>2^4f 


Federal Highway Administration 
49 CFR Part 363 
RIN 212S-AD07 

Commercial Driver's License 
Standards; Disqualifications, Technical 
Amendment 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Final rule; technical 
amendment. 

summary: This document corrects a 
final rule that appeared in the Federal 
Register on October 3.1889 (54 FR 
40788). The correction is necessary to 
remove a duplicative paragraph 
involving minimum periods of 
disqualifications and penalties for 
convictions of disqualifying offenses and 
durations of disqualifications for 
persons who commit criminal offenses 
or serious traffic violations. 

EFFECTTve DATE: November 9.1992. 

FOR FURTHER INFORMATION CONTACT. 

Ms. W. Teresa Doggett Driver 
Standards Division* Office of Motor 
Carrier Standards. (202) 366-4001, or Mr. 
Paul Brennan, Office of the Chief 
Counsel, (202) 366-0834, Federal 
Highway Administration. 400 Seventh 
Street. SW., Washington. DC 20590. 
Office hours arc from 7:45 a.m. to 4:15 
p.m., e.t.. Monday through Friday, except 
legal Federal holidays. 

SUPPLEMENTARY INFORMATION: Title 49, 
Code of Federal Regulations. S 383.51 
was amended by a final rule published 
in the Federal Register on October 3, 

1989 (54 FR 40788). The rule included 
minimum periods of disqualifications 
and penalties for convictions of 
disqualifying offenses and durations of 
disqualifications for persons who 
commit criminal offenses or serious 
traffic violations. When S 383.51(c) was 
amended on October 3.1988. paragraph 
(c)(3) should have been omitted, ‘rte 
FHWA is therefore amending { 383.51(c) 
to remove paragraph •"(c)(3)" since it U 
duplicative of paragraph "(cK2)."- 


Ruleraaking Analyses and Notices 

Executive Order 12291 (Federal 
Regulation) and DOT Regulatory 
Policies and Procedures 

The FHWA has determined that this 
action is not major within the meaning 
of Executive Order 12291 or significant 
witliin the meaning of Department of 
Transportation regulatory policies and 
procedures. Since this final rule makes 
only 8 technical amendment to current 
regulatory language, it is anticipated 
that the economic impact of this 
rulemaking will be minimal; therefore, a 
full regulatory evaluation is not 
required. 

Regulatory Flexibility Act 

In compliance with the Regulatory 
Flexibility Act (Pub. L 96-354.5 U.S.C. 
601-612). the FHWA has evaluated the 
effects of this rule on small entities. 
Based on the evaluation, the FHWA 
hereby certifies that this action will not 
have a significant economic impact on a 
substantial number of small entities. 

Executive Order 12612 (Federalism 
Assessment) 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12812. and it has been determined that 
this action does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment 

Executive Order 12372 
(Intergovernmental Review) 

Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities apply to this program. 

Paperwork Reduction Act 

This action does not contain a 
collection of information requirement for 
purposes of the Paperwork Reduction 
Act of 1980.44 U.S.C 3501 et seq. 

National Environmental Policy Act 

The agency has analyzed this action 
for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq,] and has determined 
that this action would not have any 
effect on the quality of the environment. 

Regulation Identification Number 

A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 


October of each year. The RIN number 
contained In the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 

List of Subjects in 49 CFR Part 383 

Commercial driver's license standards 
-requirements and penalties. Highways 
and roads. Motor carriers. Motor vehicle 
safety. Reporting and recordkeeping 
requirements. 

In view of the above, the FHWA is 
amending 49 CFR Part 383 as follows: 

PART 383—{AMENDED] 

1 . The authority citation for 49 CFR 
port 383 continues to read as follows: 

Authority: Title XII of Pub. L 99-570.100 
Slat. 3207-170; 49 UAC 3102; 49 U.S.C App. 
2506; and 49 CFR 1.48 

(383.61 lAmendod] 

2 . Section 383.51 is amended by 
removing paragraph (c)(3). 

Issued on: November 2.1992. 

Steves C. Wennarantx, 

Chief Counsel 

[FR Doc. 92-27067 Filed 11-6-92; 845 am) 
aiLUNO CODE «ei0>29-ll 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1002 

lEx Parte No. 246 (Sut>44o. 10)) 

Regulations Governing Fees for 
Services Performed In Connection 
WKti Ucenalng and Related Services— 
1992 Update 

agency: Interstate Commerce 

Commission. 

action: Final rules. 

summary: In this proceeding the 
Commission adopts the 1992 user fee 
update. The fee increases here result 
from the implementation of the update 
formula set forth in the Commission's 
regulations. Because final rules have 
been adopted In Safety Fitness Policy, 8 
l.C.C.2d 123 (1991), the Commission will 
Implement the filing fee increases for 
permanent and emergency temporary 
motor carrier operating authority 
applications and motor carrier finance 
proceedings which were deferred in 
Regulations Governing Fees for 
Services — 1990 Update, 7 l.C.C2d 3 
(1090), and Regulations Governing Fees 
for Services^l991 Update, 8 LC.C.2d 13 
(1991). After review of the comments the 
Commission has determined that It is 
appropriate to adopt only a 25 percent 
increase to the capped fees for rail 
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finance, abandonment, and exemption 
proceedings, which were adopted in 
Regulations Coveming Fees For 
Services^l989 Update, 5 LCC2d 817 
(1989). Also in view of the public's 
concerns about the propos^ increases 
for complaints and complaint>type 
declaratory orders, the Commission 
adopts modified fee increases to $1,000 
for each of those fee categories. 

emenva date: These regulations are 
effective on December 9.1992. 

FOn FURTHEA tNFORIiATfON COMTACT: 
Kathleen M. King 202-927^83. (TDD 
for hearing impaired: 202-927-5721). 

SUPPLEMENT ARY INFORMATION: Dn 
August 10.1992. at 57 FR 3SS57. the 
Commission issued a notice of proposed 
rulemaking in this proceeding whi^ 
proposed the 1992 user foe update. The 
Commission concludes that these fee 
increases will not have a significant 
economic impact on a substantial 
number of small entities because the 
Commission's regulations provide fur 
the woiver of flbng fees when the 
required showing of financial hardship 
or public interest criteria Is establish^ 

This decision will not have a 
significant impact upon the quality of 
the human environment or the 
conservation of energy resources. 

List of Subjects In 49 CFR Pari 1002 

Administrative practice and 
procedure. Common carriers. Freedom 
of information. User fees. 

Decided: October 28.1992. 

By the Commitslon. Chainnan FliilbUt. Vice 
Cheirman McOoniitd. CommiMtoner* 
Simmon*. Phillip*, tml Emmett 
Commi**iooer Emmett did not participate In 
the dispo*ition of thi* proceeding. 

Sidoey L. Strickland. |r.. 

Seerttiary, 

For the reasons set forth in the 
preamble, title 49. chapter X. part 1002. 
of the Code of Federal Regulations is 
amended as follows: 

PART 1002—FEES 

1 . Hie authority citation for pari 1002 
continues to read as follows: 

Authority: 5 U.SC S52(*H4KA|. S US.C. 
553. 31 US.a 9701. and 40 US.C 10321. 

2 . Section 1002.1 is amended by 
revising paragraph (b) and the chnri in 
paragraph (0(6) to read at follows: 

11002.1 Faaa for rscortls search, ravtaw, 
copying, oactthcaUon, anri ratatad aarvloaa. 
• • • • • 

(b) Service involved in examination of 
tariffs or schedules for preparation of 
certified copies of tariffs or schedules or 


extracts therefrom at the rate of $2X100 
per hour. 


(0 - • • 
(6) • • • 


Grad* 

RM 

Grad* 

Rata 


S8 23 

nsum 

$1455 

* 

6.7$ 

in 

1603 

*1 

7.6S 

11 

1761 

* 

8SS 


21.10 


961 

IS. 

2509 

6 _ __ 

10.70 

14__-. 

296$ 


1190 

15 tnd owr- 

34 66 


13.18 



• • • 

• 

• 



3. Section 1002.2 is amended by 
revising paragraph (0 to read as follows: 


S 1002.2 FMngfaas. 

• • • • • 

(fl Schedule of filing fees. 


Typa of p^ocaadings 

Faaa 

Pan 1: NoA<Aaa AppAcalSor^ for 
OparaUng Autnortfy or £*• 
ampllona 

<11 An appi^Son lor motor cam- 

S250 

*r oparsinQ mSMtr. a cams- 
esm Ot ragpwaon InolutSr^ a 
carvucata of ragairation for 
cartatfi foragn oarriar*; OroMr 
aulhorSy. amior carder oparat' 
mg or e*emp6on aiAhonly: or 
houeer^ good* freight for¬ 
warder authority 

(2) A Nnee* only appicason lor 

too 

mo4or common earner aulhoray 
under 49 US G 10022(bK4)(E) 
or motor comred adhonty 
undar 49 U.SXX l0923<bKSHA) 
10 traneport food and nPalad 
product*. 

(3) A pesaon to imerprat or dartfy 

2.400. 

an oper*Sr>g aiAhonty \mdar 49 
CFR 1ie0j64 

(4) A requeN leeldr^ lha modA- 

40 

caaon of operaSng auchoray 
only to the actant of making a 
mmgtanal oorrocOort, when lha 
ongmM mrtjr was caused by 
appScam. a change In the 
name of Sw aNppor or owner 
of a pfant isa. or lha change of 
a hghway nama or numbar. 

<51 A paobon to renew authority 

200. 

to Vanaport exploaism* under 
49 U.5.C. 10922 or 10023 
(61 An enpicaeon lo remenm re- 

2sa 

eaheson or bmeden unduly 
narrow aufhoHty 

(71 An appScabon lor adhonty to 

too 

dawaN from authorized regufar- 
route aumonty under 49 U &C. 
10923<a| 

(8) An iopacabon for motor card¬ 

too. 

er or weiar camar temporary 
authodty urxter 49 U S.C 
1092699 

(9) An appaoaion for motor cant¬ 

60 

er emargan^ famporvy au- 
thoniy under 49 U.S.C 
10926(cl(l|. 



Type Of proceadingt 

Fee* 

<101 An aetentfon of the bma 
period dunng vdiich an out* 
etanrSng appkeabon for emer¬ 
gency temporary authority aa 
deAnad in 49 OSC 

10926(0<1) may oonbnue 

20 

<111 Raquaaf lor nama change of 
camar. broker, or household 
good* treighl lorwerdar 

9 

<121 A noace raqutrad by 49 
US.C 10524(b| to engage in 
oompenaated miarcorporaia 

haU^ IncluiSng an updated 
nobca requved by 49 CFR 
1167.2 

60 

<131 A noaoa of infad to oparala 
under tie agncdlural ooopare- 
ave e>mmpaon in 49 U.SC. 
tOS26<aKS1 
<14) (Raaervedl. 

60 

<1S) A idd peSbon lo aubabtuta 
appicani in a pending operat¬ 
ing nghfs procaodng 
(16) (Raaervedl 

Pert N: NorvUafl AppUcatlona to 
(Recontlnue Treneportabon 

25 

(17) A nobce or peSSon lo rSa- 
oonbnue ferry aervica undar 49 
U.$.a 10906 

10.000 

(16) A pebbon to diaconbnua 
motor camar of paaeenger 
(ranapodabon in one aiaia 
(19) (Raaervedl 

Pari III; NohRaS Appiceltone 
to Enter Upon a Panlcdar R- 
nancMi Tranaacllon or Mil 
Arrangemam 

1.000 

<201 An applicabon lor Via pooling 
or rSviwon of traffic 

1306 

(21) An appacaiion involvvig lha 
purchaaa. leaea, conaokdatton. 
merger, or aotyuMon of control 
of a motor or water earner or 
c^nera undar 49 USXX 11343. 

900 

(22) An application lor approval of 
a non-rM rata asaodabon 
agreement. 49 UBjC- 10706 

(23) An applicabon lor approval of 
an amendrears lo a norwai 
rata esaociabon agreemed. 

12.200 

(4 Sigrvbcad amandmed.. 

2000 

(4) Minor amandmed- 

40 

(24) An appUcabon for temporary 
auViodty lo operate a motor or 
water omer 49 U.SC. 11349 

200 

(25) An appftcabon lo kranalar or 
laeaa a oarvScale or permit, av 
cMSng a oadAcala of regatra- 
bon. and • broker'* Icenea 
undar 49 U S C 10926 or a 
barttlar of a water earner ax- 
empeon auviorttad under 49 
use 10542 and 10S44 

(26) (Reaorved) 

250 

(27) A pabbon lor axempbon 
under 46 UB.C 11343(e1. 
(26)-i32) (Reeerved). 

Pan IV: Ran AppSeatton for 
Dparattag Authority 

250. 

(33KI1 An aopbeaeon lor a oarbS- 
caie authortang the oonabuc- 
eon. aRtanaron. aoquiaibon. or 
operabon of Snet of rMroad. 49 
use. 10901. 

3306 

(R Exbmpl banaacbon undar 40 
Cf=R 115031 

1300 

(34) A Feeder Una Deveiopmad 
Progmm appbeabon fSad undar 
49USXX lOOfOebKiKAMS 

3300 
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Type ol pfocaodings 

Faei 

(36) A Feeder Une OevetapmenI 
Program appicaPQO Med undlar 
40 U^C 109Y(XbKtKA)CiO 
C36H37) (nmrvedj 

Pan V: Ra« Applicadont to ne- 
continua TranaponalSoiY 

SanHcat 

2^. 

(36) An applcatnn lor mAhoh^ lo 
abandon aJl or a porton ol a 
fene ol raOroad or operation 
Iheraol Med by a rairoad 
(aveepi applcationa Wed by 

4.500- 

CotwoMaied Rai Corporation 
purtuarM to Worth East Rail 

Senace Act (Subetle E of TMe 
XI of Pubic Law 97-351. bank, 
rupt railroada, or asompt Mberv 
donmenti under 49 CFR 
1159.50). 


(39) An appAcabon lor aulhonty to 
abaraion afl or a ponton of a 
Mia ol railroad or operation 
thereof Med by ConaoAdaled 
Ral Corporation purauant to 
Mont) East Ran Service Act 

900 

(40) Abendonmenta Wed by bank¬ 
rupt raikoada. 40 CFR 115940. 

800 

(41) Eiwmpl abandonmants. 40 
CFR 116950. 

9.19S 

(49) A noOce or pebOon to dw- 
conlnua passenger bain serv¬ 
ice 

(43) (Reserved). 

Pen VI: Ral Appicettone to 
Enter Upon a Particuiar Fi¬ 
nancial Tranaactlon or Mnt 
Arrangament 

10.000 

(44) An eppicabon lor use ol ter¬ 
minal tacArttea or other 
ttone under 40 U.S,C 11103. 

8,400. 

(45) An eppAcebon lor Vie pooAng 
or dMsmn ol VaMc 49 aS.C 
1134^ 

(4$) An eppAcetion lor two or 
more cemari to coneoAdete or 
merge ihee properliat or barv 
cNaea (or e pen Viereol) Into 
orw corporaoon tor ownership, 
menagervwnt and operation ol 
iie properties previOMSty m 
•eperate ownorshe) 49 U S.C 
11343. 

4.500 

(0 Maior tranaactlon_ 

164.700 

(k) SigraAcant vanaacbon. 

32.900 

(W) Mmor iranaacflon. 

9.700. 

(w) Exerripi trartsacbon (49 
CFR 1180 2(0)1. 

660 

(v) Raeponstve appicaion_ 

(47) An appkeabon ol a norveam- 
ar lo acQUra control at two or 
mora camars through owner- 
stsp of stock or otherwMo 49 
use 11343: 

2.700 

M A4aior Irantwciinn. 

184.700 

(i) SigniAcant Vansacbon 

32.900 

(M) Mnor tranaacbon___ 

9,700 

(M E»emp( tranaacbon (49 
CFR na09(d>] 

650. 

(v) Rr>sponet¥e oppAcaAon__ 

[48) An appAcabon to acquire 
Vackaga nghU ovar. )olnl owrv- 
arshei m, or )olnt uaa ot. wvy 
raeroad Anas ownad and opar- 
tied by any oVier camar wid 
tarmmait ncidantai Vwfeto 49 
U.SC 11343: 

9.700 

V) AAalor tranaacbon .. ... 

164.70a 

80 SignAcar^i Vanaacbon_ 

32.900. 

MO Mmor tranaacbon 

^700 


Type ot proceednga 

Fees' 

(hr) Eaempt baneecbon (49 
CFR 1ie09ed)l. 

650 

N) Resporwwe appicabon_ 

(491 An appbeabon ot a carrier or 
cemeri to purchaae, lease or 
oonvact lo opermia the proper- 
bee ol another, or to aoquire 
control ot anoVief by purcheae 
ot slodi or otharwise. 49 U.S.C. 
11343: 

9.700 

111 trsnftw^iton . . 

164.700l 

(k) Significant vanaacbon_ 

39.900. 

H Mmor irenaaoion. - 

2.700 

(hr) Exampt Vanaacbon (49 
CFR 1l00.9(d)l. 

650. 

(v) Responahra appkeabon^. 

Z7tX> 

(60) An appbeabon lor a detarnb- 
nabon ot fad ot oompeVttorv 49 
U.S.C. 11391 (a)(2) or (b). 

32.000 

(51) An appbeabon lor app^val ol 
a rab rata aaaodabon agree¬ 
ment 49 U.aC 10706. 

(52) An eppAcebon tor approval ot 
ar> amendmani lo a r^ rata 
asaociabon agreamanL 49 
U.S.a 10706. 

31.000. 

8) Srgnilicant amerxtmeni_ 

5.700 

40. 

300 

(53) An appbeabon tor authority to 
hold a poiibon aa officer or 
dVector. 49 U-SXX 11322. 

(S4)(0 An appAcabon to teua ae- 
cunbaa; an appbeabon to 
assume obAgebon or AebiVty in 
reaped to eecunbet of mother, 
m appAcabon or pebbon lor 
modfbeabon of m outatandv^ 
euthortteboa or m eppAcebon 
tor oompeOVye bldrbng requVe- 
ments of Ex Pane No. 158. 49 
CFR Pan 117S 49 US.C 
11301. 

1.400. 

(ii) An exempt vmsacbon under 
49 CFR Pen 1175. 

(55) A pebbon lor exempoon 
foVier Ihm e ruiemekinQ) Med 
by rob camera. 49 U.SC. 
10505: 

660 

(1) Finandel exemption pefbona^ 

3.695. 

80 Abertdonmeni exemption pe- 
bbona. 

3.000. 

(W) Conelrucbon, axtenaiorv ao- 
CMtiborv. Of operation ot a 
rai Ane pebbona. 

3,000. 

(N) OViar exemption pebbons.. .. 
(56H59) [Reeervedl. 

Pan Vlt: Formal Proceedtrvga 

1.625 

(60) A complaint abegvig unlawful 
ralae or preeboee ot carrieri. 
properly brobera. or trelght for¬ 
warders ot houeehotd goods. 

1,000 

(61) A complaint aaelung or a 
pebbon requesting inablubon ot 
m Invesbgelion seeking the 
pretenpoon or division of |oinl 
rates, lares, or dwrgea 49 

u.aa i07q6<tKiKA). 

(62) A pebbon tor dederetory 
order 

3.900. 

8) A pebbon tor dederalory 
order involving dWpule over 
m existing rate or pracbce 
whch la comparable to e 
comptamt prooeedVig. * 

1,000 

fiQ AS other pettiiona for declar¬ 
atory order. 

1.900 


Type ot proceecAnga 

Faes 

(63) Requests lor nabonwtde end 

6.600. 

regionaf oobeeVvefy Med gener¬ 
al rate mcreeaes md ma)or rale 
restrudures ecoompanlod by 
supporting coal end Artenciel In* 
lormebon juabfyino the in- 
aeeaee. 

(64) A pebbon for exempbon Irom 

250 

Abng tanffa by bus camera. 

(66) An eppbeeVon tor ttxpper 

3.100 

antiVuat immuney. 49 U^(X 
lOTOetaMSKA). 

(66) Pebbon for review of state 

1J00. 

reguletion ot sYtraatete rates, 
ruiat. or pracboes Med by Mter- 
atate ra camera. 49 U&C 
11501. 

(67) Pebbon lor review ot stale 

1,900 

regutebon ot invastete rates, 
njlee or pracboes Ated by mier- 
Slate bus cerrlers^ 49 {JS.C. 
11601 

(66>-(71) (Reeervedl. 

Pen VHI: tnformel Proceedtnge 
(79) An appAcabon lor authority to 

560. 

etlibiish reiaaaed value rates 
or rabnge under 49 U.8.C 
10730 (Except that no lee wM 
be assessed tor eppicebons 
seeking such authority in oon- 
neebon ii4ih reduced rales es- 
tabbshed to relieve ctstress 
caused by drought or other nel- 
ural disaster). 

(73) An appAcation lor speoat 

50 

parwxssion lor ihon notice or 
Ihe wefver ot other twVf pub- 
Aehmg requirements. 

(74) The fiAng ot tariffs, rate 

9 per senes 

schadules. contrecia and/or 

Vanemiied 

oonbad aummarlea. Inducbng 
iuppfsmania, 

(75) Special dockat appicabone 

60 

Vom rad and wetar camars 
(Thare la no tee lor raquasta 
involving auma of tZ^JOOO or 
lass). 

(76) Inlormai complamt about rai 

950 

rata appAcabon 

(77)(i) An appbeabon lor ongnal 

3,300. 

quMMcabon as aeb-ineurar lor 
bodily mfury and property 
damage insurance (BiAPD). 

(A) An appAcabon lor original qual- 

300 

Mcabon aa sad-tnaurer lor 
cargo msuranot. 

(78) A sarvice lee lor meurer. 

to per accepted 

surely or self Ineurer accepted 

cerbtlcale or 

cervAcate ot Inturanca. surety 

other 

bond, or othar msbument sub- 

instrument 

mined in lau ot a broker surely 

submitted m 

bond The lee w based on a 

Aeuol a 

•ormula ot $10 per accepted 

broker ttxely 

oerbticate ot ineurence or 

bond 

surety bond as mdlcailon ot 
ICC insurance aeVvify. 

(79) A petrtlon lor waiver of any 

350. 

provision ot the lease and mtar- 
change regulaDons. 49 CFR 
Pvt 1067. 

(60) A petaon lor rsmstatement 

60 

ol revoked operaMig authority 
(81H62) (Reservedl 

163) PatMon lor rematslemenl ot 

350. 

a dWmiased operating rights ap¬ 
pAcation. 

(84) FMng ot documanta lor reo- 

16 per 

ordation. 49 U.S C. 11303 and 

document 

49 CFR 1177.3(c). 

• 
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Typtt of pfoooodWiQs 

Faaa 

(85) Wtkmom of rariroodt Imos 
in conjunction inih pmchOM 
o8or« in abondonmenf pio- 
coodin^ 

1.200 

(88) Iniormol optf«ont about caio 
tppiwMions (almodM) 

(87H85) (RoMTVod) 

Part IX: SanHcaa 

40. 

(96) Mataengar (taft^ of dad* 
•ion lo a railroad oamar'a 
Waabmgion. DC. agent 

I2pardaavary 


Typo of proooadinQa 

Paas 

(97) Raquatt lor aarvica fiat lOr 

Oparlat 

prooaadM^i- 

(98) Raquaats lor copies of Ota 

100 

onoppicanl carload waybill 
•ampia. 

^, 

(99) Vanfccaton of •urebarga 

17 par 

labial puriu^ to £i Parts No 

moyamani 

589. Prooaduraa lor Raguaabng 
Ra4 Vartabla 0)al 8 Ravanua 
Dalamwwiion lor Joait Ratal 
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This section of tne FEDERAL REGISTER 
contains notices to the pubic of the 
proposed issuance of naes and 
regulations. The purpose of these notces 
is to gnre interested persons an 
opportunity to partcipala m the rule 
maHing prior to the adoption of the Anal 
rules. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviaikm Administration 

14 CFR Part 39 

I Docket No. 92-NIII-183-AO) 

Airworthiness Directives; Beech Model 
400A Airpiartes 

AOiNCY: Federal Aviation 
Administration. DOT. 
action: Notice of proposed rulemaking 
(NPRM)._ 

suifMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Beech Model 400A airplanes. 

This proposal would require an 
inspection of certain circuit breaker 
wiring, and correction of any 
discrepancies found. This proposal is 
prompted by a recent report that, 
apparently during production, one of 
two bus wires on a Model 400A airplane 
was inadvertently connected to the 
incorrect side of a circuit breaker, 
leaving the circuit unprotected by its 
circuit breaker; this situation could 
result in the overheating of the wiring. 
The actions specified by the proposed 
AD are intended to prevent the loss of 
standby power and the pos-sibility of an 
electrical fire. 

OATES: Comments must be received by 
january S, 1993. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate. ANM-103. 
Attention: Rules Docket No. 92-NM- 
183-AD. leoi Und Avenue. SW., 

Renton. Washington 98055-40S6. 
Comments may be inspected at this 
location between 9 a m. and 3 p.m.. 
Monday through Friday, except Federal 
holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Beech Aircraft Corporation, P.O. Box 05, 
Wichita. Kansas 67201-0085. This 
information may be examined at the 
FAA. Transport Airplane Directorate. 


1801 Und Avenue. SW.. Renton. 
Washington; or at the FAA, Small 
Airplane Directorate. Wichita Aircraft 
Certification Office. 1801 Airport Road, 
room 100, Mid-Continent Airport. 
Wichita. Kansas. 

FOR FURTHER INFORMATION CONTACT. 

Mr. C. Dale Bleakney. Aerospace 
Engineer. Systems and Equipment 
Branch. ACE-130W. FAA, Wichita 
Aircraft Certification Office. 1801 
Airport Road, room 100. Mid-Continent 
Airport. Wichita. Kansas 67209: 
telephone (316) 940-4135; fax (316) 940- 
4407. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light of 
the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Ducket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made; ''Comments to 
Docket Number 92-NM-103-AD." The 
postcard will be date stamped and 
relumed to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate. 
ANM-103. Attention: Rules Docket No. 
92-NM-183-AD. 1001 Lind Avenue, SW.. 
Renton. Washington 98065-4056. 


Discussion 

The FAA has received a recent report 
that, apparently during production, one 
of the two ‘T6 AWG” bus wires on a 
Model 400A airplane was inadvertently 
connected to the load side of the left- 
hand interstage turbine temperature (LH 
riT) circuit breaker instead of the bus 
side, leaving the Li-i ITT circuit 
unprotected by its circuit breaker. If a 
ground-short type electrical fault affects 
the Li-i nr circuit the wiring could 
become overheated, possibly leading to 
smoke and fumes in the cockpit. In order 
to clear this type of electrical fault, 
electrical power from the entire standby 
bus would have to be removed. This 
condition, if not corrected, could result 
in the loss of standby power and the 
possibility of an electrical fire. 

The FAA has reviewed and approved 
Beechcrafl Service Bulletin No. 2458 
(ATA Code 30-10). dated August 1992. 
that describes procedures for an 
inspection of the LH FIT circuit breaker 
wiring, and correction of any 
discrepancies found. The effectivity 
listing in this service bulletin is limited 
only to certain airplane serial numbers; 
Beech has identified those airplanes 
listed as ones on which the addressed 
unsafe condition may exist. The FAA 
has confirmed that this condition does 
not exist on Model 400A airplanes that 
are not listed in the service bulletin. 

Since an unsafe condition has been 
identified that is likely to exist on other 
products of this same type design, the 
proposed AD would require an 
inspection of the LH fTT circuit breaker 
wiring, and correction of any 
discrepancies found. The actions would 
be required to be accomplished in 
accordance with the service bulletin 
described previously. 

There are approximately 15 Model 
400A series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 15 airplanes of U.S. 
registry would be affected by this 
proposed AD. that it would take 
approximately 2 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $55 per work hour. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $1,650. or $110 per 
airplane. This total coat figure assumes 
that no operator has yet accomplished 
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the proposed requirements of this AD 
action. 

The regulations proposed herein 
would not have substantial direct effects 
on the Slates, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612. it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a **maior nde*^ under Executive 
Order 12291: (2) is not a '^significant 
rule" under the DOT Regulatory Policies 
and Procedures {44 FR 11034. February 
2B. 1979); and (3) if promulgated, will not 
have a significant economic impact. 
pK>Bitive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A copy of the draft regulatory 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption "AOomEtscs." 

List of Sub}ects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.8.C App. 13S4{a). 1421 and 
1423: 49 UStC lOSig); and 14 CFR liao 

$39.13 lAmeodedl 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boacli Aircraft Corporaboo: Dockat 92oNM~ 
1B3-AD. 

AppUcobitity: Model 4O0A aiiplanes; serial 
numbers RK-2 through RK'29. inclusive. RX- 
31, and RK-32; certificated in any category. 

Comp fiance- Required as indiceted. unless 
accomplished previously. 

To prevent the loss of standby power and 
the po8stlnllt>* of an electrical fire, 
accomplish the followuig: 

|a) Within 100 hours time-ln-scrvkse after 
the effactive date of this A0. inspect the left- 
hand interstage lutbine temperature (LH tTT) 
circuit breaker sviring. in accordance svith 
Beechcraft Service Bulletin No. 2456 (ATA 


Code 39-10). dated August 1992. Prior to 
further flight, correct any discrepancies 
found, in accordance with the service 
bulletin. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Wichita 
Aircraft Certificalion Office (AGO). FAA. 
Small AirpUoe Dtractoralt. Operators shall 
submit their requests through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager. Widiita AGO. 

Note: Information concerning the existence 
of approved alternative methods of 
comptianoe with this AD. if any. may be 
obtained from the Wichita AGO. 

(c) Special flight permits may be issued in 
accordance %vith FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requireroenU of this AD can be 
accomplished. 

Issued in Renton. Washington, on 
November 3.1992. 

Damll M. Pedersem. 

Actins Manager. Transport Airplane 
Directorate. Aircraft Ceriifioation Serytee. 

|FR Doc. 92-27142 Filed 11-4V-92: 8:45 am] 
WUMO COOf 4at0-1>4f 


DEPARTMENT Of HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 310 

lOocket No. 91»M)S05J 

RtN 090S-AA0e 

Status of Cartain Additiooal Ovac-tha- 
Countar Drug Catagory II and III Activa 
Ingradlanta; Corraction 

agency: Food and Drug Administration, 
HHS. 

ACTION: Notice of proposed rulemaking: 
corrocUon. 

susimary: The Food and Drug 
Administration (FDA) is correcting a 
proposed rule that appeared in the 
Fedfira) Register of August 25.1992 (57 
FR 38568). staling that certain 
ingredients in over-the-counter (OTC) 
drug products are not generally 
recognixed as safe and effective or are 
misbranded. The document was 
inadvertently published with an 
incorrect compliance date in two places 
in the regulation. The compliance date 
listed reflected a dale based upon 
publication of the proposed rule; 
however, the compliance date is to be 
based on a date 6 months following 
publication of a final rule. This 
document corrects those errors. 

FOR FURTHER INFORMATION CONTACT: 
William E. Gilbertson. Center for Drug 


Evaluation and Research (HFD-610). 
Food and Drug Administration. 5600 
Fishers Lane. Rockville. MD 20857. 301- 
295-8000. 

In FR Doc 02-20209. appearing on 
page 38568, in the Federal Register of 
Tu4^ay. August 25,1992, the following 
corrections are made; 

$31054$ ICorrectedl 

1. On page 38573. in $ 310.545 Drug 
products containing certain active 
ingredients offered overthe-counter 
(OTC) for certain uses, in paragraph 
(a)(8)(it). "February 26.1993" is 
correct^ to read "(insert date 6 months 
after date of publication of the final rule 
in the Federal Register)". 

2. On page 38575. in paragraph (d)(4). 
"February 28.1993" is correcled to read 
"(insert date 6 months after date of 
publication of the final rule in the 
Federal Register)". 

Dated: October 27,1992. 

Mkhael R. Taylor. 

Deputy Commissioner for Policy. 

(FR Doc 92-27084 Filed 11-6-92; 8:45 am] 
miuma coot 4tso-oi-# 


DEPARTMENT OF THE TREASURY 
Interna) Revenue Service 
26 CFR Part 1 
(IA-6-92] 

RIN 1S4S-AD50 

Carryover of Passive Activity Losses 
and Credits and At Risk Losses to 
Bankruptcy Estates of IncRvkIuals 

agency: Internal Revenue Service. 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed income tax regulations under 
section 1396 of the Internal Revenue 
Code relating to the application of 
sections 4d9 and 465 to the bankruptcy 
estates of individuals. The proposed 
rules would affect individual taxpayers 
who file bankruptcy petitions under 
chapter 7 or chapter 11 of title 11 of the 
United States and have passive 
activity losses and credits under section 
469 or losses that are not allowed under 
section 46S. 

DATES: Written commenls. requests to 
appear, and outlines of oral comments 
to be presented at a public hearing 
scheduled on December 17.1992. must 
be received by December 3,1992 
ADDRESSES: Send comments, requests to 
appear, and outlines of oral comments 
to be presented at the public hearing to: 
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Internal Revenue Service, ATTN: 
CC:CORP:T:R (lA-5^2), P.O. Box 7604. 
Ben Franklin Station. Washington. DC 
20044. 

roe ruRTHee information coktact: 
Amy ). Sargent of the Office of Assistant 
Chief Counsel (Income Tax Si 
Accounting) at (202) 622>^930 (not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

The collection of information 
requirement contained in this notice of 
proposed rulemaking has been 
submitted to the Office of Management 
and Budget for review In accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C 3504(h)). Comments on 
the collection of information should be 
sent to the Office of Management and 
Budget, Attention; Desk OfTtcer for the 
Department of the Treasury. Office of 
Information and Regulatory Affairs. 
Washington. DC 20503. with copies to 
the internal Revenue Service. Attn: IRS 
Reports Clearance Officer. T.FP. 
Washington. DC 20224. 

The collection of information in this 
regulation is in SS 1.131»-l(n and 
1.1398-2(0. This information is required 
by the Internal Revenue Service to 
determine which taxpayers elect the 
application of the regulations. This 
information will be used to monitor 
compliance with the regulations. The 
likely respondents are individuals and 
bankruptcy estates. 

These estimates are an approximation 
of the average time expected to be 
necessary to collect required 
information. They are l^sed on such 
information as is available to the 
Internal Revenue Ser\ice. Individual 
respondents may require greater or less 
time, depending on their circumstances. 
Estimated total reporting burden: 600.000 
hours. The estimated burden per 
respondent varies from .5 hour to 1.5 
hour, depending on individual 
circumstances^ with an estimated 
average of 1 hour. Estimated number of 
respondents: 600.000. Estimated 
frequency of response: 1. 

Background 

This document proposes an 
amendment to title 26 of the Code of 
Federal Regulations to designate 
additional attributes that pass from the 
debtor to the bankruptcy estate under 
section 1398(g) of the Internal Revenue 
Code of 1988 (the ‘‘Code**) and that, 
upon termination of the estate, pass 
from the banknifHcy estate to the debtor 
under section 1398(i). Section 1398 was 
added to the Code by section 3(a)(1) of 
the Bankruptcy Tax Act of 1980 (Pub. L 


96-589). and was amended by section 
104(b)(14) (A) and (B). section 301(i)(8). 
and section 1812(a)(5) of the Tax Reform 
Act of 1986 (Pub. L 99-514). Section 1398 
provides rules for the taxation of an 
individual debtor^s bankruptcy estate. 
When an individual Hies for bankruptcy 
under chapter 7 (relating to 
liquidations). 11 U.S.C. sections 701-766. 
or chapter 11 (relating to 
reorganizations). 11 U.S.C. sections 
1101-1174. the estate is treated as an 
entity separate and apart from the 
individual debtor. 

Under section 1398(g). the estate 
succeeds to certain enumerated 
attributes of the individual, including (1) 
net operating loss carryovers: (2) 
charitable contribution carryovers; (3) 
recovery of tax bcneRl items; (4) credit 
carryovers; (5) capital loss carryovers; 

(6) basis, holding period, and character 
of assets; and (7) method of accounting. 
In addition, section 1398(g)(8) provides 
that other attributes of the debtor, to the 
extent provided in regulations 
prescribed by the Secretary as 
necessary or appropriate to carry out 
the purposes of section 1398. also pass 
to the estate. 

Section 13d6(i) provides that upon 
termination of the estate, the debtor 
succeeds to the attributes enumerated in 
section 1398(g)(lH^) in a manner 
similar to that provided in section 
1398(g). taking into account that the 
transfer is from the estate to the debtor 
instead of from the debtor to the estate. 
Additionally, section 1398(i) provides 
that other attributes of the estate, to the 
extent provided in regulations 
prescribed by the Secretary as 
necessary or appropriate to carry out 
the purposes of section 1398. also pass 
to the debtor upon termination of the 
estate. 

Section 459 of the Code was added by 
section 501 of the Tax Reform Act of 
1986. Under section 469, passive activity 
losses and credits are disallowed and 
treated as a deduction or credit 
allocable to the same activity in the next 
taxable year. Passive activity losses and 
credits are not among the attributes 
enumerated in section 1398 (g) and (i). 

Section 465 was added to the Code by 
section 204 of the Tax Reform Act of 
1970. Section 465 limits a taxpayer*8 
deductible loss from an activity to the 
taxpayer's amount ''at risk.’' within the 
meaning of section 465(b). in that 
activity. If a loss is not allowed under 
section 465. it is treated as a deduction 
allocable to the same activity in the next 
taxable year. Losses that are not 
allowed under section 465 are not 
among the attributes enumerated in 
section 1398 (g) and (i). 


Explanation of Provisions 

/. Passive Activity Losses and Credits 
(Sec. 469) 

The proposed regulations provide that 
the bankruptcy estate succeeds to the 
unused passive activity losses and 
credits of an individual debtor in a case 
under chapter 7 (relating to liquidations) 
or chapter 11 (relating to 
reorganizations) of title 11 of the United 
States Code. Transferring unused 
passive activity losses and credits from 
the debtor to the estate is consistent 
with one of the primary purposes of 
section 1398, le.. treatment of the 
bankruptcy estate as the tax successor 
of the debtor. The unused passive 
activity losses and credits to which the 
estate succeeds are determined as of the 
Rrst day of the debtor's taxable year in 
which the bankruptcy case commences. 
This rule is consistent with section 
1396(g). which provides that the estate 
succeeds to and takes into account the 
specified attributes determined as of the 
first day of the taxable year in which the 
bankruptcy case commences. 

The proposed regulations address the 
transfer of property from the estate to 
the debtor (other than by sale or 
exchange) before the termination of the 
estate. Such a transfer may occur if. for 
example, the debtor identiBes property 
as exempt under section 522 of title 11 of 
the United States Code or property Is 
abandoned tc the debtor under section 
554(a) of that title. The proposed 
regulations provide such a transfer of an 
interest in a passive activity as defined 
in section 469(c) shall not be treated as a 
taxable disposition. This rule is 
consistent with the case law. which 
holds that the transfer (other than by 
sale or exchange) of an asset from the 
estate to tlie debtor before the 
termination of the estate is a nontaxable 
.jisposltion. See. e.g.. In re Oison. 100 
B.R. 458 (Bankr, N.D. la. 1989), affd. 121 
B R. 346 (N.D. la. 1990). affd. 930 F.2d 6 
(8th Cir. 1991). 

The proposed regulations provide that 
in the case of a transfer from the estate 
io the debtor (other than by sale or 
exchange) of an interest in a passive 
activity or former passive activity before 
the termination of the estate, the debtor 
succeeds to and takes into account the 
estate's unused passive activity loss and 
credit from the activity (determined as 
of the first day of the estate’s taxable 
year in which the transfer occurs). In the 
case of a transfer of assets that 
constitute part of an activity, the debtor 
succeeds to and takes into account the 
allocable portion of unused passive 
activity loss and credit as determined by 
the estate. This treatment of unused 
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passive activity losses and credits 
differs from the current treatment of net 
operating losses, which remain with the 
estate even if the loss>producing assets 
are transferred from the estate to the 
debtor prior to the termination of the 
estate. Unused passive activity losses 
and credits are different from net 
operating losses in that the former arise 
from a specific activity and the latter 
arise from the comprehensive tax 
position of the taxpayer. The proposed 
regulations do not change the present 
treatment of net operating losses under 
section 1396. 

Finally, the proposed regulations 
pro\ide that upon the termination of the 
estate, the debtor shall succeed to and 
take into account the estate's unused 
passive activily loss and credit See 
section 130e(i). 

//. At Risk Losses fSec. 4$S) 

The proposed regulations provide that 
the ba^ruptcy estate succeeds to any 
losses of an Individual debtor that are 
not allowed under section 465 (unused 
losses) In a case under chapter 7 
(relating to liquidations) or chapter 11 
(relating to reorganizations) of title 11. 
The rules in the proposed regulations for 
the transfer of unused losses from the 
debtor to the estate and from the estate 
to the debtor generally parallel the rules 
in the proposed regulations for passive 
activity losses and credits under section 
409. 

///. Effective Dates 

The provisions of { 1.1396-1 and 
i 1.1396-2 are proposed to be effective 
for bankruptcy cases commencing on or 
after November 9.1992. For cases 
commenced before November 9,1992, 
the proposed regulations apply only if a 
|oint election is made by the debtor and 
the estate. In cases under chapter 7. the 
election shall be valid only with the 
written consent of the bankruptcy 
trustee. In cases under chapter 11, the 
election shall be valid only if it is 
incorporated (1) into a bankruptcy plan 
that is confirmed by the bankruptcy 
court or (2) into an order of the court. 

Special Analysis 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore; a Regulatory Impact Analysis 
Is not required. It has also been 
determined that section S53(b) of the 
Administrative Procedure Act (5 U.S.C 
chapter 5) and the Regulatory Hexibility 
Act (5 U.&C chapter 6) do not apply to 
these regulations. Ther^ore. an initial 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7806(0 of 
the Internal Revenue Code, a copy of the 


proposed rules %vill be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Public Hearing 

Before adopting these proposed 
regulations, oonsideratkin will be given 
to any written comments (preferably a 
signed original and eight copies) 
submitted to the Internal Revenue 
Service. We request suggestions of 
additional tax attributes for designation 
as attributes that pass from the debtor 
to the estate under section 1398(gK9). 

We also request comments on whether 
the computation of tax liability under 
section 1341. with respect to the 
computation of tax %vhere the taxpayer 
restores m substantial amount of Income 
held under a claim of right should be 
designated as an attribute that passes 
from the debtor to the estate under 
section 1396(g)(8). All comments will be 
available for p^Uc inspection and 
copying. A public hearing will be held 
on December 17,1982. See the notice of 
hearing fmblished elsewhere in this 
issue of the Federal Register. 

Drafting Informatioo 

The principal author of these 
proposed relations is Amy |. Sargent 
of the Office of Assistant Chief Counsel 
(Income Tax and Accounting). Internal 
Revenue Service. Other personnel from 
the Internal Revenue Service 
participated in their development. 

Ust of Sub)octs in 28 CFR 1.1396-1 
Through 1.1396-2 

Bankruptcy. Income taxes. 

Proposed Amendments to the 
Regulations 

Accordingly. 28 CFR part 1 is 
proposed to be amended as follows: 

Paragraph 1. The authority for part 1 
continues to read In part: 

Authority: 20 U.SC 7805 * * * 

Par. 2. An ondesignated center 
heading is added immediately following 
S 1.1388-1 to read as follows: ^'Rules 
Relating to Individuals* Title 11 Cases** 

Par. S. Sections 11396-1 and 1.1396-2 
are added to read as follows: 

$1.1)96-1 Treatment ol pasahrs acttvtty 
losses and pesalvt activity credita In 
Indtvfduals' Utia 11 cases. 

(a| Scope, This section applies to 
cases under chapter 7 or chapter 11 of 
title 11 of the United Stales Code, but 
only if the debtor is an individual 

(b) Definition and rules for ^nerai 
application. For purposes of this 
section— 


(1) Passive activity and former 
passive activity have the meanings 
given In section 468 (c) and (fM3h 

(2) The unused passive activity loss 
(determined as of the first day of a 
taxable year) Is the passive activity loss 
(as defined in sectkMi 460(dKl)l that Is 
disallowed under section 469 for the 
previous taxable yean and 

(3) The unused passive activity credit 
(determined as of the first day of a 
taxable year) is the passive activity 
credit (as deBned in section 469(dH2)) 
that is disallowed under section 460 for 
the previous taxable year. 

(c) Estate succeeds to losses and 
cwdits upon commencement of case. 

The bankruptcy estate (the eslatk?) 
succeeds to and takes into account, 
beginning with its first taxable year, th^ 
debtor's unused passive activity loss 
and unuserd passive activily cr^il 
(determined as of the first day of the 
debtor's taxable year in which the case 
conuncnces). 

|d) Transfers from estate to rkbior^ 
(1) Transfer not J^reated as taxable 
event It before the termination of the 
estate, the estate transfers an interest in 
a passive activity or former passive 

activity to the debtor (other than by sale 
or exchange), the transfer is not treated 
as a disposition for purposes of any 
provision of the Code assigning lax 
consequences to a disposition. The 
transfers to which this rule applies 
include transfers from the estate to the 
debtor of property that is exempt under 
section S22 of title 11 of the United 
States Code and abandonments of estate 
property to the debtor under section 
554(a) of such title. 

(2) Treatment of passive activity toss 
and credit It before the termination of 
the estate, the estate transfers an 
interest in a passive activity or former 
passive activity to the debtor (other than 
by sale or exchange)— 

(i) The estate must sllocate to the 
transferred interest. In accordance with 
S 1.469-l(f)(4). part or all of the estate's 
unused passive activity loss and unused 
passive activity credit (determined as of 
the first day of the estate's taxable year 
in which the transfer occurs): and 

(li) The debtor succeeds to and lakes 
into account, beginning with the debtor's 
taxable year In which the transfer 
occurs, the unused passive activity loss 
and unused passive activity credit (or 
part thereof) allocated to the transferred 
interest 

(e) Debtor succeeds to toss and credit 
of tiw estate upon its tefbiination. Upon 
termination of the estate, the debtor 
succeeds to and takes into account, 
beginning with the debtor's taxable year 
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in whicb Che termination oocura, the 
passive Activity lota and passive 
activity credit disallowed under section 
46d for the estate's last taxable year. 

(f) Effective dote—{!) Cases 
commencing on or after November 0, 
1992. This section applies to coses 
commencing an or after No veaiber 9 
1992. 

(2J Cases commencing before 
November 9,1992 —(i) Election required 
This sectiofi applies to a case 
commencing before November 9.1992. 
and terminating on or aftel' that date if 
the debtor and the estate jotnlly elect its 
application in the manner prescribed in 
paragraph (fM2)(v] of this section (the 
election). TTia caption ^'ELECTION 
PURSUANT TO S 1.139e-r must be 
placed prominently on the first page of 
each of the debtor's returns that is 
affected by the election (other than 
returns for taxable years that b^n after 
the termination of the estate] and on the 
first page of each of the estate's returns 
that is affected by the election. 

(ii) Scope of election. This election 
applies to the passive and former 
passive activities and unused passhre 
activity losses and passive activity 
credits of the taxpayers making the 
election. 

(iii) Amendment of previously filed 
returns. The debtor and the estate 
making the election roust amend all 
returns (except to the extent they arc for 
a 3 #Br that it a dosed year within the 
meaning of paragraph (f)(2)(iv)(0) of this 
section) they filed before the date of the 
election to the extent necessary to 
provide that no claim of a deduction or 
credit is inconsistent with the 
succession under this section to unused 
losses and credits. The Commissioner 
may revoke or limit the effect of the 
election if either the debtor or the estate 
fails to satisfy the requirement of this 
paragraph in(2)(iil). 

(Iv) Rules relating to closedyears^ 

(A) ^tate succeeds to debtor*8 passive 
activity loss and credit as of the 
commencement date. If, by reason of an 
election under this paragraph (f), this 
section applies to a case that was 
commenced in a closed year, the estate, 
nevertheless, succeeds to and takes into 
account the unuaed passive activity loss 
and unused passive activity credit of the 
debtor (determined as of tl^ Hrst day of 
the debtor's taxable year in which the 
case commenced). 

(B) No reduction of unused passive 
activity loss and cr^it for passive 
activity loss and credit not claimed fur 
a dosed year. In determining a 
taxpayer's carryover of a passive 
activity loss or credit to its taxable year 
following a closed year, a deduction or 
credit that the taxpayer failed to claim 


in the closed year. If attributable to an 
unused passive activity loss or credit to 
which the taxpayer succeeded under 
this section, is treated as a deduction or 
credit that was disallowed under section 
469. 

(C) Passive activity loss and credit to 
which taxpayer succeeds reflects 
deductions ^ prior holder in a closed 
year. A loss or credit to which a 
taxpayer would otheiwise succeed 
under this section is reduced to the 
extent the loss or credit was allowed to 
its prior bolder for a closed year. 

(D) Closed year. For purposes of this 
paragraph (f)(2)(iv). a taxable year is 
closed to the extent the assessment of a 
deficiency or refund of an overpayment 
is prevented, on the date of the election 
and at all times thereafter, by any law 
or rule of law. 

(v) Manner of making eleciioih--{A) 
Chapter 7 cases. In a case under chapter 
7 of title 11 of the United States Code, 
the election is made by obtaining the 
written consent of the bankruptcy 
trustee and filing a copy of the written 
consent with the returns of the debtor 
and the estate for their first taxalde 
years ending after Novcmiber 9.1992. 

(B) Chapter 11 cases. In a case under 
chapter 11 of title 11 of the United Slates 
Code, the election is made by 
incorporating the election Into a 
banlcniptcy plan that is confirmed by the 
bankruptcy court or into an order of 
such court and filing the pertinent 
portion of the plan or order with the 
returns of the debtor and the estate for 
their first taxable years ending after 
November Q, 1992. 

(vi) Election is irrevocable. Except as 
provided in paragraph (0(2Hiii) of this 
section, the election, once made, is 
binding on both the debtor and the 
estate and is irrevocable. 

{ 1.139e*2 Trsatrosnt of section 46$ 
losses In Indfvlduairtltls 11 cases. 

(a) Scope. This section applies to 
cases under chapter 7 or chapter 11 of 
title 11 of the United States Code, but 
only if the debtor Is an individual. 

(b) Definition and rules for general 
oppUcation. For purposes of this 
section— 

(1) Section 465 activity means an 
activity to which section 46S applies; 
and 

(2) For each section 465 activity, the 
unused section 465 loss from the activity 
(determined as of the first day of a 
taxable year) is the loss (as defined in 
section 465(d)) that is not allowed under 
section 465(a)(1) for the previous taxable 
year. 

(c) Estate succeeds to losses upon 
commencement of case. The bankruptcy 
estate (the estate) succeeds to and takes 


into account beginning with its first 
taxable year, the debrior's unused 
section 465 losses (determined as of the 
first day of the debtor's taxable year in 
which the case conunences). 

(d) Transfers from estate to riebtoi^ 
(1) Transfer not treated as taxable 
event If. before the termination of the 
estate, the estate transfers an interest In 
a sectioo 465 activity to the debtor 
(other than by sale or exchange), the 
transfer is not treated as a disposition 
for purposes of any provision of the 
Code assigning tax consequences to a 
dispositiocL The transfers to which this 
rule applies include transfers from the 
estate to the debtor of property that is 
exempt under section 522 of tide 11 of 
the United States Code and 
abandonments of estate property to the 
debtor under section 554(a) of such title. 

(2) Treatment of section 456 losses. IL 
before the termination of the estate, (he 
estate transfers an interest in a section 
465 activity to the debtor (other than by 
sale or exdiange) the dabHor succeeds to 
and takes into account, beginning with 
the debtor's taxable year in which the 
transfer occurs, the transferred interest's 
share of the estate's unused section 465 
loss from the activity (determined as of 
the first day of the estate's laxaNe year 
in which the transfer occurs). For this 
purpose, the transferred interest's share 
of such loss is the amount, if any. by 
which such loss would be reduc^ if the 
transfer had occumxl as of the close of 
the preceding taxable year of the estate 
and been treated as a disposition on 
which gain or loss is recognized. 

(e) Debtor succeeds to losses of the 
estate upon its termination. Upon 
termination of (he estate, the debtor 
succeeds to and takes into account, 
beginning with the debtor's taxable vear 
In which the lermination ncctirs. the 
losses not allowed under section 465 for 
the estate's last taxable year. 

(0 Effective dote —(IJ Cases 
coawiencing on or after November 9, 
1992 This section applies to cases 
commenang on or after November 9. 
1992. 

(2) Cases commencing before 
November9,1992^\) Election required. 
This section applies to a case 
commendng t^fore November 9l 1992, 
and terminating on or after that date if 
the debtor and the estate jointly elect Us 
application in the manner prescribed in 
para^aph (fM^Hv) of this section (the 
election). Tlie caption "ELECTION 
PURSUANT TO i 1.1306'2" must bo 
placed prominently on the first page of 
each of the debtor's returns that is 
affected by tlie election (other than 
returns of taxable years that begin after 
the lanninalion of the estate) and on the 
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first page of each of ihc estate's returns 
that is aHiected by the election. 

(ii) Scope of election. This election 
applies to the section 465 activities and 
unused losses from section 465 activities 
of the taxpayers making the election. 

(iii) Amendment of previously filed 
returns. The debtor and the estate 
making the election must amend all 
returns (except to the extent they are for 
a year that is a closed year within the 
meaning of paragraph (n(2){lv)(D) of this 
section) they filed before the date of the 
election to the extent necessary to 
provide that no claim of a deduction is 
inconsistent with the succession under 
this section to unused losses from 
section 465 activities. The Commissioner 
may revoke or limit the effect of the 
election if cither the debtor or the estate 
fails to satisfy the requirement of this 
paragraph (f)(2)(iii). 

(iv) Rules relating to dosed years — 

(A) Estate succeeds to debtor*s section 
465 loss as of the commencement dote. 

If. by reason of an election under this 
paragraph (f). this section applies to a 
case that was commenced in a closed 
year, the estate, nevertheless, succeeds 
to and lakes into account the section 465 
losses of the debtor (determined as of 
the first day of the debtor's taxable year 
in which the case commenced). 

(B) No reduction of unused section 465 
loss for loss not daimed for a dosed 
year In determining a taxpayer's 
carryover of an unused section 465 loss 
to its taxable year following a closed 
year, a deduction that the taxpayer 
failed to claim in the closed year, if 
attributable to an unused section 465 * 
loss to which Ihc taxpayer succeeds 
under this section, is treated as a 
deduction that was not allowed under 
section 465. 

(C) Loss to which taxpayer succeeds 
reflects deductions of prior holder in a 
dosed year A loss to which a taxpayer 
would otherwise succeed under this 
section is reduced to the extent the loss 
was allowed to its prior holder for a 
dosed year. 

(D) Closed year For purposes of this 
paragraph (f)(2)(iv). a taxable year is 
clos^ to the extent the assessment of a 
deficiency or refund of an overpayment 
is prevented, on the date of the election 
and at all times thereafter, by any law 
or rule of law. 

(v) Manner of making election^A) 
Chapter 7 cases. In a case under chapter 
7 of title 11 of the United States Code, 
the election is made by obtaining the 
written consent of the bankruptcy 
trustee and filing a copy of the written 
consent with the returns of the debtor 
and the estate for their first taxable 
years ending after November 9.1992. 


(B) Chapter 11 cases. In a case under 
chapter 11 of title 11 of the United Slates 
Code, the election is made by 
incorporating the election into a 
bankruptcy plan that is confirmed by the 
bankruptcy court or into an order of 
such court and filing the pertinent 
portion of the plan or order with the 
returns of the debtor and the estate for 
their first taxable years ending after 
November 9,1992. 

(vi) Election is irrevocable. Except as 
provided in paragraph (f)(2)(iii) of this 
section, the election, once made, is 
binding on both the debtor and the 
estate and is irrevocable. 

Michsel P. DoUn, 

Acting Commtsstonerof Internal Revenue. 

(FR Doc. 9Z-2M77 Filed 11-6-92; 8.45 sm) 
MLUNQ coot 4e3S^MI 


26 CFR Parts 1 and 602 
IIA.5-92) , 

RIN 154S-AOSO 

Carryover of Passive Activity Losses 
and Credits and At Risk Losses to 
Bankruptcy Estates of Individuals; 
Hearing 

AGENCY; Internal Revenue Service, 
Treasury. 

action: Notice of public hearing on 
proposed regulations. 

summary: This document contains 
notice of a public hearing on proposed 
regulations under section 1396 of the 
Internal Revenue Code Relating to the 
application of sections 469 and 465 to 
the bankruptcy estates of individuals. 
dates: The public hearing will be held 
on Thursday, December 17.1992. 
beginning at 10 a.m. Requests to speak 
and outlines of oral comments must be 
received by Thursday, December 3,1992- 
ADORE88ES: The public hearing will be 
held in room 2615, Internal Revenue 
Service Building, 1111 Constitution 
Avenue, NW., Washington, DC. 

Requests to speak and outlines of oral 
comments should be submitted to: 
Internal Revenue Service. P.O. Box 7661. 
Ben Franklin Station. Attn: 
CC:CORP:T:R. (lA-6-92), room 5226, 
Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT. 
Carol Savage of the Regulations Unit. 
Assistant Chief Counsel (Corporate). 
202-622-6452 or (202) 622-7180 (not toll- 
free numbers). 

SUPPt-EMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 1396 of the 
Internal Revenue Code of 1986. The 


proposed regulations appear elsewhere 
In this issue of the Federal Register. 

The rules of S 601.601(a)(3) of the 
“Statement of Procedural Rules'* (28 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time proscribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Friday. 
November 27.1992, an outline of the oral 
commcnts/tesllmony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue- 

Dale D. Goode. ^ 

Federal Register Liaison Officer Assistant 
Chief Counsel (Corporate). 

(FR Doc, 92-26678 Filed 11-6-92; 8;45 ami 
■ILUMO coos 4a3O-0Y-N 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(OR 19-1-5511; FRL-4532-11 

Approval and Promulgation of 
Implementation Plans: Oregon 

AGENCY; Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. _ 

SUMMARY; By this action. EPA invites 
public comment on its proposed 
approval of revisions to the State of 
Oregon Implementation Plan. EPA is 
proposing to approve revisions to OAR 
chapter 340 Division 30 (Specific Air 
Pollution Control Rules For Areas With 
Unique Air Quality Control Needs) 
submitted by the State of Oregon 
Department of Environmental Quality 
on October 13,1969 and November 15, 
1991. for the limited purpose of 
advancing (he national ambient air 
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quality standards (NAAQS) related air 
quality protection goals of the Clean Air 
Act (CAA). 

OATES: Comments must be postmarked 
on or before December 9.1992. 
AOORESSES* Comments Should be 
Addressed to: I^uiie M. KraL 
Environmental Protection Agency. Air A 
Radiation Branch. 1200 Sixth Avenue. 
AT-082, Seattle. Washington 98101. 

Copies of the materials submitted to 
ETA may be examined during normal 
business hours and a reasonable fee 
may be charged for copying: 
Environmental Protection Agency. Air 
and Radiation Branch. Docket 
i?ORl9-l-5511.1200 Sixth Avenue. 
AT-082. Seattle. Washington 98101. 
Stale of Oregon. Department of 
Environmental Quality. 811 SW. Sixth 
Avenue. Portland. Oregon 97204. 
fon fUATHEII mFOmMATION COMTACT: 
Rindy Ramos. Environmental Protection 
Agency. 1200 Sixth Avenue. AT-082. 
Seattle. Washington 96101. Telephone: 
(206J 553-6510. 

SUmEMENTAiry information: 

1. Background 

On july 1,1987 (52 FR 24634] the 
Environmental Protection Agency 
revised the National Ambient Air 
Quality Standards (NAAQS) for 
particulate matter. Total suspended 
particulate matter or **TSP** was 
replaced as an indicator for particulate 
mutter for the ambient standard by a 
new indicator that indudea only those 
partides with an aerod>'namic diameter 
less than or equal to a nominal 10 
micrometers (PM-10). 

To implement the revised NAAQS, 
EPA promulgated revisions to 40 CKR 
Paris 51 and 52 also on |uly 1.1987 (52 
FR 24672), As described below, these 
actions established requirements for the 
preparation, adoption, and submittal of 
State Implementation Plans |SIPs) 
necessary to protect the revised 
NAAQS, 

On August 7.1987 (52 FR 29383). EPA 
categorized areas of the Nation into 
three groups based on the likelihood 
that the existing SIP would require 
revision in order to protect the PM-10 
NAAQS. The Grant Pass Urban Growth 
Boundary area (UGB) and the Medford< 
Ashland Air Quality Maintenance Area 
(AQMA) were identified as areas with a 
strong likelihood of violating the PM-10 
NAAQS and requiring substantial SIP 
revisions. Therefore, they were listed as 
Group 1 areas. 

In response to this action, the Oregon 
Department of Environmental Quality 
(ODEQ) revised the Division 30 Rules, 
applicable to the Medford<Ashland and 
Grants Pass Group I areas, and 


submitted revisions to EPA on October 
13. 1989. 

Congress then revised the Qean Air 
Act by passage of the Clean Air Act 
Amendments of 1990 (Pub. L No im- 
549.104 Slat 2399. November 15.1990) 
The revised Act designated, by 
opcratioii of law. existing PM-10 Croup 
1 areas as moderate PM-10 
nonattainment areas. See sections 
107(dK4)(B)(i) and 188(a) of the CAA. 42 
U.S.C. 7407(d)(4)(B)(l) and 7513(a). In 
addition, section 107(d)(4)(B)(iij required 
that **any area containing a site for 
which air quality monitoring data show 
a violation of the national ambient air 
quality standard for PM-10 before 
lanuary 1.1989 (as determined under 
part 50 appendix K of title 40 of the 
Code of Federal Reflations) is hereby 
designated nonattainment for PM-10*'. 
This action resulted in the La Grande 
Urban Growth Boundary area as being 
designated a moderate nonattainment 
for PM-10. See 56 FR 56694. 56820 (Nov. 
6.1991) (codification of Oregon PM-20 
nonattainment areas). The Act also 
imposed new SIP requirements for 
moderate PM-10 nonattainment areas. 
See generally 57 FR 1349B (April 18, 

1991) and 57 FR 18070 (April 28.1992). 

The revised Act required, among other 
things, that the Stale of Oregon submit 
to EPA by November 15,1991. 
provisions to assure that RACM 
(including RACT) applicable to 
stationary sources of PM-10 be 
implemented by December 10,1993. for 
the three nonattainment areas and that 
the State demonstrate either that the 
PM-10 NAAQS will be attained In the 
areas by December 31.1994. or that 
attainment by such date is not 
practicable (hereafter the 
''demonstration" requirement). /(/; 
sections 172(c)(1) and 189(a) of the CAA. 
Because EPA construes RACT to apply 
to existing stationary sources in a 
nonattainment area that are reasonable 
to control In light of the attainment 
needs of the area (and the feasibility of 
the controls) (see 57 FR at 13540-44). 

EPA will evaluate the Division 30 Rules 
in reference to the specatic PM-10 
RACM (including RACT) requirement 
during CTA's review of the full control 
strategics and associated PM-10 
demonstration requiremf t for each of 
the three areas. 

To address the designation of La 
Grande as a nonattainment area and in 
response to previous EPA comments on 
the 1989 submittal. ODEQ again revised 
the Division 30 Rules and submitted the 
revision on November 15.1991. The 
Division 30 Rules, as submitted on 
November 15.1991, now apply to the 
Grants Pass. Medford*Ashland and La 
Grande PM-10 nonattainment areas. 


The preceding analysis applies with 
equal force to the November 15.1991. 
submittal 

II. Technical Evaluation 

OAR C/topter 340, Division 30 —On 
October 13,1969. ODEQ submitted a 
revision to OAR Chapter 340. Division 
30 (retitled as—Specific Air Pollution 
Control Rules For Areas With Unique 
Air Quality Control Needs) by revising 
sections -005, -010, -015. -025. -040, - 
043, -044. -050. -055 and -065. In 
addition, sections -021. -048. -067 and - 
111 were added and section -045 was 
deleted. This revision was submitted to 
reduce PM-10 emissions from specific 
industrial sources in Oregon's Medford- 
Ashland and Grants Pass Group I PM-10 
areas. The emission reductions to be 
achieved as a result of the 1989 revision, 
in oonlunction with PM-10 reductions 
from additional sources (e.g. area 
sources), were to constitute the control 
measures (emissions reductions) needed 
to demonstrate attainment of the PM-10 
NAAQS for the Medford-Ashland and 
Grants Pass Croup 1 areas. 

in general, application of the existing 
rules was expanded to include industrial 
sources in the Grants Pass Croup I area. 
Specifically: (1) The rules required more 
effective controls for plywood veneer 
driers and large wood fired boilers in 
the Medford Ashland and Grants Pats 
areas: (2) the particulate matter 
emission offset ratio was increased to 
12 pounds of reduction in existing 
emissions for every one pound of new 
emissions: (3) additional source-testing 
and continuous emitaions monitoring 
were required: and (4) numfM*ou8 
dennitions were revised and others 
were added which defined source 
operating parameters. 

However, during EPA's review of the 
1969 submittal, several problems were 
discovered. These included numerous 
emission limitations which did not have 
specified averaging times, the 
definitions for certain terms critical to 
enforcement of the new emission 
limitations were unacceptable and 
several other definitions were 
inconsistent with EPA requirements and 
with ODEQ definitions in other rules. 

In response to EPA's comments on the 
1966 submittal ODEQ corrected the 
deficient sections except for-015(3)(c) 
and resubmitted them on Noveml^r 15. 
1991. Deficiencies In the 1989 submittal 
were corrected by the 1991 submittal in 
the following manner (1) OAR 349-30- 
010 was corrected by revising the 
definition of "modified Source" to refer 
to Oregon's statewide definition of 
"maior modification" in their new 
source review rules. This clarified the 
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distinction between potential and actual 
emissions. (2) OAR 340-30-010(23) 
which defines •'offset** was revised to 
clarify that emissions of one pollutant 
cannot be traded for emissions of 
another pollutant. (3) OAR 340-30-010(2) 
which defines ''average operating 
opacity" was revised to specify an 
averaging time. (4) OAR 340-30-010(8) 
and OAR 340-30-021(l)(b) which 
defined "design capacity" and its 
associated standard were deleted due to 
problems with enforcement of the 
standard. (5) The definitions for "fuel 
moisture content by weight greater than 
or less than 20 percent** defined in OAR 
340-30-010 (12) and (13) were revised to 
add a test method. (6) 'The definition of 
"pf'irticulate matter** defined in OAR 
340-30-015 was revised to specify a test 
method and averaging time. (7) OAR 
340-30-015 (2) and (3)[b) were revised 
for clarification and enforceability 
purposes. (8) The exemption for "wet 
plumes" contained in OAR 340-30- 
021(1)(b) was deleted from the 1969 
version because the test method 
associated with the veneer dryer 
emission limitations address 
measurement of a wet plume. In 
addition. OAR 340-30-045. which 
previously contained compliance 
schedules, was deleted from the 
regulations. Compliance dates for the 
revised emission limitations were added 
to the individual emission standard 
regulations. 

The 1989 and the 1991 submittals also 
made the folloiving changes to the 
Division 30 Rules: (1) The applicability 
of the rules was expanded to include the 
La Grande PM-10 nonattainment area. 

(2) Section -050. which requires the 
monitoring of PM-10 emissions and 
other parameters was added. This 
requirement is applicable to the wood 
products Industries. (3) Section -115. 
which requires a dual fuel feasibility 
study for large wood>waste boilers in 
the Medford-Ashland AQMA was 
added and (4) Sections 200 to 230. new 
rules for controlling particulate matter 
emissions specific to the La Grande PM- 
10 nonattainment area, were added. 

EPA is therefore, proposing to approve 
the November 15.1991. submittal except 
for sections -015(3)(c) and -111. At this 
time. EPA is not taking any action on the 
revision to these sections. As 340-30- 
015(3)(c) is currently written, the rule is 
not approvable according to section 
173(c)(1| of the Clean Air Act because it 
allows for emission credits to be based 
on actual and allowable emissions. 
Action on OAR 340-30-015(3)(c) and 
OAR 340-30-111 (Emission Offset) will 
be taken when Oregon submits a 
comprehensive SIP revision to their New 


Source Review rules as required by the 
CAA of 1990. 

III. Summary of Action 

EPA is today soliciting public 
comment on its proposed approval of 
revisions to the State of Oregon 
Implementation Plan for OAR 340 
Division 30 (Specific Air Pollution 
Control Rules for Areas With Unique 
Air Quality Control Needs) -005. -010, - 
012. -015 (except for (3)(c)), -021. -025. - 
030. -040. -043. -044. -045. -046. -050. - 
055, -060, -065. -067. -115, -200. -205, - 
210. -215, -220. -225. and -23a 

EPA's action today does not in any 
manner constitute an approval of a 
specific PM-10 nonattainment planning 
requirement applicable to the I^i-10 
nonattainment areas in Oregon affected 
by these rules. In addition. EPA is 
proposing not to take action on OAR 
340-30-015(c) and OAR 340-30-111. 

The above revisions to the State of 
Oregon's Air Quality Control Plan 
Volume 2 (The Federal Clean Air Act 
State Implementation Plan and other 
State Regulations) were made to support 
Oregon's PM-10 Nonattainment Area 
control 8trategy(ies) required by, among 
other things. Sections 110 and 172 of the 
CAA. 42 U.S.C. 7410 and 7502. The 
Division 30 regulations target industrial 
sources in the Grants Pass. Medford- 
Ashland. and La Grande PM-10 
nonattainment areas In the State of 
Oregon. However, these industrial 
source control measures are not the sole 
PM-10 control measures relied upon to 
demonstrate attainment of the PM-10 
NAAQS is these areas nor are they 
accompanied with a demonstration of 
timely attainment in the affected areas. 
Accordingly, this action does not 
contain a determination that the specific 
requirement that the State of Oregon 
submit provisions assuring that 
reasonably available control measures 
or "RACM" (including reasonably 
available control technology of "RACT* 
are implemented in these areas no later 
than December la 1993 has been met 
nor d(^8 it anafyze the specific 
attainment needs for the three 
nonattainment areas. See sections 
172(c)(1) and 189(a) of the CAA. llie 
adequacy of the industrial source 
regulations to achieve the expected 
emission reductions will be evaluated 
during EPA's review of the PM-10 
attainment plan for each of the three 
areas. 

Interested parties are invited to 
comment on all aspects of this proposed 
approval. Comments should be 
submitted in triplicate, to the address 
listed in the front of this notice. Public 
comments postmarked by December 9. 


1992 will be considered in the final 
rulemaking action taken by EPA. 

IV. Administrative Review 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under the Regulatory Flexibility Act 5 
U.S.C. 600 et. seq.. EPA must prepare a 
regulatory flexibility analysis assessing 
the impact of any proposed or final rule 
on small entities. 5 U.S.C. 003 and 004. 
Alternatively. EPA may certify that the 
rule will not have a significant impact 
on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of leas 
than 50,000. 

SIP approvals under section 110 and 
subchapter 1. part D of the CAA do not 
create any new requirements, but simply 
approve requirements that the state is 
already imposing. Therefore, because 
the federal SIP-approval does not 
impose any new requirements. I certify 
that it does not have a significant impact 
on any small entities affected. 

Moreover, due to the nature of the 
federal-state relationship under the 
CAA. preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The 
CAA forbids EPA to base its actions 
concerning SlPs on such grounds. Union 
Electric Ca v. US.ERA,. 427 U.S. 246. 
256-66 (S.Ct. 1976); 42 U.S.C 7410(a)(2). 

Under 5 U.S.C 605(b). I cer'Jfy that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (46 
FR 8709). 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

'This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
fanuary 19.1989 (54 FR 2214-2225). On 
January 6.1989. the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years. 
EPA has submitted a request for 
permanent waiver for Table 2 and 3 
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revisions. OMB has agreed lo continue 
to temporary waiver until such time as it 
rules on EPA‘s request. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Carbon 
monoxide. Hydrocarbons. Incorporation 
by reference. Intergovernmental 
relations. Lead. Nitrogen dioxide. 

Ozone. Particulate matter. Reporting 
and Recordkeeping requirements. Sulfur 
oxides. 

Aulborily: 42 US,C §1 7401-7e71q. 

Dated: September 3a 1992. 

Dana A. Rasmussen. 

Regional A dministrator. 

|FR Doc. 92-27125 Filed 11-6-02: 8:45 am) 

mUINQ COOC 4S4S-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Chapter I 

IPP Docket No. 92-468] FCC 92-468 

Encryption Technology for Satellite 
Cable Programming 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule; notice of Inquiry. 

SUMMARY: This Notice of Inquiry 
( “Notice”) initiates an inquiry into 
encryption technology for satellite cable 
programming. The Notice responds to a 
request from members of Congress for 
the Commission to review efforts to 
develop an additional source of decoder 
modules compatible with the current de 
facto industry standard in the C band 
and lo examine the feasibility of 
ensuring that compatible decoder 
modules, regardless of manufacturer, be 
eligible for authorization through the 
Direct Broadcast Satellite Authorization 
Center run by General instrument 
Corporation. The inquiry also addresses 
related technological issues, such as the 
feasibility and utility of a standard 
decoder interface to work with multiple 
encryption systems and the implications 
for encryption technology of the 
apparent trend toward digital video 
transmissions. 

DATES: Comments must be received on 
or before December 23.1992: reply 
comments must be received on or before 
lanuary 7.1993. , 

ADDRESSES: Comments and reply 
comments may be sent to the Office of 
ihe Secretary, Federal Communications 
Commission. Washington. DC 20554. 

FOR FURTHER INFORMATION COffTACT: 
lonathan D. Levy. Office of Plans and 
Policy, (202) 653-5940. 


SUPf^MENTARY INFORMATION: This 
inquiiy is the Commission's third 
examination of encryption technology 
for satellite cable programming. Satellite 
cable programming is defined in the 
Communications Act as "video 
programming which is transmitted via 
satellite and which is primarily intended 
for direct receipt by cable operators for 
their retransmission to cable 
subscribers." The Commission's earlier 
encryption technology findings are in 
Report in General Docket No. 88-336. 2 
FCC Red. 1669 (1987) 52 FR 10136. March 
30.1987, Second Report in Gen. Docket 
No. 86-366. 3 FCC Red. 1202 (1988) 53 FR 
9701. March 24.1988. and Report in 
General Docket No. 89-7a 5 FCC Red. 
2710 (1990) 55 FR 18388. May 2.1990. 

Currently, all major cable networks 
use satellite distribution and 14 local 
commercial television signals also are 
transmitted by American satellite 
carriers. These satellite feeds deliver 
programming to cable system headends. 
other commercial subscribers, and 
individual households. The de facto 
industry encryption standard adopted 
by the programmers is known as 
Videocipher II (VC U). General 
Instalment Corporation (GIC) controls 
patent rights to VC II technology and. up 
to now, has been the sole licenser of it 
Recently, some VC II patent rights 
became available to Titan Corporation, 
which has announced plans to produce 
competing but compatible decoder 
modules and has indicated its desire to 
make use of the DBS Center, GIC 
operates the DBS Center, which the 
programmers use to authorize their 
home satellite dish customers to receive 
programming each month. 

The inquiry seeks comment on the 
prospects for "intra-VC If* competition 
and on the operation of the DBS Center, 
in order to identify the technical and 
contractual considerations that would 
need to be addressed if a programmer 
should wish lo use the DBS Center to 
authorize non CIC VC II decoders. This 
will make it possible to assess the 
impact on GIC and on other 
programmers of using Ihe DBS Center to 
authorize another manufacturer's 
decoders and to determine the 
feasibility of this use of the DBS Center. 

In its 1990 encryption report, the 
Commission affirmed its continuing 
interest in encr>*ption technology 
developments. Pursuant to that 
commitment, the inquiry seeks 
information on encryption technoli^ies 
that might compete with the VC 11. both 
those that are available today and those 
likely to develop, particularly those 
exploiting the possibilities inherent in 
all>digital transmissions. 


In a related matter, the Commission 
denied a request by the Consumer 
Satellite Coalition (CSC) for an inquiry/ 
hearing into GIC's patent licensing and 
other business practices, but granted 
CSC's request for consideration of a 
standard decoder interface. The 
Commission will treat the CSC petition 
as an informal comment in this 
proceeding. 

The complete text of this Notice of 
Inquiry is available for inspection and 
copying during normal business hours in 
the FCC Reference Center (room 239), 
1919 M Street. NW„ Washington. DC. 
and also may be purchased from the 
Commission's copy contractor. 
Downtown Copy Center, at (202) 452- 
1422,1919 M Street, SW.. room 248. 
Washington. DC 20554. 

Federal Communications Commission, 

Doona R. Searcy. 

Secreiary'. 

(FR Doc. 92-27131 Filed 11-8-92; 8:45 am) 
BiLUm COOC S713-01-SI 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Parts 1152 and 1201 

I El Parta No. 274 fSub-No. 26)1 

Abandonment Proceedings: 
Elimination of the Revenue and Cost 
Data for All Years Prior to the Base 
Year Period 

agency: Interstate Commerce 
Commission. 

ACTION: Notice of proposed rulemaking. 

summary: The Commission proposes to 
modify its regulations by eliminating the 
requirement that applications for 
abandonment include revenue and coat 
data for the two calendar years and that 
part of the current year occurring prior 
to the filing of the application. With the 
Commission now placing primary 
importance on the future projected 
operations of the line segments, past 
operating results have less impact in the 
decision making process. The 
elimination of this data would reduce 
the reporting burden placed upon the 
railroads. The traffic and shipper data 
for the pnor two calendar years and the 
partial current year will be retained, as 
these are necessary data in arriving at 
an informed decision. 

DATES: Comments on the proposed 
changes are due on or before December 
24.1992. 

ADDRESSES: Send an original and 10 
copies of comments, referring to Ex 
Parte No. 274 (Sub-No. 28), to: Office of 
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the Secretary, Case Control Branch. 
Interstate Commerce Commission, 
Washington. DC 20423. 

FOn FURTHER INRORMATIOH COHTACr. 
William T. Bono. (202) 927-5720, JamcA 
R. WcUs. (202) 927-6235. (TDD for 
hearing Impaired: (202) 927-5721). 
SURPlEliEMTAAY RiFORMATtON: (n 
September 1987, the Railroad 
Accounting Principles Board (RAPB) 
issued Its Hnal report recommending, 
among other things, that the Commission 
adopt a forward looking analytical 
approach to abandonment proceedings. 
This recommendation resulted in the 
Commission’s inclusion of the forecast 
year concept. The forecast year 
proiection is the primary operating 
Information upon which the Commission 
relies In this decision making process. 
With the significant Importance thus 
placed on future operations, the 
usefulness of revenue and cost data for 
past time periods is greatly diminished. 
Therefore, we are proposine to remove 
references requiring the inclusion of the 
prior two calendar years* and a separate 
showing of the available portion of Ihe 
emrrent year’s revenue and cost data 
from the regulations. *rhe traffic and 
shipper data requirements of Ihe 
regulations will remain unchanged. 

This rulemaking also proposes other 
amendments to tlw regi^tlons that 
would correct references to annual 
reports and cost formulas that are no 
longer current. It further proposes to 
eliminate the separate calculation of 
subsidy year operating results induded 
In Ebehibit 1. whied) is now required to be 
filed with Ihe application for 
abandonment. 

If the amendments lo the 
abandonment regulations are adopted 

as proposed, the Branch line _ 

Accounting System (B1.AS). 49 CFR part 
1201, subpart B. proposed here would 
also recpiire revision. The revisions will 
amend the collection of data under 
BLAS to correspond with the proposed 
revisions of the reporting periods for 
revenue and cost data now required to 
be submitted in applications for 
abandonment. 

This action will not si^flcantly affect 
cither the quality of the human 
environment or the exynservation of 
energy resources. 

If adopted, Ihe revised regulations 
proposed here would lessen the burden 
imposed on small entities by both data 
collection and reporting requirements. 

List of Subjects 

49CFRFortt1S2 

Administrative practice and 
procedure. Conservation. Environmental 
protection. National forests. National 


parks. National resources, National 
trails system. Public lands—grants. 

Public lands—rights-of-way. Railroads. 
Recreation and rccreallon areas. 
Reporting and recordkeeping 
requirements. 

49 CFR Fori 1201 

Railroads, Reporting and 
recortfkeepfng requirements. 

Dec$<M: October 2a 1992. 

By the Commlasion. Chairman Philbln. Vies 
Chairman McDonald. Commissiooers 
Simmons. Phillips, and Rimnett. 

Cafnmisskmer Emmett ccitcurred with s 
separate expression. Vice Chairman 
McDonald dissented. Commissioner SiromotM 
dissented %ritk a separata expression. 

Sidney UStrkklaad.hr- 
Seemiary, 

For the reasons set forth in the 
preamble, title 49, chapter X, parts 1152 
and 1201 of the Code of Federal 
Regulations are proposed to be amended 
as follows: 

PART 11S2—ABANDONMENT AND 
DISCONTINUANCE OF RAIL LINES 
AND RAIL TRANSPORTATION UNDER 
49 U.S.C. 10903 

1. The authority citation for part 1152 
continues to read as follows: 

Authority: S US.C 553. 559. and 704; 11 
US.C llTtk 16 US.C 1247ld) and 124a( and 
49 u s e 10321.10362.10505.10903.10904. 
loeoa. 10906 mai. and iii63. 

2. Section 1152.22 is proposed to be 
amended by revising introductory 
text of paragraph (c) to read as follows, 
by removing and reserving paragraph 
(d)(2), by removing paragraphs (dl(5) 

*and (due) and by removing and 
reserving paragraph (hH2): 

41152.22 Conlente of ippicallonL 
• • • • • 

(c) Service prorkhd. Description of 
the service performed on the line for the 
base year (as defined by f 1152.2(c)) 
Including the actual; 

• • • • • 

{d) • * * 

(2) [Reserved] 

• • • • • 

(2) (Reserved) 

• • • • • 

3. Section 1152.32 Is proposed to be 
amended by revising the fourth sentence 
of Ihe introductory text; and the seventh 
sentence of the introductory text of 
paragraph (g) to read as follows: 

11152.32 CMculetlon of avoidable ooete. 

• • • ’Those expenses apportioned 
under this section shall be derived from 
the latest Form R-1 Annual Report for 
Class I railroads, filed with the ICC prior 


to the conclusion of the subsidy year, 
and company records for all other non- 
Class I railroads, and assigned to the 
branch according lo the procedures set 
forth in 11152.33 of these regulations. 


(g) • • • The total of the repair ami 
maintenance accounts, all accounts 
designated XX-XX-42, and depreciation 
shall be divided into lime-related coals 
and mileage-related costs on the basts of 
50 percent time and 50 percent mileage 
for repairs, and 00 percent time and 40 
percent mileage for depredation. * * * 

• • • • • 

4. Section 1152.33 is proposed to be 
amended by revising paragraphs 
|c)(l)(i)(A)(;) and (c)(l)(i)(B)(i) to read 
as follaws; 

§1152.33 AppofUonmefiC ruMe f or gw 
assignment of expenses to on-brandi 
costs. 

• • • • • 

(C) • • • 

( 1 ) • • • 

(»)••• 

(A) • • • 

(/) Multiply the total amounts in these 
accounts (from Ihe R-1 Annual Report. 
Schedule 410) by 69 percent which is Ihe 
ratio of train-oiUe and running expenses, 
« • • • • 

(B) • • • 

(II Multiply the total amounts in these 
accounts by 31 percent, which is the 
ratio of terminal expenses, 

• • • • • 

§1152.38 (AmencNdl 

5. Section 1152.36 is proposed to be 
amended by removing the column 
’’Projected subsidy year operations’* 
from the chart at the end of this section. 

PART 1201—RAILROAD COMPANtES 

6. The authority diations at subpart A 
and tubpart B are removed and a new 
authority dtation for part 1201 is adefod 
to read as follows: 

Authority: S DSjC. 553. and 49 US.C 11106, 
and Sec. 205(eMl)(A). Regional Rail 
Reorganization Act of 19^, Pub. L 93-238. BT 
Slat. 965.994. at amended by sec 309 of Ihe 
Railroad Revitollzation and Regulatory 
Reform Act of 1976 Pub. L 93-210,90 SUt 31, 
57. 

7. In subpaii B, number 920 Is 
proposed to be amended by removing 
the First ami second sentences of 
paragraph (a)(1) and adding. In their 
place, a new sentence to read as 
follows: 

920 CoINcBon of (Ms. 

( 6 )• • • 
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(1) The collection of data shall 
cornmence at such time as is necessary 
to complete the revenue and cost 
computations for the time periods 
required in ( 11S2.22(d) of the National 
Subsidy Standards. * * * 

• • • • • 

|FR Doc- 92-27079 Filed 11-9-92: 9:45 am) 
asuMO cooc msai-M 


DEPARTMENT Of THE INTERIOR 
Rsh and WikMfe Servica 
SOCfRPani? 

RtN 101S-A8 93 

Endangered and Threatened Wildlife 
and Plants; Proposed Endangered 
Status for Three Endemic Puerto Rican 
Feme 

AOEiiCv: Pish and Wildlife Service. 
Interior. 

Acnoit; Proposed rule 

summary: The Service proposes to 
delemiiDe Tbelypieris inaboaensis (no 
common name|. T. verecunda (no 
common name), and T. yaucoensis (no 
common name) to be endangered 
pursuant to the Endangered Species Act 
(Act) of 1973. as amended. These three 
species, all terrestrial ferns endemic to 
the island of Puerto Rico, are currently 
restricted to two or three localities each. 
The ferns are threatened by habitat 
destruction and rnodincation. forest 
management pracitoes, hiuricane 
damage, restricted distribution, and 
possible collection. This proposal if 
made final, would implement the 
Fcnlera] protection and recovery 
provisions afforded by the Act for 
ThelypieriB inabonensis, T. verecunda, 
and T. yaucoeneis. The Service seeks 
data and comments from the public on 
this proposal. 

DATCS: Comments from all interested 
parties must be received by January 9. 
2993. Public bearing requests must be 
received by December 24.1992. 
AOORCSSCS: Comments and meleriaU 
concerning this proposal should be sent 
to the Field Supervisor. Caribbean Field 
Office, U.S. Fish end Wildlife Senrioe. 
P.O. Box 491, Boquerdn. Puerto Rico 
00922. Comments and materials received 
will be available for public inspection, 
by appointment at this office during 
normal business hours, and at the 
Service's Southeast Regional Office, 
suite 1282.75 Spring Street SW., 

Atlanta. Georgia 30303. 

FOR FURTHER IMFORMATIOM COMTACT: 

Ms. Marelisa Rivera at the Caribbean 
Field Office address (000/851-72971 or 


Mr. Dave Flemming at the Atlanta 
Regional Office address (404/331-3583). 
aURPLEMENTARY IHFORMATION: 

Background 

Thelyptoris inabonensis was 
describe by Dr. George R. Proctor In 
1985 from specimens collected at the 
headwaters of the Rio Inabon. Toro 
Negro Commonwealth Forest in the 
municipality of Ponce (Proctor 1989). In 
1988. it was found near the summit of 
Cerro Rosa in the municipality of Ciales. 
No other localities for this spedes are 
known (Proctor 1991). T. inabonensis is 
rare and localized tn wet montane forest 
at elevations of 1120 to 1250 meters. In 
the Toro Negro Commonwealth Forest, 
this spedes grows along a stream bank 
in sierra palm [Frestoea monlana) 
forest on the east bank of the Rio 
Inabdn. Thirty-four plants were counted 
in this locality (Proctor 1991). At the 
Cerro Rosa locality, approximately 12 
plants were found in deeply-shad^ 
humus near the summit area. The 
habitat of the second locality is montane 
mossy forest with sierra palms. 

Thelypteris inabonensis is a 
lerrestriai fern with an erect and slender 
(ca (t5 cm diameter) rhizome that is 
clothed at the apex with numerous dark 
lustrous broKvn. and densely setulose 
scales. The fronds are erect-arching, up 
to 60 cm long. The stipes are 5-10 cm 
long and dothed with grayish acicular 
hairs, and they have numerous 
spreading scales similar to those of the 
rhizome. This species differs from all 
other Puerto Rican thclypterid ferns due 
to the presence of scales and acicular 
hairs on the rachia. The blades are 
narrowly elliptic and up to 55 cm long. 
The species hat 25-30 pairs of sessile 
pinnae, rounded at the apex, and with 
up to 7 pairs of simple veins, the tissue 
has numerous short, erect, adcular hairs 
and lacks glands. The small sort, which 
have a densely long-dliate indusium. 
are located dorsally on veins. 

The size and the beauty of this fern 
makes the spedes very attractive to 
collectars. Although T. inabonensis 
occurs within the Toro Negro 
Conunonwealth Forest (managed by the 
Commonwealth Department of Natural 
Resources) where collecting Is not 
permitted, the areas are difficult to 
monitor. Also, the sheltered areas of the 
Rio Inabon were lightly affected by 
Hurricane Hugo in 1969. The fact that 
only 46 individuals are known to exist In 
only two localities, makes the species 
vulnerable to the loss of any one 
individusl. 

Thelypteris verecunda was de9cri)>ed 
by Dr. George R. Proctor in 1985 from 
specimens fleeted from Barrio 


Charcas in the munidpality of 
Quebradillas (Proctor 1969). Two other 
localities are known for the spedes: 
Barrio Bayaney, Hatillo. and Barrio 
Cidral in the municipality of San 
Sebastian. In Quebradillas and San 
Sebastian, only one individual has been 
collected from each locality. In Barrio 
Bayaney, about 20 plants are known 
(Proctor 1988). All these localities are 
privately ovmed lands. 

TheJypteris verecunda is a terrestrial 
fern with creeping. 2-3 mm thick 
rhizomes. The apex bears brown scales. 
1 mm long and 0.5 nun wide. The species 
has dimorphic fronds which are clothed 
throughout with star-shaped hairs, and 
numerous, much longer simple hairs. 

The stipes or stalks are 1-1.5 cm long 
and a4-0.5 mm thick. The sterile blades 
are oblongate. 2.5-4 cm long. 1.5-2 cxn 
broad, truncate at the base, and rounded 
at the broadly lobed apex. The sterile 
blades have 2-4 pairs of short-stalked, 
round-oblong. 0.8-1 cm tong and 0.4-a6 
cm %vide. entue pinnae with simple 
veins. The fertile blades are linear to 
attenuate. 13-15 cm long. 1.2-1.8 cm 
broad, and truncate at the base. The 
rachis bears a minute proliferous bud 
below the apex. These blades have IS- 
20 pairs of mostly rounded-oblong to 
oval. 0.3-O.4 cm wide, short-stalked, 
entire pinnae. The small and erect sort, 
which have a minute indusium. are 
located in an ioframedial position, and 
bear a tuft of long, white and simple 
hair. 

The fact that this fern is very rare and 
is known from only three sites makes 
the species extremely vulnerable to the 
loss of any individual. Qearing or 
development of these privately owned 
areas would result in elimination of the 
species. The species could also be an 
attractive item for collectors. 

Thelypteris yaucoensis was described 
by Dr, George R. Proctor in 1984 from 
specimens collected at Barrio Rubias in 
the munidpality of Yauco (Pioctor 1969). 
This species is also known from two 
other localities; Los Tree Picachos, 

Barrio Toro Negro in Qales; and the 
summit area of Pico Rodadero. Barrio 
Sierra Alta in the municipality of Yauco. 
Approximately 65 individuals have been 
estimated in these 3 sites (Proctor 1986). 
This endemic fern is very rare, and is 
located in humus on steep, shaded rocky 
banks and ledges at high elevations 
(850-1200 meters) (Proclor 1969). 

Thelypteris yaucoensis is a lerrestriai 
feni with an erect. 0.5 mm thick rhizome, 
which is bearded at the apex with a tuft 
of brown, narrowly to broadly lance* 
attenuate. 5-8 mm long scales. The few 
fronds are 44-52 cm long and have 
lustrous light brown, glabrous. 18-22 cm 
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long stipes. The blades are narrowly 
debate to oblong. 25-31 cm long. 10'14 
cm broad, acuminate at the apex, and 
truncate at the base. The rachis. costae, 
and coatules are more or less stellate- 
puberulous on both sides. This fern has 
13-15 pairs of alternate, irregularly 
linear-oblong pinnae. The pinnae are 
mostly simple, with 5-6 pairs of veins 
and are all free, except for the lowest 
pairs which are more or less joined. This 
fern has inframedial to medial son. 
which are ciliated with minute forked 
and 3-branched hairs, and have small 
indusia often hidden by the sporangia. 

r. yaucoensis is also located on 
privately owned land. Clearing or 
development of the areas would result 
in the elimination of the species. This 
species could be very attractive for 
collectors. The extreme rarity of this 
fern makes the species very vulnerable 
to the loss of any individual. 

Thelyptcris inabonensis, T, 
vertfcunda, and T. yaucaensh were 
recommended for Federal listing in an 
interagency workshop held to discuss 
candidate plants in September 1986. The 
species were subsequently included in 
category 1 (species for which the Service 
has substantia! information supporting 
the appropriateness of proposing to list 
them as endangered or threatened) in 
the notice of review for plant taxa 
published in the Federal Register of 
February 21,1990 (55 FR 6184). 
Thelyptcris inabonensis and Thelyptcris 
verecunda are considered to be critical 
plants by the Natural Heritage Program 
of the Puerto Rico Department of 
Natural Resources. 

Summary of Factors Affecting the 
Species 

Section 4(a)(1) of the Fjidangered 
Species Act (16 U.S.C. 1531 et seq>) ond 
regulations (.50 CFR part 424) 
promulgated to implement the listing 
provisions of the Act set forth the 
procedures for adding species to the 
Federal lists. A species may be 
determined to be an endangertni or 
threatened species due to one or more of 
the five factors described in section 
4(a)(1). Th€^se factors and their 
application to Thelyptcris inabonensis 
l4oclor, Thelyptcris verecunda Proctor, 
and Thelyptcris yaucoensis Proctor, arc 
as follows: 

A, The Present or Threatened 
Destruction, Modification, or 
Curtailment of Its Habitat or Range, 

Destruction and modification of 
habitat may be one of the most 
significant factors affecting the numbers 
and distribution of these three endemic 
ferns. Two of the species (T. verecunda, 
and r. yaucoensis) are known only from 


privately owned lands. The clearing or 
development of these areas would result 
in the elimination of these species. 
Although T, inabonensis occurs within a 
Commonwealth forest (Toro Negro 
Commonwealth Forest), the small 
populations may be affected by forest 
management practices and collection. 
These three fern species arc rare, 
extremely restricted in distribution, and 
very vulnerable to habitat destruction or 
modification. The extreme rarity of 
these species makes the lost of any one 
individual even more critical. 

B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 

Taking for these purposes has not 
been a documented factor in the decline 
of these fern species. However, these 
three species may be very attractive for 
collectors. 

C Disease or Predation 

Disease and predation have not been 
documented as factors in the decline of 
these species. 

D. The Inadequacy of Existing 
Regulatory Mechanisms 

The Commonwealth of Puerto Rico 
has adopted a regulation that recognizes 
and provides protection for certain 
Commonwealth listed species. However. 
Thelypteris inabonensis, T. Verecunda, 
and T, yaucoensis, and are not yet on 
the Commonwealth list Federal listing 
would provide immediate protection 
and, if the species are ultimately placed 
on the Commonwealth list, enhance 
their protection and possibilities for 
funding needed research. 

E. Other Natural or Manmade Fac tors 
Affecting Its Continued Existence 

Probably the most important factor 
affecting T, inaboii^nsis, T, verecunda, 
and T, yaucoensis in Puerto Rico is their 
limited distribution. The area where 
Thelyptcris inabonensis is found was 
lightly damaged in 1989 by Hurricane 
Hugo. 

The Service has carefully assessed the 
best scientific and commercial 
Information available regarding the past, 
present, and future threats faced by 
these species in determining to propose 
this rule. Based on this evaluation, the 
preferred action is to list Thelypteris 
inabonensis, T, verecunda, and T, 
yaucoensis as endangered. The extreme 
rarity of these ferns makes the species 
very vulnerable to the loss of any plant. 
Only two populations of T, inabonensis, 
and three populations of T, verecunda 
and T, yaucoensis are kno%vn to occur. 
Collecting may severely impact these 
populations. Habitat modification can 


alter microclimatic conditions, and thus 
may dramatically affect these three very 
rare and endemic fern species. 

Therefore, endangered rather than 
threatened status seems an accurate 
assessment of the species* condition. 

The reasons for not proposing critical 
habitat for this species are discussed 
below in the ''Critical Habitat” section. 

Critical Habitat 

Section 4(a)(3) of the Act. as amended, 
requires that to the maximum extent 
prudent and determinable, the Secretary 
propose critical habitat at the time the 
species is proposed to be endangered or 
threatened. The Service finds that 
designation of critical habitat is not 
prudent at this time due to the potential 
for taking. The number of populations of 
Thelypteris inabonensis, T, verecunda, 
and T, yaucoensis are sufficiently small 
that vandalism and collection could 
seriously affect the survival of these 
species. The size and the beauty of these 
ferns makes the species very attractive 
for collectors. Publication of critical 
habitat descriptions and maps in the 
Federal Register would increase the 
likelihood of such activities. 

Take is regulated by the Act with 
respect to endangered plants only in 
cases of (1) removal and reduction to 
possession of listed plants from lands 
under Federal jurisdiction, or their 
malicious damage or destruction on such 
lands, or (2) removal, cutting, digging up, 
damaging, or destroying in knowing 
violation of any State law or regulation, 
including State criminal trespass law. 
With the exception of only one site 
occurring in a Commonwealth forest, all 
of the sites for these ferns arc found on 
privately owned land, and currently 
receive no protection under 
Commonwealth law. While listing under 
the Act increases the public's awareness 
of a species* plight, it can also Increase 
the desirability of a species to 
collectors. As stated above, these ferns 
are very limited in distribution and 
numbers and are potentially desirable to 
collectors. Discovery and elimination of 
any of these plants could compromise 
the survival of the species. These ferns 
also could be adversely affected by 
increased visits to. and associated 
trampling of. occupied sites as a result 
of critical habitat designation. 

In the unlikely event that Federal 
involvement should occur in the areas 
where these plants occur, the Service 
believes that such involvement can be 
identified without the designation of 
critical habitat. All involv^ parties and 
landowners have been notified of the 
location and importance of protecting 
these species* habitats. Protection of 
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these species* habitats will also be 
addressed through the recoverj' process 
and. if (here is Federal involvement 
through the Section 7 consultation 
process. 

Available Cooservatioo Measures 

Conservation measures provided to 
species listed as endanger^ or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results In 
conser\'ation actions by Federal. 
Commonwealth, and private agencies, 
groups, and individuals. The 
Endangered Species Act provides for 
possible land acquisition and 
cooperation with the Commonwealth, 
and requires that recovery actions be 
earned out for all listed species. Such 
actions are initiated by the Service 
following listing. The protection required 
of Federal agencies and the prohibitions 
against taking are discussed. In port, 
below. 

Section 7 (b) of the Act. as amended, 
requires Federal agencies to evaluate 
thcrir actions with respect to any species 
that IS proposed or listed as endangered 
or threatimed and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 0*R part 
MZ Section 7(a)(4) requires Federal 
agencies to confer informally %vith the 
Service on any action that is likely to 
jeopardize the continued existence of a 
proposed species or result in destruction 
or adverse modification of proposed 
critical habitat. If a species is 
subsequently listed, section 7(a)l2) 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat If a Federal action may 
adversely affect a listed species or its 
critical habitat, the responsible Federal 
agency must enter Into formal 
consultation with the Service. No critical 
habitat is being proposed for these three 
fem species, as discussed above. 

Federal Involvement that would 
adversely affect the species is not 
anticipated. 

The Act and its implementing 
regulations found at 50 CFR 17.61.17.62. 
and 17.63 set forth a series of general 
trade prohibitions and exceptions that 
apply to all endangered plants. All trade 
prohibitions of section 9(aK2) of the Act. 
implemented by 50 CFR 17.61. would 
app»y. Ibese prohibitions, In part, make 
it illegal for any person subject to the 


jurisdiction of the United States to 
import or export any endangered plant, 
transport it in interstate or foreign 
commerce in the course a commercial 
activity, sell or offer it for sale in 
interstate or foreign commerce, or 
remove it from areas under Federal 
jurisdiction and reduce it to possession. 
In addition, for endangered plants, the 
1988 amendments (Pub. L 10CM78) to 
the Act prohibit the removal, cutting, 
digging up, or damaging or destroying of 
endangered plants in kno%ving violation 
of any Stale law or regulation, including 
Slate criminal trespass law. Certain 
exceptions can apply to agents of the 
Service and Commonwealth 
conservation agencies. The Act and 50 
CFR 17.62 and 17.63 also provide for the 
issuance of permits to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances. It is anticipated that few 
trade permits for these three species will 
ever be sought or issued, since the 
spedes are not knosvn to be in 
cultivation and are uncommon in the 
wild. Requests for copies of the 
regulations on listed plants and Inquiries 
regarding prohibitions and permits may 
be addressed to the Office of 
Management Authority. U.S. Fish and 
Wildlife Service, 4401 N. Fairfax Drive, 
room 432, Arlington. Virginia 22203 (703/ 
358-2104), 

Public Comments Solicited 

The Service intends that any final 
action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, any comments or 
suggestions from the public, other 
concerned governmental agendes. the 
sdentific community, industiy. or any 
other interested party concerning any 
aspect of this proposed rule are hereby 
solicited. Comments particularly are 
sought concerning: 

(1) Biological commercial trade, or 
other relevant data concerning any 
threat (or lack thereof) to Thelypteris 
inobonansis, T. verecundcu and 7*. 
yaucoensis: 

(2) The location of any additional 
populations of these three fem species, 
and the reasons why any habitui should 
or should not be determined to be 
critical habitat as provided by section 4 
of the Act: 

(3) Additional information concerning 
the range and distribution of these 
spedes; and 

(4) Current or planned activities in the 
subject areas and their possible impacts 
on any of these three spedes. 

Final promulgation of a regulation on 
Thelypteris inabonensts, T verecunda, 
and T. yaucoensis will take Into 
consideration the comments and any 


additional information received by the 
Service, and such communications may 
lead to adoption of a final regulatim 
that differs from this proposal 
The Endangered Spedes Act provides 
for a public hearing on this proposal if 
requested. Requests must be filed within 
45 days of the proposal Such requests 
must be made in writing and addressed 
to the Field Supervisor. Caribbean Field 
Office, U.S. Fish and Wildlife Service. 
P.O. Box 491, Boquerdn. Puerto Rico 
00622 

National Environmental Policy Act 

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969. need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973. as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25.1983 (48 FR 49244). 
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‘ List of Subjects In 50 CFR Part 17 

Endangered and threatened species. 
Exports, Imports. Reporting and 
recordkeeping requirements, and 
Transportation. 

Proposed Regulation Promulgation 

Accordingly, it Is hereby proposed to 
amend part 17. subchapler B of chapter I Utle 
50 of the Code of Federal Regulations, as set 
forth below: 

PART 17—(AMENDED] 

1. The authority citation for part 17 
continues to read as follows: 
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Authority: 16 U.S.C. 1361-1407; 16 US.C 
1531-1M4; 16 U.&C. 4201-4245: Pub. L 99- 
625.100 Stdt. 3500: unlcM othrrwiM: noted. 

2. It is proposed to amend { 17.12(h) 
by adding the following, in alphabetical 
order under Thelyptcridaceac to the List 
of Endangered and Threatened Plants: 

{ 17.12 
pfanit. 

« • 

(h)* 

Endangered aff>d threatened 

9 9 e 

• • 


Sewoeft 


Status 

W^en listed 

Cmicei Sptoal 

heb4st nAes 

SciantAc r>ame 

Conwron name 

ThNyplet»d4rss»-Mysh 

Nm 

• • • 


• 

• 







• 

• 

• • • 


• 

• 

Th^fyplofls 

None 

U.SA|Pfl) E 


NA 

NA 

e 

Trwtypfloris vsrecuoda 

. None 

USA (PR) E 

^ • 


NA 

e 

NA 

e 

Tlwtypitns yiucoensis 

None 

.USA <pflj -e 


NA 

NA 

s 

• 

• • • 


e 

e 


Oaled; Ortober a 1992 
Bmce Blanchard, 

iicputy Director. Fish and Witdhfc Service. 
|FR Doc. 92-27132 Filed 11-0-92; 8:45 am) 
8fU.JNG coot 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

SO CFR Part 227 
lOocket No. 920937-22381 

Threatened Fish and Wildlife; Stefler 
Sea Lions 

agency: National Marine Fisheries 
Service (NMFS). NOAA. Commerce. 
ACTION; Proposed rule and request for 
comments. 

summary: With few exceptions, vessel 
entry within 3 nautical miles (nm) of 
lifted Steller sea lion rookery sites in the 
Bering Sea. Aleutian Islands, and Gulf of 
Alaska is currently prohibited. This 
prohibition was established concurrent 
with the listing of the Steller sea lion 
[Eumetopias jubatus) as a threatened 
species under the Endangered Species 
Act to aid the species' recovery. NMFS 
now proposes, for the purpose of safe 
navigational transit, to authorize two 
additional exceptions to this prohibition. 
These exceptions would allow vessels 
transiting: (1) Akutan Pass at Cape 
Morgan. Akutan Island, and (2) between 
Clubbing Rocks and Chimi Island to 
approach the rookeries no closer than 1 
nm. NMFS has determined that (1) these 
navigational routes have been used 
traditionally by vessels: (2) vessels 
transiting these routes that maintain a 
minimum distance of 1 nm from sea lion 
rookeries and remain in continuous 
transit, are not likely to have a 


significant adverse affect on Steller sea 
lions; and (3) there are no reasonable 
and acceptable alternatives for 
navigation in the vicinity of these 
locations. Comments are requested on 
whether NMFS should allow vessel 
transit as proposed, and whether 
additional navigational routes near 
rookeries should be excepted. 

DATES: Comments on this proposed rule 
must be received by December 24.1992. 
ADDRESSES: Comments should be 
mailed to Dr. Steven Zimmerman. 
National Marine Fisheries Service. 
Protected Resources Management 
Division. P.O. Box 21668. Juneau, AK 
99802. A copy of the Environmental 
Assessment is available upon request. 
FOR FtmTNER INFORMATION CONTACT! 
Susan Mello. NMFS Alaska Region. 
Protected Resources Management 
Division. (907) 588-7235. 

SUPPtEMENTARY INFORMATION: 

Background 

Via an emergency interim rule (55 FR 
12645. April 5.1990). NMFS listed the 
Steller (northern) sea lion as a 
threatened species under the 
Endangered Species Act of 1973 (ESA) 
(16 U.S.C. 1531-1543). Coincident with 
the listing. NMFS. to aid in the species* 
recovery, by regulation: (1) Prohibited, 
with limited exceptions, vessel entry 
within 3 nm of listed Steller sea lion 
rookeries: (2) prohibited shooting at or 
near Steller sea lions: and (3) reduced 
the allowable level of lake incidental to 
commercial fisheries in Alaskan waters 
(50 CFR 227.12). 

The emergency rule included an 
exception for transit through rookery 
buffer zones at 12 listed straits, passes, 
and narrows. During the comment 
period on the interim rule, one 
commenter objected to this navigational 
transit exception and recommended that 


a showing of necessity and advanced 
approval should be required. NMFS 
published a proposed rule (55 FR 29792. 
July 20.1990). which did not propose a 
navigational transit exception from the 
final rule. NMFS did not propose an 
exception because of the presumed 
availability of alternative routes and the 
buffer zone exception for emergency 
situations. No comments were received 
on that portion of the proposed rule, and 
the final rule did not include an 
exception for navigational routes (55 FR 
49204. November 28.1990). 

Subsequent to these actions. NMFS 
promulgated additional protection 
measures for Steller sea lions. Under the 
Magnuson Fishery Conservation and 
Management Act, .NMFS has prohibited 
groundfish trawling within 10 nm of 
listed Steller sea lion rookeries year 
round, and within 20 nm of five Steller 
sea lion rookeries during the Bering Sea 
and Aleutian Islands winter pollock roe 
fishery (57 FR 2883. January 23.1992) 

Proposal 

During the North Padfic Fishery 
Management Council's January 1992 
meeting, a representative of the fishing 
industry testified that the 3-nm no-entry 
zone around the Akutan/Cape Morgan 
sea lion rookery created a significant 
safety hazard to fishing vessels. In a 
subsequent letter to the Alaska Regional 
Director, the same representative 
requested that NMFS reevaluate the 
specific navigational routes contained In 
the emergency interim rule. 

In response to this request. NMFS 
evaluated the need for, and the likely 
effects of, reestablishing navigational 
routes. Based on review of the available 
information. NMFS has preliminarily 
determined that exceptions for the 
purposes of navigational transit are 
warranted at Akutan Pass and in the 
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vicinity of Clubbing Rocks. For this 
reason, as authorized under 50 CFR 
227.12(b)(S). the Assistant Administrator 
granted a temporary exemption for this 
activity (see 57 FR 47276. October 15. 
1992k 

In addition. NMFS proposes to amend 
existing regulations to provide for a 
permanent exemption for navigational 
transit through two buffer zones. 

Vessels will be required to maintain a 
minimum distance of 1 nm fron) the 
rookery boundaries, and may only 
engage in continuous navigational 
transit through the buffer zones. A 
limited exception to allow transit 
through these two areas under these 
conditions is not anticipated to cause 
significant disruption to sea lion 
behavior. Vessel traffic has occurred 
traditionally through waters 
crncompassed by these two buffer zones, 
particularly by vessels operated out of 
Dutch Harbor. Sand Point, and King 
Cove. Alternative routes entail 
significantly increased safety hazards 
for vessel operators and crew, and are 
viewed by NMFS as not being 
acceptable alternatives. Therefore. 
NMFS is proposing an exemption to the 
buffer zones at Cape Moi^gan. Akutan 
Island and Clubbing Rocks for 
navigational transit. 

Classification 

Based on an environmental 
assessment |EA) prepared by NMFS. the 
Assistant Administrator for Fisheries. 
NOAA (Assistant Administrator) has 
determined, that this action will not 
have a significant impact on the 
environment. As a result of this 
determination, an environmental impact 
statement was not prepared. A copy of 
the F.A may be obtained from the 
address listed above (see addresses). 

NMFS has determined that the 
proposed action is likely to cause only 
minima) disruption in normal sea lion 
behavior and is not likely to imperil the 
survival or impede the recovery of 
Stcller sea lions. The Agency has 
conducted a consultation under section 
7 of the KSA which concluded that 
implementation of this exemption for 
navigation through the buffer zones in 
these two locations is not likely to 
jeopardize the continucMi existence of 
Steller sea lions. The maintenance of a 
1*nm minimum approach within the 
navigational routes, in conjunction %vith 
other existing regulotions. is expected to 
provide adequate protection for Steller 
sea lions. 

The Assistant Administrator has 
determined that the proposed rule is not 
a '‘mojor rule** that requires a regulatory 
impact analysis under E.0.12291. The 


proposed rule is expected to reduce 
economic costs to a sector of the public. 

The General Counsel for the 
Department of Commerce certified to 
the Small Business Administration that 
this proposed rule, if adopted, will not 
have a significant impact on a 
substantial number of small entities 
since the rule would result in reduced 
economic costs for vessel operators. As 
a result, a regulatory flexibility analysis 
was not prepared. 

The proposed rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

This proposed rule does not contain 
policies with federalism implications 
sufficient to worrant preparation of a 
federalism assessment under F..0.12612. 

List of Subjects In 50 CFR Part 227 

F.ndangered and threatened species. 
Exports. Imports. Marine mammals. 
Transportation, 

Dated: November 2.1992. 

Witliam W. Fox, |r.^ 

Assistant Administrator for Fishenns^ 

For the reasons set out in the 
preamble. 50 CFR part 227 is proposed 
to be amended as follows: 

PART 227—THREATENED FISH AND 
WILDLIFE 

1. The authority citation for part 227 
continues to read as follows: 

Authority: 16 U S.C. 1531 et seq, 

2. In § 227.12. a new paragraph (b)(6) 
is added to read as follows: 

§ 227.12 Stetter sea lion. 

• • • • • 

(b)• • • 

(6) MovtgotJonai transit. Paragraph 
(a)(2) of this section docs not prohibit a 
vessel in transit from passing through a 
strait, narrows, or passageway listed in 
this paragraph if the vessel proceeds in 
continuous transit and maintains a 
minimum of 1 nautical mile from the 
rookery site. The listing of a strait, 
narrows, or passageway does not 
indicate that the area is safe for 
navigation. The listed straits, narrows, 
or passageways include the following: 


Rookery Struts, narrows, or pass 


Akutan Island Akutan Pass between Cape 
Morgan and Unalga Islar^ 

Oubb<r)g Rocks Between Qubbmg Rocks and 
Chami Island 


[VR Doc 92-27134 Filed 11-6-92; 8 4nm| 
BKUm CODE M10-29-M 


50 CFR Part 663 

(Docket No 920372-2072) 

Pacific Coast Groundfish Fishery 

agency: National Marine Fisheries 
Service (NMFS). NOAA. Commerce. 
action: Proposed rule. 

SUMMARY; The Secretary of Commerce 
(Secretary) requests public comments on 
a proposed rule recommended by the 
Pacific Fishery Management Council to 
establish a flexible starting date for the 
‘‘regular** season for the fixed gear 
(nontrawl) sabletish fishery off 
California. Oregon, and Washington, 
and to establish 72-hour closed periods 
both immediately before and 
immediately after the regular season. 
The flexible starting date for the regular 
season would prec^e by 3 days the 
earliest sablefish fixed gear season 
opening in the Gulf of Alaska. This 
action is intended to preserve traditional 
fishing opportunities for many smaller 
PaciBc coast nontrawl vessels by 
preventing premature achievement of 
the nontrawl harvest guideline by 
intensive early-scason fishing by large 
nontrawl vessels prior to the opening of 
the Gulf of Alaska sablefish rt$her>\ It is 
necessary to maintain stability in the 
nontrawl sablefish fishery, to extend the 
Pacific coast nontrawl sablefish fishery 
to the maximum extent practicable, and 
to minimize the safety risks that would 
arise for operators of small vessels if 
compelled to fish in severe winter 
weather to assure themselves a portion 
of the annual harvest guideline. 

DATES: Comments on the proposed rult? 
must be received on or before December 
7.1992. 

ADDRESSES: Comments on the proposed 
rule should be sent to Mr. Rolland A. 
Schmitten. Director. Northwest Region. 
National Marine Fisheries Service, 7600 
Sand Point Way NE.. BIN C15700. 

Seattle, W'A 90115-0070: or Mr. E. 
Charles Fullerton. Director, Southwest 
Region. National Marine Fisheries 
Service. 501* West Ocean Boulevard. 
Suite 4200, Ung Beach. CA 90802-4213. 

Copies of the draft Environmental 
Assessmcnt/Regulatory Impact Review 
(EA/RIR) are available from the Pacific 
Fishery Management Council 2000 SW. 
First Avenue, suite 420, Portland. OR 
97201. 

FOR FURTHER INFORMATION CONTACr. 

William L. Robinson at 206-526-6140, 
Rodney R. Meinnis at 310-980-4040. or 
the Pacific Fishery Management Council 
at 503-326-6352. 

SUPPLEMENTARY INFORMATION: The 
Pacific Fishery Management Council 
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(Council) makes recommendations to 
the Secretary for the management of 
fisheries under the Pacific Coast 
Groundfish Fishery Management Plan 
(FMP). This action U being taken under 
procedures for addressing socio¬ 
economic issues set forth at section 
nLB.(c) of the appendix to 50 CFR pari 
063. An analysis of the biological, social 
and economic impacts of the proposed 
opening of the nontrawl sablefish 
rishery is contained in the draft EA/RIR 
that is available from the Council (see 
AOORCSSCS). 

Background 

Sablefish constitutes one of the most 
valuable compor^ents of the groundfish 
fisheries off the coast of Washinoton, 
Oregon, and California (the Pacific 
coast) and Alaska. Although taken In 
both trawl and nontrawl fisheries, 
sablefish is the principal species 
harvested by the nontrawl fleet. In the 
past, with some exceptions in the years 
1999-1992. the nontrawl sablefish 
fishery has been regulated under an 
annual quota that was available 
beginning on {anuary 1. 

Nontrawl fishina effort in the Pacific 
coast sablefish fishery has increased 
dramatically during recent years, 
resulting In shorter seasons. 

Contributing to this effort Increase, 
especially early In the year, has been 
participation by large nontrawl vessels 
that traditionally fish off Alaska. 
Delayed openings of the Alaska 
nontrawl sablefish fishery have resulted 
in a 3-4 month ‘‘window** where 
operators of nontrawl fishing vessels 
can fish in the Pacific coast sablefish 
fishery prior to leaving for Alaska. The 
result has been rapid achievement of the 
Pacific coast sablefish harvest guideline 
and preemption of fishing opportunities 
for many smaller, local vessels that fish 
only the west coast fishery. These vessel 
operators have traditionally relied on a 
longer season that has given them the 
ability to focus fishing effort during 
periods of better weather. Now 
competition for the available harvest 
forces smaller vessel operato/s to take 
greater risks fishing In severe vrinicr 
weather. Furthermore, Increased early 
season fishing effort for sablefish 
encourages the harvest of sablefish 
nearer to the late winter spawning 
season when flesh quality and pr^uct 
yield may not be as good as later in the 
season. 

Prior to the 1991 season, the Council 
recommended that the Pacific coast 
nontrawl regular sablefish season begin 
April 1. concurrent with the expected 
April 1 opening of the Gulf of Alaska 
nontrawl sablefish seasons. NMFS 
approved and implemented the 


Council's recommendation. However, 
the North Pacific Fishery Management 
Council subsequently recommended that 
the Alaska seasons begin on May 16. an 
action also approved by NMFS. This 
circumstance resulted in the 
continuation of early and intense efTort 
in the Pacific coast fishery. The entire 
nontrawl sablefish quota for the Pacific 
coast was taken bv July 1,1991. The 
fishery was closed until September 27. 
1991. when a 309potind trip limit was 
established by an emergency rule (56 FR 
50063; October 3,1991). The closure 
caused severe financial hardship for 
many nontrawl vessel operators who 
depend on small landings of sablefish as 
a steady source of revenue throughout 
the year. 

in 1992. the nontrawl regular season 
opening date was delayed from April 1 
until May 12 (3 days before the Alaska 
opening) by emergency regulation. 
Despite this delay, the nontrawl 
sablefish quota was taken in a little over 
2 weeks, with the regular season closed 
on May 27,1992. Had the fishery opened 
April 1. as scheduled, the season would 
have been even shorter due to the added 
participation of many vessels before 
leaving for the May 1$ Alaska season 
opening. 

This discussion applies only to the 
regular sablefish season. Limited 
sablefish landings are also allowed both 
before and after the regular season. 
These landings are regulated under 
restrictive trip landing and frequency 
limits, classified as “routine** 
management measures at 50 CFR 
663.23(c)(l)(i)(E). aUowing bycatch in 
non-sablefish fiiheries and some very 
small directed sablefish nontrawl 
fisheries, mainly off CaHfomla. The 
regular season is characterized by the 
absence of trip landing or frequency 
limits, except for those necessary to 
restrict the harvest of undersized 
(iuveniie) sablefish. 

The Council's recommendation fmr a 
flexible starling dale for the regular 
season, based on the earliest opening of 
the Gulf of Alaska nontrawl sablefish 
fisheries, accomplishes what the Council 
intended to do in 1901, which was to 
achieve the desired balance among 
competing interesta in the non trawl 
fishery, and coordinate the beginning of 
the regular season for sablefish off the 
Pacific coast with the openings in 
Alaska. 

The Council considered public 
comment in several alternative dales at 
its September and November 1991 
meetings, and considered the advice of 
Its advisory subpaneL Scientific and 
Statistical Committee. Groundfish 
Management Team, and the public. The 


Council concluded that by linking the 
beginning of the Pacific coast regular 
season with the earliest season opening 
in the Gulf of Alaska, effort would be 
distributed more evenly between the 
two areas, counteracting the recent 
trend towards increased effort in the 
Pacific coast area early in the year. 
Nontrawl fiahermen who traditionally 
fish only the Pacific coast would be 
afforded longer seasons, be able to fish 
in better weather, and sablefish yield 
and quality could be improved. 

Proposed Actioo 

The Council recommends that the 
regular season for the Pacific coast 
sablefish nontrawl fishery begin 3 days 
prior to the earliest scheduled openings 
of any regulatory district in the Gulf of 
Alaska. All regulatory districts in the 
Gulf of Alaska normally open at the 
same time in order to distribute fishing 
effort throughout the Gulf of Alaska, 
thus avoiding adverse biological and 
social impacts (wastage, gear conflicts, 
grounds preemption, etc.) that could 
occur as a result of aUowing the entire 
fishing fleet to concentrate sequentially 
in each area. The Council is 
recommending nearconcurrent openings 
of the Pacific coast and Gulf of Alaska 
nontrawl sablefish fisheries for some of 
the same reasons. The Council chose to 
begin the Padfle coast regular season 3 
days prior to the earliest Gulf of Alaska 
season opening because it presumed 
that those boats that choose to fish In 
Alaska will have departed for Alaska at 
least 3 days prior to the opening date. In 
1992. the Gulf of Alaska nontrawl 
sablefish fisheries opened on May 15. 

In order to facilitate enforcement of 
trip landing and frequency limits that 
are effective prior to and after the 
regular nontrawl sablefish season, the 
Cotmdl also recommended that the 
taking and retention, possession, or 
landi^ of sablefish be prohibited for 72 
hours immediately prior to and 
immediately after the regular season. 
This will prevent fishermen from getting 
a head start on the regular season and 
stockpiling sablefish taken under the 
trip limit i^me until the regular season 
begins, and will facilitate the transition 
from unlimited landings to landings 
regulated by trip limit following the 
close of the regular season. 

This proposed rule provides a 
procedure by which the NMFS 
Northwest Re^onal Director will 
announce each year the date on which 
the regular nontrawl sablefish season 
off the Pacific Coast will begin once the 
earliest Gulf of Alaska opening date is 
known. Normally, the Rc^onai Director 
will Include the regular season opening 
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date and the dates of the initial 72-hour 
cJoaure in the “Notice uf Annual Harvest 
Specifications and Managrment 
Measures^ published in the Federal 
Re%isier at the beginning of each fishing 
year, but may announce the date in a 
separate Federal Register notice, at a 
later date, if the Alaska season opening 
changes following publication of the 
“Notice of Annual I iarvest* 
Specifications and Management 
Measures.*^ 

Classification 

This proposed rule is published under 
authority of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act), 16 U.S,C 1810 et seg.. 
and was prepared at the request of the 
Council The Assistant Administrator 
for Fisheries. NOAA (Assistant 
Administrator), initially has determined 
that this proposed role is necessary for 
the conservation and management of the 
Pacific coast groundfish fishery and that 
it is consistent with the Magnuson Act 
and other applicable law. 

The Council prepared an 
Environmental Assessment and 
Ri^latory Impact Review (EA/RIR) for 
this proposed rule and conchtded that 
there will be no significant impact on 
the human environment. You may obtain 
a copy of the EA/RlR from the Council 
(see Aoofifsses). 

Biological Opinions under the 
Fmdangered Species Act perUining to 
the groundfish fishery, concluded that 
implementation of the FMP would not 
(eopardixe the continued existence of 
any of the species considerecL This 
proposed rule will not have impacts that 
differ from those discussed in the 
Biological Opinions, and NMFS has 
concluded that further consultations are 
not necessary. 

The Assistant Administrator initially 
has determined that this is no! a major 
rule requiring a regulatory impact 
analysis under Executive Order 12291. 

The proposed action will not have a 
cumulative effect on the economy of 
$100 million or more, nor will if result in 
a major increase in costs lo consumers, 
industries, government agencies, or 
geographical regions. No significant 
adverse impacts are anticipated on 
competitl^ employment, investments, 
productivity. Innovation, or 
competitiveoass of U.S.'ba5ed 
enterprises. This conclusion is based on 


the EA/RIR prepared for this rule, which 
indicates that the gross revenues 
generated from the various sectors of 
the nontrawl gear sablefish fishery arc 
not expected to differ substantially as a 
result of setting a season opening date 
tied to the opening of the fixed gear 
sablefish fishery off Alaska. The net 
effect will be to distribute the impact of 
the fishery along the coast. It does not 
guarantee a specific share to any 
particular user group. 

The General Counsel of the 
Department of Commerce has certiBed 
to the Small Business Administration 
that this proposed rule, if adopted, will 
not have a si^iftcant economic impact 
on a substantial number of small entities 
under the Regulatory Flexibility Act. 

This proposed rule would spread the 
impact of the fishery along the coast 
without encouraging additional effort 
early in the year by vessels that have 
traditionally fished in other areas. As a 
result, the smaller nontrawl fishing 
vessels that have traditionally Bshed 
only the Pacific coast should have a 
greater opportunity for a longer season. 
The operators of larger vessels that have 
the capability to fish either off the 
Pacific coast or off Alaska will continue 
to be free to choose their primary area 
of activity. The resulting ^nges in the 
annual gross incomes of the majority of 
these smaller and larger vessels due to 
this proposed rule is believed to be 
ini^iBcant. 

Inis proposed rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

The Council has initially determined 
that this proposed rule is consistent to 
the maximum extent practicable %vith 
the approved coastal rone management 
programs of the States of Washington. 
Oregon, and California. This initial 
determination has been submitted for 
review by the responsible State agencies 
under section 307 of the Coastal Zone 
Management Act. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12612. 

list of Subjects in 50 CFR Pari 663 

Administrative practice and 
procedure. Fisheries, Fishing. Reporting 
and recordkeeping requirements. 


Authority: 16 U3.C 1801 ctMeq, 

Dated' November 3.1962. 

Ssmiial W. McKeen. 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service* 

For the reasons set forth in the 
preamble, 50 CFR part 663 is proposed 
to be amended as follows: 

PART 663—PACIFIC COAST 
GROUNDFISH FISHERY 

1. The authority citation for Part 063 
continues to read as follows; 

Authority: 16 U.S.C 1801 et seq, 

2. In 5 663J23, paragraph (b)(2) is 
revised to read as follows: 

f 663.23 Catch restrictions. 

• • • • • 

(b) • • • 

(2) Nontraxv!sablefish. (i) The regular 
season for the nontrawl sableBsh fishery 
will begin each year at 0001 hours on the 
date 3 days before the earliest opening 
of the nontrawl sableBsh fishery 
regulated under 50 CFR part 672 (Gulf of 
Alaska Groundfish). 

(ii) Taking and retaining, possession, 
or landing of sablefish taken by 
nontrawl gear la prohibited for 72 hours 
immediately preceding the beginning of 
the regular season for the nontrawl 
sablefish fishery, 

(iii) Taking and retaining, possession, 
or landing of sablefish taken by 
nontrawl gear is prohibited for 72 liours 
immediately following the closure of the 
regular season. 

(Iv) The Assistant Administrator will 
publish a notice in the Federal Register 
announcing the dates on which the 
regular season for the nontrawl 
sablefish fishery will begin and end. For 
the periods before and after the regular 
season, trip landing and/or frequency 
limits may be imposed under paragraph 
(c) of this section to allow for bycalch of 
sablefish in other fisheries, and to allow 
very small directed fisheries with 
nontrawl gear. Trip limits to protect 
juvenile sablefish also may be imposed, 
at any time of year, under paragraph (c) 
of this section. 

• • • • • 

(FR Doc. 02-27001 nU>«f 11-0-412; 045 am| 
aaxws con 
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OEPARTMENT OF AGRICULTURE 

Cooperative State Research Service 

Agricultural Science ar>d Technology 
Review Board; Meeting 

According to the Federal Advisory 
Committee Act of October 6.1972 (Pub. 
L 92-^S3. 06 Stat. 77S-776). as amended, 
the Office of Grants and Program 
Systems. Cooperative State Research 
Serv'ice. announces the following 
meeting: 

Nome: Agricultural Science and 
Technology Review Board (hereafter referred 
to as the Re\iew Board) 

Date: December 0-9.1902 
Time: December 0-8:30 a m.-0 p.m.. 
December 9-8:30 a.m.-6 p m 
P/oce. U.S. Department of Agriculture. 221- 
A Administration Duildingr Washington. DC 
20250 

Type of Sieettng: Open to the public. 
IVrsons may participate In the meeting as 
time and space permit 
Comments: The public may file wntten 
comments before or after the meeting with 
the contact person named below 
Purpose: Identify and rank high priority 
and emerging technological issues that are 
significant to American agriculture. 

Contact Person for A^nda and More 
information: Ms. Marshall Tarkinglon. 
Executive Secretary. Science and Education 
Advisory Committees, room 432-A 
Administration Building. US- Department of 
Agriculture. Washington. DC 20250-2200; 
Telephone (202) 720-3604. 

Done in Washington. DC. this 30th day of 
October 1992 

Clare L Harris. 

Associate Administrator 

|FR Doc, 92-27118 Filed 11-0-92:045 am| 

WtUNO COOC S610-&-4I 


DEPARTMENT OF COMMERCE 
Foreign-Trad# Zones Board 
lOfdec No. 604) 

Resolution and Order; Ted Davis 
Manufacturing. Inc. Plant (Voice Coll 
Motors) Oklahoma City; OK 

Proceedings of the Foreign-Trade 
Zones Board. Washington. DC. 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of june 18. 
1934. as amended (19 U.S.C 01d-01u). 
the Foreign-Trade Zones Board (the 
Board) adopts the following Resolution 
and Order. 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application 
of the Port Authority of the Grea ter 
Oklahoma City Area, grantee of FTZ 
106, filed with the Foreign-Trade 2U>ne8 
Board (the Board] on October 24.1991, 
requesting special-purpose subzone 
status at the voice coll motor plant of 
Ted Davis Manufacturing. Inc., in 
Oklahoma City, Oklahoma, the Board, 
finding that the requirements of the 
Foreign-Trade 2U)nes Act. as amended, 
and the FTZ Board's regulations are 
satisfied, and that the propxisal is in the 
public interest, approves the application. 

Approval is subject to the FTZ Act 
and the FTZ Board's regulations (as 
revised. 56 FR 50790-60000 10/8/91). 
including S 400^10 The Secretary of 
Commerce, as Chairman and Executive 
Officer of the Board. Is hereby 
authorized to issue a grant of authority 
and appropriate Board Order. 

Grant of Authority for Subzone Status 

Ted OavU Manufacturing. Inc.. 
Oklahoma City. OK 

Whereas, by an Act of Congress 
approved |unc 10 1934. an Act *To 
provide for the establishment * * * of 
foreign-trade zones in ports of entry of 
the United States, to expedite and 
encourage foreign commerce, and for 
other purposes.” as amended (19 US.C. 
81a-61u) (the Act) the Foreign-Trade 
Zone Board (the ]3oard] is authorized to 
grant to corporations the privilege of 
establishing foreign-trade zones in or 
adiacent to U.S. Customs ports of entry; 

Whereas, the Board’s regulations (15 
CFR port 400) provide for the 
establishment of special-purpose 


Federal Register 
VpI 57. So. 217 
Monday. November 9. 1992 


subzones when existing zone facilities 
cannot serve the specific use involved: 

Wherease. an application from the 
Port Authority of the Greater Oklahoma 
City Area, grantee of Foreign-Trade 
Zone 100 for authority to establish a 
special-purpose subzone (for activity 
that involves no inverted tariffs) at the 
voice coil motor manufacturing plant of 
Ted Davis Manufacturing. Inc. in 
Oklahoma City. Oklahoma, was filed by 
the Board on October 24.1991 (FTZ 
Docket 60-91. 56 FR 56180 11-1-91); 
and, 

Whereas, the Board has found that 
the requirements of the Act and the 
Board's regulations are satisfied and 
that the proposal is in the public 
interest: 

Now, therefore, the Board hereby 
authorizes the establishment of a 
subzone (Subzone 106B) at the Ted 
Davis Manufacturing. Inc. plant in 
Oklahoma City. Oklahoma, at the 
location described in the application, 
subject to the FTZ Act and the Board's 
regulations (as revised. 56 FR 50790- 
50608.10-8-91). including S 400,28. 

Signed at Washington. DC this 29th day of 
October. 1992. pursuant to Order of the 
Board 

Alao M. Dunn. 

Assistant Secretary^ of Commerce for import 
Administrotioru Chairman, Committee of 
,Aitemo!es, Foreign-Trade Zorves Board. 
Anest 

|ohn Da Poota. |r,. 

EKteuthe Secretary. 

[FR Doc 92-27141 Filed 11-6-92; 8 45 amj 
asUlNO COOC S510-08-M 


tnternatioruri Trade Administration 

United Statea-Canada Free-Trade 
Agreement Article 1904 Blnational 
Panel Reviews; Decision of Panel 

agency: United States-Canada Free- 
Trade Agreement Binational 
Secretariat United States Section. 
International Trade Administration. 
Department of Commerce, 
action: Notice of decision of panel 

SUMMARY: By a decision dated October 
20 1992. the Binational Panel affirmed in 
part and remanded in part the 
Department of Commerce's 
determination on remand in the 
antidumping duty administrative review 
made by the U.S. Department of 
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Commerce, Inlematiocial Trade 
Administration. Import Administration, 
respecting RepUcemcnl Parti (or Self- 
Propelled BitumincMis Paving Equipment 
From Canada (Secretarial File No. USA- 
90-1904-01). A copy of the complete 
panel dedsion is available from the FTA 
Binational Secretarial. 

FOn FURTHtn INFOIttiAnOM contact: 

jamet R. Holbein. United States 
Secretary, Binational Secretariat, suite 
2061,14th and Constitution Avenue, 
Woshiogton, DC 20230, (202) 482-543a 

8UPI>t£liENTAIIV MFOAMATION: Chapti^r 
19 of the United States-Canada Free- 
Trade Agreement (“Agreement^ 
establishes a mechanism to replace 
domestic )iididal review uf fimil 
dcterminatioiis in antidumping and 
countervailing duty cases involving 
imports from the other country with 
review by independent hinafionul 
panels. When a Request for Panel 
Review b fUed, a panel is established to 
act in place of national courts to review 
expeditiously the final determination to 
determine whether it confonns with the 
antidumping or countervailing duty law 
of the country that made the 
determination. 

Under Article 1904 of the Agreement, 
which came Into force on famiary 1, 

1989. the Government of the United 
Slates and the Government of Canada 
established Rules of Procedure for 
Article 1904 Binational Panel Reviews 
("Rules”). These Rules were published 
in the Federal Regisler on December 30, 
1988 (53 FR 53212). The Rules were 
amended by Amendments to the Rules 
of Procedure for Article 1904 Binational 
Panel Reviews, published in the Federal 
Regislar on December 27,1969 (54 FR 
53165). The Rules were further amended 
and a consolidated version of the 
amended Rules was published in the 
Federal Registar on |one 15,1992 (57 FR 
26606). The panel review in this matter 
was conducted in accordance with these 
Rules, as amended. 

Background 

This decision is the third by this 
binational panel In this matter. The 
panel was formed after a Request for 
Panel Review was filed by Northern 
Fortress Ltd., the Csoadian 
manufacturer, on |um 14.196a The 
binatioruil panel issued decistons on 
May 24.19^ and May 15,1662. each of 
which affirmed In part and remanded In 
part the determinations made by the 
investigating authority in this matter. In 
Its current dsdsioit dated October 26, 
1992. the binational panel again affirmed 
in part and remanded in part 
Commerce*a determination on remand. 


Panel Decision 

On the basis of the sdministrative 
record, the applicable law, the written 
submissions of the parties, and a 
hearing held on October 9.1992. at 
which all parties were heard, the Panel 
remanded Commerce's determination 
that the country of origin of 31 allegedly 
non-Canadian parts could not be 
verified because that determination was 
rH>t supported by substantial evidence, 
and affirmed Commerce's determination 
In all other respects. 

The Panel directed Commerce to 
submit a revised determination 
consistent with the Pare! opinion no 
later than 30 days from the date of 
Issuance of the opinion (by November 
27,1992). 

Dated: N«?vember 4.1962 
Runes R. Holbein, 

United StoieM Sf*creiair>', FTA BinoCtonot 
SecretarioL 

|FR Doc. 02-27140 Filed 11-6-92, 6*45 am| 
saxiuo cooc Mie-6T-« 


United State^Canada Free-Trade 
Agreement Article 1904 Binational 
Panel Reviews; Decision of Panel 

AOENCV: United States-Canada Free- 
Trade Agreement. Binational 
Secretariat United Slates Section. 
International Trade Admintstmtion, 
Department of Commerce. 

ACTION Notice of decision of panel 

8UMMAAV: By a decision dated October 
30.1992, the Binational Panel reviewing 
the final results of the fourth 
administrative review of the 
countervailing duty order respecting 
Live Swine from Canada, made by the 
Department of Commerce. International 
Trade Administration. Import 
Administratiofv. 56 FR 26531 (June 21, 
1991) affirmed in part and remanded in 
part the Department's determination 
made on remand on )uly 2a 1992 
(Secretariat File No. USA-91-1904-03). 

A copy of the complete Panel dedsion is 
available from the FTA Binatiorui! 
Secretariat 

FOA FUNTHCR INFORMATION CONTACT; 
lames R. Holbein. United Slates 
Secretary, Binational Secretariat. Suite 
2061,14th and Constitution Avenue, 
Washington. DC 20230. (202) 462-543a 
SUFRtSMCNTAIIV INFORMATION: Chapter 
19 of the United States-Canada PTee- 
Trade Agreement ("AgreenMint") 
establishes a mechanism to replace 
domestic (udicial review of final 
determinations In antidumping and 
countervailing duty cases inv^ing 
imports from the other country either 
review by Independent binational 


panels. When a Request for Panel 
Review is filed, a panel is established to 
act in place of national courts to review 
whether it confonns with the 
antidumping or countervailing duty of 
the law oi the country that made the 
determination. 

Under Artide 1904 of the AgreemenL 
which came Into force on |unuary 1, 
1989. the Government of the United 
Slates and the Government of Canada 
established Rules of Procedure for 
Arfjcie 1904 BinaUotwt Pom! Reviews 
("Rvdes"). These Rules were published 
in the Fsdsfsl Register on December 3a 
1968 (53 FR 53212). The Rules were 
amended by Amendments to the Rules 
of Procedure for Artide 1904 Binational 
Panel Reviews, publuihed in the Federal 
Register on December 27,1989 (54 FR 
53105). The Rules were further amended 
and a consolidated version uf the 
amended Rules was published in the 
Fadarai Registar on June IS, 1992 (57 FR 
26698). The panel review In this matter 
was conducted in accordance with these 
Rules. u8 amended. 

BACKGROUND: This Is the second 
binational panel decision in this matter, 
which was initiated on )uJy 6.1991, 
when the Canadian Pork Council and Us 
members (CPC) Bled a Request for Pane! 
Review with the United States Section 
of the Binational Secretariat pursuant to 
Article 1904 of the United States-Conada 
Freci-Trade Agreement. In addition, the 
Government of Canada (Canada] and 
the Government of Quebec (Quebec) 
filed Requests for Panel Review in this 
matter. 

In its first decision, dated May 19, 
1992, the panel remanded in part to 
Commerce for reconsideration several 
determinations regarding various federal 
and provincial agricultural subsidy 
programs and a determination not to 
create a separate subclass for 
weanlings. Commerce provided a 
detenninatioa on remand to the Panel 
on |u}y 2a 1992. That determination on 
remand was challenged by the 
Canadian complainants on August ia 
1992, in accordance with the Rules. 

FANCL oeciBiON: Based upon the 
submissioiis of the participants and an 
oral hearing held on September 10.1992, 
the Panel majority again remanded 
Commerce's determinations on remand 
that the federal Tripartite program and 
the Province of Quebec's Farm Income 
Slabilizalmn Insurance program 
conferred ooontervailable beoeBta and 
ordered the agency to determine that the 
programs did not confer such benefits. 
The panel majorUy alto instructed 
Commerce to determine that weanlings 
constituted a distinct subclass of live 
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swine and ordered the agency to 
calculate a separate rate for weanlings. 
The panel majority affirmed 
Commerce's determination on remand in 
all other respects. 

llie panel chairman filed a partial 
dissenting opinion. 

Datad: November 4. 1992. 
famet R. Ilolbien. 

Lfpttod States ScerfHoty, FT A BifWhonat 
Stycrefonat 

|FK Doc. 92-27130 Kllrd 11-^92:6 45 am] 
aiLUNO cooc Mio-OT-a 


National Oceanic and Atmospheric 
Administration 

Florida Keys National Marine 
Sanctuary Advisory Council; Meeting 

AOENCV: Sanctuaries and Reserves 
Division (SRD). Office of Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service (NOS|. National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce, 

action: Florida Keys National Marine 
Sanctuary Advisory Council; notice of 
open meeting. 

summary: The Council was established 
in December 1991 to advise and assist 
the Secretary of Commerce in the 
development and implementation of the 
comprehensive management plan for the 
Florida Keys Notional Marine 
Sanctuary. 

TIME AND PLACE: November 23,1992 
from 9 a.m. until adjournment. The 
meeting location will be at the Hawks 
Cay Resort, Mile Marker 61. Route t. 
Duck Key. Florida. 

agenda: 1, Discussion of management 
altematlv'es. 

pusuc participation: The meeting will 
tHf open to public participation and the 
last thirty minutes will be set aside for 
oral comments and questions. Seats will 
be set aside for the public and the 
media. Seats will be available on a first- 
come first-served basis. 

FOR FURTHER INFORMATION CONTACT. 

Pamala lames at (30S) 743-2437 or Ben 
Haskell at (202) 606-4016 

Dated: November 3.1992. 

Frank W. Maloney. 

Deputy Assistant Administrator for Ocean 
Sendees and Coastal Zone Monoffement. 

Fodrral Domestic Assistance Catalog 
Numbef 11.429, Marine Sanctuary Program 

Doc 92-27110 Piled 11-6-92: 6:45 amj 
•tUJWO COOf SStO-SS-N 


COMMISSION ON CIVIL RIGHTS 

AmRndment to Notice of Public 
Meeting o* the Florida State Advisory 
Committee 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Florida Stale 
Advisory Committee announced at FR 
Doc 02-26242. 57 FR-49063. will convene 
at t p.m. to 5 p.m. on Tuesday. 

November 24.1992. at the Metro-Dade 
Government Center. Ill NW. First 
Avenue. 18th floor conference room. 
Miami. Florida 33126 (This amendment 
is change of address only.) 

Datfd at Washington. DC October 30. 

1992. 

Carol-tea Hurley. 

Regional Programs Coordination Unit 
|FR Doc 92-27038 Filed 11-6-92; 6:45 am) 
SILUNO cooc S336-0f-N 


COMMISSION OF FINE ARTS 
Commission of Fine Arts; Meatirig 

The Commission of Fine Arts* next 
meeting is scheduled for 3 December 
1992 at 1(H)0 AM in the Commission's 
offices in the Pension building, suite 312. 
ludiciary Square. 441 F Street. NW., 
Washington. DC 20001 to discuss 
various projects ejecting the 
appearance of Washington. DC. 
including buildings, memorials, parks, 
etc,: also matters of design referred by 
other agencies of the government. 

Inquiries regarding the agenda and 
requests to submit written or oral 
statements should be addressed to 
Charles H, Atherton. Secretary. 
Commission of Fine Arts, at the above 
address or call the above number. 

Dttted in W>ihington. DC 29 October 1902- 
ChartM II. Atherton. 

Secretory 

|FR Doc. 92-27035 Filed 11-6-92; 8:45 am| 
SIUJNO cooc S330-01-N 


COMMISSION ON NATIONAL AND 
COMMUNITY SERVICE 

Serve-American (K-12) Clearinghouse 

AGENCY: Commission on National ond 

Community Service. 

action: Notice of availability of funds. 

summary: The Commission on National 
and Community Service it announcing 
the availability of a project solicitation 
for proposals to establish a Serve- 
America (K-12) clearinghouse and the 


amount of funding available for the 
project. 

ADDRESSES: Ail requests for the 
solicitation must be made in writing to 
the Commission on National and 
Community Service. 52914th Street, 
suite 452. Washington. DC 20045. 
Attention: Kim Ci^man. 

FOR FURTHER INFORMATION CONTACT. 
Ruby Anderson. Scrve-America Program 
Officer, or Mike Kenefick. Senior Grants 
Officer, at (202) 724-0600. 
SUPPLEMENTARY INFORMATION: The 
Commission on National and 
Community Service, established by the 
National and Community Service Act of 
1990. as amended, seeks to promote the 
development of a major national 
community service movement focused 
initially on youth. Toward this end. the 
Commission providcMi program funds, 
technical assistance, and other services 
to States, organizations and institutions 
to develop and expand community 
service opportunities. In addition, the 
Commission is authorized to support 
this goal through the establishment of a 
clearinghouse. Up to S2 million, over a 
three-year period, has been allocated by 
the Board of Directors of the 
Commission for a Serve-America (K-12) 
clearinghouse. 

The Commission announces the 
availability of a project solicitation to 
establish a Serve-America (K-12| 
clearinghouse. As a major disseminator 
of technical advice on K-12 service- 
learning programs and practices, the 
clearin^ouse will identify and 
distribute program information— 
including instructional materials and 
program descriptions—through various 
media. The clearinghouse is expected to 
gain access to significant literature, 
practices and curriculum within the K- 
12 service-learning field: maintain a 
database: possess an understanding of 
critical needs and issues of the field: 
provide appropriate technical advice to 
a brood and diverse audience; and 
develop and implement dissemination 
programs that will deliver appropriate 
materials and services to the field. 

Public and private non-profit agencies 
with extensive experience in community 
service, adult volunteer and partnership 
programs, youth service, 
intergenerational service programs, and 
worldng with at-risk youth are eligible to 
submit proposals. Collaborations that 
take advantage of existing information 
systems, data bases and organizational 
capabilities are strongly encouraged. 

The solicitation will be available on 
or about December 1.1992. Qualified 
organizations should submit written 
requests for copies of the solicitation to 
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the Commission on National and 
Community Service, 529 14th Street, 
NW„ suite 452, Washington. DC 20045. 
Attention: Kim Goodman. 

Dated November 1.1992. 

Catherine Milton, 

Ex&cuUve Director. 

[PR Doc 92-27071 Filed 11-0>92 B 45 am| 
eejjNo cooc 


DEPARTMENT OF DEFENSE 

Department of the Army 

MINtary/industry Mobile Home 
Symposium 

agency: Military Traffic Management 
Command. 

action: Notice of open meeting- 

t. In accordance with section 10(a)(2) 
of the Federal Advisory Committee Act 
(Public Law 92-452), announcement Is 
made of the following committee 
meeting: 

^ Name of the Committee: WiWXAry! 
Industry .Mobile Homes Symposium 
Date of the Meeting: 3 December 1992 
Time: 0930-1530 hours 
Place: Headquarters. Military Traffic 
Management Command. Falls Church, 
VA 

Proposed Agenda: 

1. The purpose of the symposium is to 
provide an open discussion and free 
exchange of ideas with the pubhc on 
procedural changes to the Personal 
Property Traffic .Management 
Regulation, DOD 4500.34R. and the 
handling of other matters of mutual 
interest concerning the Department of 
Defense Personal Properly Shipment 
and Storage Program. 

2. All interested persons desiring to 
submit topics to be discussed, should 
contract the Commander. Military 
Traffic Management Command. ATTN: 
MTPP-M, 5611 Columbia Pike. Falls 
Church. VA 22(M1-5050. (703) 756-1600 
between 0600-1630 hours. Topics to be 
discussed should be received on or 
before 5 November 1992. 

Konnetb L. Dfmtcm. 

Army Federal Register Liaison Officer. 

|FR Doc 92-27033 Filed 11-6-92, § 45 am| 
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DEPARTMENT OF EDUCATION 

Notice of Proposed Information 
Collection Requests 

agency: Department of Education. 
action: Notice of proposed Information 
collection requests. 


summary: The Director, Office of 
Information Resources Management 
Service, invites comments on the 
proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1980. 

OATES: Interested persons are invited to 
submit comments on or before 
Decembers. 1992. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education. Office of 
Management and Budget. 728 )ackson 
Place NW., room 3208, New Executive 
Office Building. Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Cary Green, 

Department of Education. 400 Maryland 
Avenue SW., room 5624, Regional Office 
Building 3. Washington. DC 20202-1651. 
FDR FURTHER INFORMATION CONTACT: 
Cary Green, (202) 708-5174, 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C, chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat (he purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency's ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
o^ice, contains the following; 

(1) Type of review requested. e.g., 
new, revision, extension, existing or 
reinstatement; (2) Title; (3) Frequency of 
collection: (4) Tlie affected public; (5) 
Reporting burden: and/or (6) 
Recordkeeping burden: and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of tlie 
requests are available from Cary Green 
at the address specified above. 

Dated: November 3.1992 
Cary Green, 

Director, Information Resources Management 
Service. 

Office of Postsecondary Education 

Type of Review: Extension 
Tide: Lenders Interest and Special 

Allowance Request and Report 
Frequency: Quarterly 


Affected Public: State or local 
governments: businesses or other for- 
profit; non-profit institutions 
Reporting Burden: 

Responses: 42,176 
Burden Hours: 84.352 
Recordkeeping Burden: 

Recordkeepers: 10,544 
Burden Hours: 18.452 
Abstract: This information collection is 
used to pay interest and special 
allowance to holders of Part B loans. 
The Department will use the 
information to enhance departmental 
reporting for budgetary* projections, 
program planning and evaluation, 
departmental audits and financial and 
statistical reporting on Part B 
programs. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Existing 
Tide: Complaint Procedures under Pari 
B of the Individuals with Disabilittes 
Education Act 
Frequency: Weekly 
Affected Public: State or local 
governments 
Reporting Burden: 

Responses: 2158 
Burden Hours: 14,027 
Recordkeeping Burden: 

Recordkeepers: 0 
Burden Hours: 0 

Abstract: This paperwork burden is 
associated with the development of 
complaint processing procedures for a 
State or subgrantee participating in 
the program funded under Part B of 
the Individuals with Disabilities 
Education Act. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Existing 
Title: l£A Application under Part B of 
the Individuals with Disabilities 
Education Act 
Frequency*: Annually 
Affected Public: State or local 
governments 
Reporting Burden: 

Responses: 15376 
Burden Hours: 445,904 
Recordkeeping Barden: 

Recordkeepers: 0 
Burden Hours: 0 

Abstract: This form will be used by 
State or Local Education Agencies to 
apply for funding under the 
Individuals with Disabilities Act. The 
Department will use the information 
to make grant awards. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Reinstatement 
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Title: Performance Report for Cariy 
Intervention I'Togram for Infants 5 
Toddlers with Oisabllities Program 
Frequency: Annuolly 
Affected Publia State or local 
governments 
Reporting Burden: 

Responses: 57 
Burden Hours: 960 
Recordkeeping Burden: 

Recordkcepers: 0 
Burden Hours: 0 

Abstract: Slates are required to submit 
an annual report to the Secretary on 
the status of eady intervention 
programs operating in the Slate for 
eligible diildren. llie Department uses 
the information to assess the 
accomplishments of prolect goals and 
effective program management. 

Office of Special Education and 
Rehaliilitative Services 

Type of Review: Revision 
Title: Personnel Employed and Needed 
to Provide Special Education and 
Related Services for Children and 
Youth with Disabilities 
Frequency: Annually 
Affected Public: State or local 
governments 
Reporting Burden 
Responses: 58 
Burden Hours: 11,464 
Recordkeeping Burden: 

Recordkeepers: 0 
Burden Hours: 0 

Ahsr/ocl; This collection will be used by 
State and local educational agencies 
to oedicet data on personnel employed 
and needed in the provision of special 
education and related ser%nc:ea. The 
Department will use this information 
to rf4>ort to Congress. 

IFR Doc. 92^27040 Filed &45 ain| 
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DEPARTIIEKT OF ENERGY 

Determination of Noncompetitive 
RnarKTial Assistance 

AOCNCv; Department of Energy (OOF.) 
action: Notice. 

8UMMAAY: DOE announces that 
pursuant to 10 CFR 600.7(b)(2}(i) it 
intends to renew on a noncompetitive 
basis a grant to the National Academy 
cif Sciences (NAS) to support the 
Committee on DOE Radiation 
Epidemiological Ri^arch Programs. 
Ihis Committee provides independent 
scientiHc advice to the DOE Office cl 
Epidemiology and Health Surveillance 
on the current status and future 
direction of its research activities. The 
renew 4 il awiud is to be in the amount of 


$178,000 to continue the project for a 
year. NAS was chartered by Congress 
more than 100 years ago to conduct 
scientific research for the Government. 
NAS, therefore, has a unique chartered 
responsibility and capability to reach 
consensus positions in the scientific 
community. EligiblUty for this award is. 
therefore, restricted to NAS. 

Fon fuhtnaa information contact: 
Tammy Green. EH-4Z Office of 
Epidemiotqgy & Health Surveillance. 
US. Department of Energy, Washington. 
DC 20585, (301) 903^6090. 

Issurd ia Oak Ridge. TN. on October 29. 
1992. 

Don Stoaa, 

Actinfs D^fvetor. Procurement F Cent roctM 

Dhiston. Field Office. Oak Ridge 

|PR Doc. 92-27143 Filed 11-8-92: 8:45 aro| 
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Alaska Power Administration 

Snettlsham Project Power Marketing 
Plan 

AGi^v; Alaska Power Adiuintstratkm. 
Department of Energy. 
action: Final marketing plan and call 
for application for power. 

SUMMANV: The finiil marketing plan for 
the sale of power and energy from the 
Snettisham Prelect is published herein 
together writh a discussion of the issues 
raised during the public comment 
process. Alaska Ftower Administration 
(.\PA| published the Draft Marketing 
Piai>--Snettisham Project in the Fackml 
Ragister on August 11.1992. (57 FR 
35794) to start ^ process to establish 
new allocations of power and long'terra 
power sales contracts for the Snettisham 
Project llie new contracts wrill replace 
contracts which have been in place 
since 1973 and which expire at the end 
of December 1993. The Marketing Plan 
and the new contracts are fully 
compatible with the Department of 
Fnergy legislative proposal on APA 
divestiture which was submitted to 
Congress in |une 1992. 

DATES: Applications for an allocation of 
both energy and associated capacity 
must be received in APA*s Headquarters 
office by the close of business on 
December 30.1992. See section fl for 
further details. 

AODNESSCS: Applications for an 
allocation should be submitted to Mr. 
Robert Cross. Alaska Power 
Administration. 2770 Sherwood Lane 
i?2B, |uneau. AK 99801. 

FOR FURTHER tHFORMATION CONTACT: 

Mr. Scott Willis. Alaska Power 
Administration. 2770 Sherwood Lane 
#2B. luneau. AK 99801. (907) 580-7405. 


SUP9LEMCNTARV INFORMATION: 

I. Background and Remaining Process 

APA published the Draft Marketing 
Plan—Snettisham Prolect in the Federal 
Register on August 11,1992 (FR 57 
35794). A public in/ormatJon and 
comment forum was held August 2a 
1992. but no one other than APA 
representatives attended. Written 
comments were accepted until 
September IL 1992. Two wTitten 
comments were received, one specific 
and one general A discussion of the 
comments is presented in section IlL 

APA has considered the comments 
received and is publishing herein the 
Final Marketing Plan—Snettisham 
Project. This Federal Ra^slar notice also 
formally invites requests for allocations 
of Snettisham power and energy in 
accordance with the plan. 

Activities remaining in the process of 
establishing new allocations of power 
and long-term power sales contracts are: 

1. Complete an Environmental 
Assessment of the action as x 
required by Department of Fmergy 
NEPA guidelines. 

2. Allocate power and energy in 
accordance with the plan. 

3. Sign long-term power sales 
contracts with customers receiving 
allocatfons. 

II. Application Procedures 

APA formally invites requests for 
allocadoos of energy and associated 
capacity from the Snettisham Project 
from qualified applicants. Applicants 
should advise AlWs Administrator in 
writing of their requests. Requests must 
be received at the APA Headquarters 
office at 2770 Sherwood Lane «^2B, 
luneau, AK 99802, by the dose of 
business on Decern^ 3a 1992. 
Applicants must identify the energy 
(kWh) and capacity (kW) for each class 
of service desired. Requests must also 
be accompanied by a statement 
outlining the applicant's intended 
activities und^ Integrated Resouice 
Planning or an equivalent process as 
described in section IV.F. 

fli. Discussion of PubBc Coenmants and 
Summary of Reviaioos 

APA received two written comments 
on the Draft Marketing Plan. 

1. Comment: APA should indude the 
global environmental effects of 
electrical generation and internalization 
of the political and environmental costs 
of generation alternatives. In the 
Integrated Resource Plan (IRP) required 
in the marketing criteria. 

Discussion: APA feels that it is 
appropriate to require preparation of an 
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IRP as a condition of receiving power 
from the Snettisham Project. This will 
ensure that both supply and demand 
side alternatives are considered in 
future planning. APA also feels that it is 
appropriate to keep the requirement for 
IRP general so as to allow the flexibility 
to tailor an IRP to the particular needs of 
the preparer. 

2. Comment: APA’s proposed schedule 
seems realistic, although the Alaska 
Public Utilities Commission will have to 
approve any new power sales 
agreement between a utility and APA. 

Discussion: APA has the flexibility in 
its schedule to allow for this type of 
review. 

The only revisions to the Draft 
Marketing Plan were editorial in nature. 

IV. Final Marketing Plan—Snettisham 
Project 

A. General 

APA is establishing new allocation of 
power and long-term power sales 
contracts for the Snettisham Project. The 
new contracts will replace contracts 
which have been in place since 1973 and 
which expire at the end of December 
1993. 

The Snettisham Project authoiiaiation 
(Section 204 of the 1962 Flood Control 
Act. 70 Stat-1194) establishes the 
general criteria for marketing project 
power and energy. The marketing plan 
will describe APA's implementation 
policies for these legislated marketing 
criteria. 

APA also plans an Environmental 
Assessment on the marketing plan and 
allocations to be finalized before new 
contracts are agreed to. The 
Environmental Assessment will meet 
requirements of the Department of 
Energy’s NEPA guidelines. 

Presently. APA sells a small amount 
of power to the State of Alaska 
Department of Pish and Came (ADFftG) 
for its Snettisham Hatchery. These 
power sales are under a long-term 
agreement between APA and ADFftC. 
This plan and subsequent allocations 
will not alter availability of power for 
sale to ADF&G. 

B. Background 

APA markets power and energy from 
the Snettisham iVoject. The Long Lake 
and Crater Lake divisions of the 
Snettisham Project were authorized by 
Congress In 1962. Ccnstniction of the 
Long Lake phase began in 1967 and was 
completed In 1973. The original power 
sales contracts signed at that time hud 
20-year terms and expire at the end of 
1993. The (uneau area had a surplus of 
hydroelectric energy until 1985 when 
area loads exceeded the hydro resource. 


Construction of the Crater Lake phase of 
the project began in 1964 with 
commercial power production beginning 
in 1991. With the completion of the 
Crater Lake phase, the juneau area once 
again has a surplus of hydroelectric 
energy. 

The Juneau area is electrically 
isolated and retail customers are served 
by a single utility. Alaska Electric Light 
and Power (AELP). About 80% of the 
area energy requirement comes from 
purchase of Snettisham energy with the 
remaining 20% provided by AELFs own 
generation. While AELP is the only 
utility customer purchasing Snettisham 
energy. APA also markets a snvall 
amount of energy to the State of Alaska 
for operation of a fish hatchery at 
Snettisham. 

Studies have been made in the past of 
the feasibility of interconnecting the 
various load and generation centers in 
Southeast Alaska with themselves and 
ultimately with Canada to the north end 
south. These Interties are technically 
feasible, but significant portions have 
not yet proven to be economically 
feasible. 

An important consideration In the 
juneau area electrical power market is 
the potential for the addition of 
relatively large industrial loads. A 
number of mining projects are in various 
stages of development in the Juneau 
area. The Green’s Creek mine began 
operation in 1968 on Admiralty I^and, 
and studies are currently proposed to 
determine the feasibility of connecting 
this project to the area power grid Echo 
Bay Exploration is pursuing permits for 
development of two large mining 
projects in the area, one of which, the 
A-J mine, is located only four miles from 
downtown Juneau. Other mining 
projects are also being proposed which 
could conceivably be linked to the 
Juneau electrical system. The energy 
requirements for these potential mining 
loads would greatly exceed the present 
hydroelectric surplus. 

In 1986. the Federal government 
formally proposed the sale of the 
Snettisham Project. A purchase 
agreement for ^ettisham was 
negotiated and signed with the State of 
Alaska in 1969. The divestiture of this 
Federal project is awaiting 
Congressional approval. 

The Marketing Plan and the 
subsequent power sales contracts will 
be compatible with the divestiture 
proposal. Under terms of the Snettisham 
Purchase Agreement, the new owners 
will take over APA’s rights and 
obligations under the new power sales 
contracts when they acquire ownership 
of the project. 


C. Objectives 

The objectives of this plan are to 
establish the criteria and process for 
allocating power from APA’t Snettisham 
Project in accordance with provisions 
set forth in the Snettisham Project 
authorizing legislation. Such provisions 
include instructions to market power so 
as to (1) encourage the most widespread 
use: (2) do so at lowest possible rates to 
consumers consistent with sound 
business principles: and (3) give 
preference to Federal agencies, public 
bodies, and cooperatives. An additional 
objective of this plan is to facilitate 
implementation of the divestiture if and 
when Congress approves the meosure. 

D. Marketable Resources 

The entire output of Snettisham 
Project power and energy is available 
for allocation less government camp 
loads, losses, and service to ADFaG. 

The energy production and generation 
capacity available for allocation is: 

Firm energy, 275 gWh 

Secondary energy, 50 gWh 

Capacity. 72 mW 

Firm energy is the energy available 
from the project in approximately 9 out 
of 10 years. In moat years energy %vill be 
available over and above the firm 
amount. This energy is secondary or 
surplus energy. On the average. APA 
expects to have 50gWh of secondary 
energy available, tl^tigh in some years 
there will be more and in some years 
there will be less. In unusually dry years 
there %vil1 be no secondary energy at all. 

APA proposes to offer allocations of 
firm energy, secondary energy, and 
capacity, but will consider proposals for 
other classes of service. 

APA offers no commitment which 
would require APA to purchase energy 
or capacity. 

£1 Market Area and Allocation Policies 

The market area for power from the 
Snettisham Project fa the Juneau area, 

Le. the AELP service area. Proposals 
have been advanced for interconnecting 
other communities in Southeast Alaska 
or large mining loads %vith the Juneau 
market area. The following section 
describes APA policy for allocating 
Snettisham power and energy in these 
circumstances. 

1. Policy for Possible Service to 
Additional Southeast Alaska 
Communities 

Power and energy in excess of the 
needs of the Juneau market area will be 
available for exports to other 
communities. No power will be 
allocated for such exports absent firm 
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plans to finance and build the necessary 
transmission facilities. 

2. Policy for Preference in Sale of Power 
to Public Bodies and Cooperatives 

In allocating power surplus to 
luneau'i needs. APA will give 
preference to public bodies and 
cooperatives who conduct utility-type 
operations. 

3. Policy for Possible Service to Existing 
and Proposed Mining Development in 
the {uneau Vlcinily 

Power and energy in excess of the 
needs of the funeau inariel area will be 
considered available to serve motor 
indostriai customers. APA prefers to 
serve such customers through AELP 
rather than as direct service customers 
of APA. 

APA encourages such custofmers to 
work directly wnth AELP so that 
AELPL*s request for allocation of 
Snettishaifi power and energy will 
reflect their needs. APA will consider 
requests for allocatioos from major 
industrial customers only if it is 
demonstrated that service through the 
utility is infeasible. 

4 Policy to Allocate Power in the Event 
That Requests for AUocatkxi Exceed the 
Supply 

The mining dc^xlopnients. most 
notably the proposed A-j development 
and Green’s Creek, bicloding Its 
expansion, could easily result In 
requests substantially exceeding the 
available supply. In that case, there will 
need to be cMcrminations as to whut 
pari of and which of the proposed 
mining loads would receive Snettisham 
power and enersy. 

APA intends that such determinatiims 
be made as a part of the AFIP process 
for deciding AELP's allocatioQ request, 
that the determinations fully consider 
impacts to other classes of AELP 
customers, and that AELFs request for 
allocatioos demonstrates that proposed 
AELP service to one or more mining 
devdopmeiitB works to the benefits of 
other classes of AELP customers. 

5. Policy to Allocate Power in the Event 
the Available Supply Exceeds Requests 
for Allocation of the Resource 

If there is addition firm enef|^ / 
capacity remaining after the initial 
allocations, APA will offer firm surplus 
energy for allocation In accordance with 
the marketing plan. If firm surplus 
energy is available, it will probably be a 
declining amount over time. 

F. fptf^/vled /tesovree Pians 

Requests for allocations must be 
accompanied by a statement outlining 


the requestor’s intended activities under 
Integrated Resource Pla nn i n g (IRP) or an 
equivalent process. A requlretncnl for 
developing and updating IRP or 
oquivslenl plans will be incorporstad 
into the long term power sales contracts. 
IRP or an equivalent process is one 
which gives equal consideration to 
supply and demand side sllematives 
and methods of fooding the appropiiaie 
investments to assure high levels of 
efficiency in all energy uses. 

G. Coptracf Arrangenwnts 

Entities receiving an allocstion of 
Sneltisham resources will be offered an 
electric service contract for the 
allocated resources based on Ihis plan. 
Contracts wdll be for a period of up to 20 
years and will include ’’take or pay” 
provisions or other arrangements 
subject to the integrity of the project and 
availability of the resource. 

Delivery points will be on the 
SoetUsbam transmission system. 

Normal delivery will be made at 
Sneltisham Iraosmissioa voltages. 
Deliveries may continue to be made at 
subtransmission voltages at powerpUnt 
substation, and lap locations where 
contractors already have systems 
operating at such lower voltage levels. 

All costs for delivery of energy 
beyond tbe Snettisham transmission 
system will be the responsibility of the 
contractor 

//. Aeafiocations 

Resources made available for 
marketing because an allocation has 
been reduced or withdrawn may be 
administratively reallocated by APS*s 
Administrator without further public 
process. 

Robwl |. Cms» 

AdminisUvUK 

|FR Doc. 92-27144 Filed 11-0-92. a.A5 sin| 
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Federal Energy Regulatory 
Commlsalon 

I Docket No. OFiS-311-0021 

Acme POSOEF PartnerB. L.P4 
AppNcatton for Commlaelon 
Recectlflcatton of Quoltfying Status of 
a Cogeneration FadHty 

November 2.1992. 

On October 23.1992, Acme POSOEF 
Partners. L-P. (Applicant), of 2101 
Webster Street, suite 1550. Oakland. 
California 94612. aubmitted for filing an 
application for recertiffcation of a 
facility as a qualifying cogeneration 
facility pursuant to % 292J^7 of the 
Commission's Regulations. No 


determination has been made that the 
submittal constitutes a complete filing 

The lopptng-c>'cle cogencralion 
facility is located in the City of Stockton, 
Cahfomia. The facility consisU of two 
circulating fluidized bed boilers and an 
extractioii/condensing steam turbine 
generator. Extraction steam generated 
by the facility is sold to ncatvy 
industrial users for use in the 
manufacturing of pencil slats and 
fireplace logs, in the refining of sugar, 
and in food processing. The primary 
energy source is bituminous coal. The 
maximum net electric power production 
capacity of the facility is approximately 
44 MW. 

Ihe certification of the faoliiy was 
originaliy itsuad to (Cogeneration 
National Corporation (CNC) on March 
17,1987 (38 FERC \ 62.259 (1987)). The 
instant recertification is requested by 
the Applicant to reflect the transfer of 
the project ownership from CNC to the 
Applicant All other facility 
characteristics remain unchanged as 
described in the previous certification. 

Any person d^uring to be beard or 
obiecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE. Washington, OC 
20428, in accordance with ndos 211 and 
214 of the Commission’s Rules of 
Practice and Procedure All such 
motiofis or protests must be filed within 
30 days after the date of publication of 
this notice in the Federal Register and 
must be served 00 the Applicant. 
Protests will be coosidered by the 
O)mmi88ion in etermining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filirtg are on file 
with the Comimssioa and are available 
for public inspection. 

Lob D. CmMI. 

SeciTPtOfy. 

|KR Doc. 92-27044 Filed ll-^-92: BAh am) 
siLLMO coot 


(Docket Nos. CP93-24-000. at aL] 

Natural Gaa Plpalloa Co., of America, 
at al.. Natural Gn Carttf icata RMoga 

Taka ooUce that the following filings 
have been nuide with the Conimissioo: 

1. Natural Gas Pipefine Co. of America 
(Docket No. CP93-24-000I 
October 30.1992 

Take notice that on October 20.1992, 
Natural Gas Pipeline Company of 
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America INatural), 701 East 22nd Street 
Lombard. lUinots 60146. tiled in Docket 
No. CP93-'24-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon a sale for resale of natural gas 
to Wheeler Goa Company (Wheeler) an d 
associated facilitiea* located in Wheeler 
County. Texas, all as more fully set forth 
in the appHcatioo which is on file with 
the Commissioa and open to public 
inspection. 

Natural proposes to abandon the sale 
to Wheeler, which is a division of High 
Plains Natural Gas Company (High 
Plains) in response to a request from 
)(igh Mains in a letter dated June 2.1992. 
It is stated that High Plains has made 
arrangements for alternate gas supplies 
to serve W)ieeler. and that the sale and 
facilities are no longer needed. It is 
asserted that the latest agreement 
between Natural and Wheeler expired 
December 1,199a It is further asserted 
that Natural continued to serve Wheeler 
until May 13,1992, at which time 
Wheeler disconnected its facilities from 
those of Natural. Natural states that the 
abandonment would have no impact on 
any customers other than Wheeler, and 
the abandonment is proposed because 
Wheeler has disconnected its facilities. 

Comment date: November 20.1902, in 
accordance %vilh Standard Paragraph F 
at the end of the notice. 

2. Northwest Pipalina Corp. 

(Docket Na CP93~33-000| 

October 3a 1992. 

Take notice tliat on October 28.1902, 
Northwest Pipeline Corporation 
(Northwest). 205 Chipeta Way. Salt Uke 
City. Utah 84156, filed in Docket No. 
CP93-33-000, a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(16 CFR 157.205) for authorization to 
partially obandon its existing facUities 
at file Echo Lake Sales Tap in 
Snohomish County, Washington and to 
construct and operate ungraded 
replacement fadlilies at the Echo Lake 
Sales Tap in order to accommodate an 
anticipated increase in its firm delivery 
obligations to Washington Natural Gas 
(A>inpany (Washington Natoral) at that 
point, und^ the aut)u>rization issued in 
Docket No. CP62-433-00Q pursuant to 
section 7 of the Natural Gas Act, a!) as 
more fully set forth tn the request which 
is on file with the Commission and open 
to public tnipection. 

It is stated that Northwest's existing 
Echo Lake facilities at MilePost 1394 on 
Northwest's mainline consist of one-inch 
taps, one-inch regulator and assodated 
piping with the capability of delivering 
up to approximately 138 M.\fdfu'a per 


day, at a pressure of ISO psig, to the 
associated metering facilities owned 
and operated by Washington Natural at 
the site. 

It if further stated that Washington 
Natural has requested that Northwest 
upgrade its pressure regulation (adh'ties 
at the Echo Lake Sales Tap to allow 
delivery of at least 640 MMBtu’s per day 
at that point under an existing firm Rate 
Schedule TP-1 transportation service 
agreement In order to accommodate the 
growth of Washington Natural's 
distribution requirements in the Echo 
Lake area. 

To provide the requested additional 
delivery capadty at the Echo Lake Sales 
Tap. Northwest proposes to replace the 
existing one-inch relator and 
assodated piping with a new. upgraded 
one-inch regulator and piping which will 
have a design capadty of approximately 
1.006 MMBtu's per day at 150 psig. It is 
estimated that the total cost of 
upgrading the Echo Lake regtilation 
fadlities is approximately $5,534, 
indudiag the IlOO cost of removing the 
old fadlities. Under the tenns of tlw 
facilities reimbursement provisions of 
Northwest's Rate Schedule TF-t, 
Northwest proposes to Install and pay 
for the proposed, upgraded EcIk) Lake 
facilities, since the estimated revenues 
associated with the piroiected 
incremental load at this point will 
exceed the estimated incremental cost- 
of-service for the upgrade. 

Comment dote: December 14.1992. in 
accordance with Standard Paragraph C 
at the end of this notice. 

3. Natural Gas Pipeline Co. of America 
(Docket No. 0^28^000) 

October 3a 1892. 

Take notice that on October 26.1992. 
Natural Gas Company of America 
(Natural), 701 East 22nd Street, 
l.ombard. Illinois. 60148, filed in Docket 
No. CP95-28-000 a request pursuant to 
SS 157.205 and 157.212 of the 
Commission's Regulations under the 
Natural Gas Act (16 CFR 157.205) to add 
three (3) new sales delivery points for 
the account of Iowa Electric Light and 
Power Company (Iowa Electric) under 
the blanket certificate issued In Oockel 
No. CP82-402-000 pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to public 
inspection. 

Natural states that it proposes to add 
three (3) new sales delivery points (in 
order to reasaign volumes of sales gas to 
such points) in Poweshiek, Toma and 
Grundy Counties, Iowa for the account 
of Iowa Electric, and existing DMQ-1 
custamet of Natural. Natund also stales 


the subject points are existing 
transportation delivery points to Iowa * 
Electric. Natural further states that Iowa 
Electric is not requesting as increase in 
its total contract sales level, initial Iowa 
Electric will shift the required volumes 
from its currently certificated sales 
receipt points. 

Comment dote: December 14,199Z in 
accordance with Standard Paragraph C 
at the end of this notice. 

4. Tannassos Gas Pipeline Co, 

(Docket No. CPtl-lSlS-00«| 

November Z 1992. 

Take notice that on October 19.1992, 
Tennessee Gas Pipeline Company 
(Tennessee), 1010 Milam. Houston, 
Texas 77252, filed In Docket No. CP91- 
1618-004 a petition to amend an order 
issued on December 27.1991. in Docket 
No. CP91-1618-000 pursuant to Section 
7(b) of the Natural Gas Act for 
permission and approval to abandon in- 
place approximately 415 feet of pipeline 
on the Mttsfield Delivery segment of the 
Massachusetts Lateral Replacement, all 
as more fully set forth in the petition to 
amend whi<^ is on file with the 
Commission and open to public 
inspection, 

Tennessee states that the 
Commission's order issued on December 
27.1991, in Docket No. CP91-1618-000 
authorized, among other things, to 
replace approximately 54 miles or 4.S- 
Inch pipeline on its Pittsburgh Delivery 
Line in Berkshire County, Massachusetts 
with 6* inch pipeline. Tennessee 
proposes to abandon in place 
approximately 415 feet of this 45-inch 
pipeline instead of removing it as 
originally planned due to the difficulty 
in complying with certain environmental 
requirements and safety concerns. 

Comment date- Novefn)>ef 23.1992, In 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

5. Northern Natural Gas Co. 

(Docket No. CPS3-31-000| 

November 2,1992. 

Take notice that on October 27.1992, 
Northern Natural Gas Company 
(Northern). 1111 South 103id Street, 
Omaha, Nebraska 66124-lOOa filed in 
Docket No. CP93-31-OOa a request 
pursuant to 1157505 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157505) for 
authorization to upgrade an existing 
delivery point to accommodate 
increased natural gas deliveries to 
Peoples Natural Gas Company, Division 
of UtiliCorp United (Peoples) under its 
blanket certificate issued in Docket No. 
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CP82-4ai-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on tile with the 
Commission and open to public 
inspection. 

Northern states that it requests 
authority to upgrade an existing delivery* 
point to accommodate natural gas 
deliveries under Norlhem’s currently 
effective rale schedule(s|. Northern 
further states that Peoples has requested 
increased service for the 1992-^1993 
heating season due to the growth of 
residential and commercial markets 
serv ed by Peoples in this area. Northern 
says that the estimated volumes 
proposed to be delivered to Peoples at 
the Pine City. Minnesota to%vn border 
station (TBS) ^1A is expected to result 
in an increase In Northern's peak day 
deliveries of 2M Mcf per day and 31.859 
Mcf on an annual basis. 

Northern indicates that it would 
relocate the TBS facilities about 200 feet 
from the existing location. Northern 
further indicates that this relocation is 
necessary due to access problems. 
Northern states that the existing 
location of the TBS is located in an area 
where a snow plow must be used in the 
winter months to gain access to the TBS. 
Northern says that the proposed 
location would facilitate easier access 
for operating and maintenance 
purposes. Peoples has stated that its 
current firm entitlement is sufficient to 
serve this increased load. 

Northern states that the estimated 
cost to relocate and upgrade the 
delivery point would be $15,000. Peoples 
would make a contribution in aid of 
construction of the total amount. 

Comment date: December 17,1992, in 
accordance with Standard Paragraph C 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
file with the Federal Fjtcrg>’ Regulatory 
Commission. 625 North Capitol Street 
NW., Washington, DC 20426, a motion to 
inter\ ene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (16 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to be^me a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Take further notice that, pursuant to 
the authority* contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certiBcate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

C. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385^14) 8 motion to intervene or 
notice of intervention and pursuant to 
{ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is tiled and not withdrawn 
within 30 days after the time allowed for 
tiling a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

LoU D. CasbfiU. 

Secretary 

(FR Doc. 92-27048 Filed 11-8-92; 8:45 am| 
anjjNO COM enr-ci-a 


rOockel Ho. TA93-1-1-000] 

Alabanfui-IenneasM Natural Gaa Co.; 
Proposed PGA Rata Adjustmant 

November 3,1992 

Take notice that on October 30.1992. 
Alabama-Tennessee Natural Gas 
Company ("Alabama-Tennessee"). Post 
Oftice Box 918. Florence. Alabama 
35631. tendered for filing as part of its 
FERC Gas Tariff. First Revised Volume 
No. 1. the following tariff sheet: 

37th Revised Sheet No. 4 

Alabama-Tennessee proposes that 
this filing be made effective January 1. 
1993. According to Alabama-Tennessee. 
the instant filing represents its annual 


purchased gas cost adjustment required 
under § 154.305 of the Commission's 
Regulations. 

Alabama-Tennessee states that this 
tiling contains the rates and charges 
applicable to its jurisdictional business 
Specifically. 37lh Revised Sheet No. 4 
reflects a net increase of $0.3918 in the 
demand component of Alabama- 
Tennessee’s CD and C Rate Schedules: 
a net decrease of $0.4456 in the gas 
component of its CD and C Rates 
Sch^ules: a net decrease of $0.4256 in 
the gas component of its SC Rate 
Schedule: and a net decrease of $0.9413 
in the gas component of its I Rate 
Schedule. 

Alabama-Tennessee has requested 
such waivers of the Commission's 
Regulations that may be necessary to 
permit the tariff sheet to become 
effective as proposed 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington. 
DC 20426. in accordance with Rule 211 
or Rule 214 of the Commission's Rules of 
Practice and Procedure 18 CFR 385.211 
and 385.214. All such motions or protests 
should be filed on or before November 
19.1992, Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to the proceeding must 
file a motion to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois O. Cashell. 

Secretary'. 

|FR Doc 92-27019 FiW 11-6-92 845 am| 
•nxino coot 


I Docket Hoc T095-2-20-000 A TM93-S-20- 
000 ) 

Algonquin Gee Transmlseion Co.; 
Proposed Changes In FERC Gas Tariff 

November 3.1992 
Take notice that Algonquin Gas 
Transmission Company ("Algonquin") 
on October 29.1992. tendered for filing 
proposed changes in its FERC Gas 
Tariff. Third Revised Volume No. 1. as 
set forth in the revised tariff sheets: 

Proposed to be effective December 1,1992 

16 Rev Sheet No. 21 
16 Rev Sheet No. 22 
12 Rev Sheet No. 25 
16 Rev Sheet No. 26 
16 Rev Sheet No. 27 
16 Rev Sheet No. 28 
te Rev Sheet No. 20 









Federal Regtsler / 


Aigaaqidn vtates that the revned 
tdHif ftheels Usted above are beinf; filed 
as pari of AlRonqtiin'a regidoriy 
schffduled Qttartedy Purposed Cat 
AdiuHtmcnl pPGA**) and Transportatjon 
Cost Adittstment inamiant to sectiona 17 
ond 38, respectively, of the General 
Terms and Conditiocis of its FERC Gas 
TarifL A^t^mqum further stales that the 
demand s^s rate cootaiaed herein 
n Hccts a reductkm of 10,007 per MMBtu 
and the sales coounodity rale reflects a 
decrease of $ai462 per MMBtu from 
those rates contained in Algonquin's 
out of-cycle Quarterly PCA as accepted 
on Oitlober 16w 1992 In Docket Nos. 
TQ92^2(M»0 eL al 

Al^ooqum also states that this filing is 
leased upon the latest available rates 
from Alj^onquin's vairious siipphers and 
rcflecis the purchases and sales that are 
prujocled to be made during the three 
month period beginning Oe^mber 1. 

1992 ds well as the undertying costs of 
standby and Iraniportatioa 
compression services from Texas 
f^tem Tranamiasion Corporation and 
Transcontinental Gas Pipe Line 
Corporation. 

Algonqpin notes that copies of this 
filing were served upon eadi afTected 
party and interested slate commissions. 

Any person desiring to be beard or to 
proNfst said fifing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE, Washington, 
DC 20428, in accordance with |$ 385.214 
and 385,211 of the Commission's Rules 
and Regulations. All such motions or 
protests should be filed on or before 
November 10.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protpstants parties (o the proceeding. 

Any person wishing to be^me a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for pubfic 
inspection in the Public Reference 
Room. 

Loli D. CMhall. 
iUfcntiary. 

|KR Doc. 82^27045 Piled ll-^-92. asSam] 
aaxiNO coot 99%7^%-m 


lOocket No. RP93-14-0001 

Alqonquln Gaa Tranamlaalon Co^ 
Proposed Ctianges In FERC Gas Tariff 

November 3,19S2. 

Take notice that on October 30.1992, 
Algonquin Gas Transmtssioo Company 
("Algonquin"), 1284 Soldiers Field Road, 
Boston. Mass^usetts 02135, filed 
primary and alternate tariff sheets 


Vol 57, No. 217 / Monday. November 9. 1992 / Notices 53325 


reflecting proposed changes in it3 FKRC 
Gas TarifE ptusaant to teetton 4 of the 
Niilural Gas Act and part 154 of the 
Commts.sion's Regulations under the 
Ntitural Gas Act. Algonquin requests 
thut the GOmsaisiion accept the primary 
tariff sheets to become effective on 
December!. 1992. 

Algonquin states that fha primary 
tariff sheets reflect the implenienUtion 
of rijsiructurod services under Order 030 
and %votild merrase omiiial revenues by 
approximately $25.7 miUioo. I1ia 
alternate tariff sheets taflect rates 
without Order 636 services in place and 
result tn an increase in annual revenues 
of approximately $34.9 millioa. The 
Company asserti that the increased 
rates are required to provide adequate 
revenues to recover the test period cost 
of service, when applied to the related 
test period quantities. 

Algonquin stales that copies of its 
filing have been served upon its 
customers and interested state 
regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motkm to 
intervene or protest with the Federal 
Energy Regulatory Commission, 625 
North Capitol Street NE, Washington. 
DC 20428, in accordance with RuIm 211 
ad 214 of the CommisstoTi's Rules of 
Practice and Procedure (18 CFR 385.211. 
CommlssKm's Rules of Pracriice and 
Procedure (18 CFR 385.211,385.214). All 
such motions or protests should lie filed 
on or before November 10.1992. Protests 
will be considered by the Commiasioo in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wtshing to be^me a parly 
must file a motion to intervene. Copies 
of this fifing are on file with the 
Commistion and are avatlahlc for public 
inspection in the Public Reference 
Room. 

Lois O. CadieU, 

S^retary. 

|PR Dor. 02-27052 Filed 11-6-02: 845 
SOUMG coos fM9-eV« 


(Oockef No. TO93-2-23-O00I 

Eastern Shore Natural Gas C 04 
Proposed Chanpes In FERC Gas Tariff 

November 3,1992. 

Take notice that Eastern Shore 
Natural Gas Company (ESNG) tendered 
for filing on October 30,1992 certain 
revised tariff sheets included in 
appendix A attached to the filing, Sach 
•h^ts are proposed to be effective 
November 1,1992, 

ESNG slates that the above 
referenced tariff sheets are being filed 


pursuant to 1154.308 €»f the 
Commission's regulations and IS 21.2 
and 21.4 of the General Terms and 
Conditions of ESNC::'s FFitC Gss Tariff 
to reflect changes in ESNC^s 
jurisdlctinnal rates. The increased gas 
costs in the commodily rate of the 
instant filing result from adiusting 
ESNG's rates to refWcl the Impaci of 
higher prices bc4ng paid to producers/ 
suppliers tinder ESNCs market 
responsive gas supply contracts. The 
decreased gas coats k% the demand 
charges and storage charges are due to 
updating ESNG*s pipeline suppHer 
demand rates. 

ESNG states that copies of the fifing 
have been served opon Its {urisdlrtional 
customers and interested State 
Commissiofis. 

Any person desiring to be heard or to 
protest said fifing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Wasblngtim, 
DC 20428, in accordance with Rule 211 
and Rule 214 of the Commission's Rules 
of Practice and Procedure (10 CFR 
385.211 and 385214). AD such motions or 
protests should be filed on or before 
November 10,1992. Protests will be 
considered by the CbcnmUsion In 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to be^zne a party 
must file a mobon to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

LoisO. Cash^n. 

SficfHaiy* 

|FR Doc. 92^27055 Hied 1 V8-«2; 845 sm) 
aoiivo coot tf ir-SMi 


lOockat No. TQ83-8-24-POO) 

Equitrans, lfiC 4 Proposed Chanqs In 
FERC Gas Tariff 

November 3.1992. 

Take notice that Equitrans. Inc 
(Fquitrans) on October 30,1992, 
tendered for filing with the Federal 
Energy Regulatory Commission 
(Com miss tonl the following tariff sheets 
to its FERC Gas Tariff, Original VoUime 
No. 1. to become effective December 1, 
1992. 

Forty Flmt Riwiied Sheet No. 10 
Thirtieth Revised Sheet No. 34 

Equitrans hereby submits its regularly 
scbc^oled Quarterly Purchased Gas 
Adjustment fifing in accordance witfi 
{} 154208 and 1S4204 of the 
Commiasicin's Reguiafions and scKrttoo 
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19 of Bquitrans* FERC C«s Tariff. 

Original Volume No. 1. 

1 nc changes proposed in this filing to 
the purchase gas cost adjustment under 
Rate Schedule PLS is a decrease in the 
demand cost of $0.0432 per dekatherm 
(Dth) and a decrease in the commodity 
cost of $0.3004 per Dth. The purchase 
gas cost adjustment to Rate Schedule 
ISS is a decrease of $0,333$ per Dth. 

F^uitrans states that a copy of its 
tiling has been served upon its 
purchasers and interested state 
commissions. 

Any person desinng to be heard or to 
protest said tiling should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 025 
North Capitol Street. NF... Washington. 
DC 20426, in accordance with § 385.211 
and 385.214 of the Commission's Rules 
of Practice and Procedure (IB CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
November 10,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serv e to make 
protestants parties to the proceeding 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this Tiling are on file with the 
Commission and are available for public 
inspection. 

Lois O. Caftbell. 

Seemtory. 

|FR Doc 92-Z70S1 Filed 11-6-92. 845 ain| 
wujMQ cooc fnr-oi-M 


tOodeet No. T093-3-25^)00| 

Mississippi River Transmission Corp; 
Rate Change Filing 

So V umber 3.1992 

Take notice that on Ck;lober 30,1992 
Mississippi River Transmission 
Corporation (MRT) tendered for filing 
First Revised Eighty-Third Revised 
Sheet No. 4. and First Revised Forty- 
Secemd Revised Sheet No. 4.1 to its 
FERC Gas Tariff. Second Revised 
Volume No. 1 to be effective November 
1.1992. MRT states that the purpose of 
the instant filing is to reflect on out-of- 
cycle purchase gas cost adjustment 
(PGA). 

MRT states that First Revised Eighty- 
Third Revised Sheet No. 4 and First 
Revised Forty-Second Revised Sheet No. 
4.1 reflect a decrease of 52.57 cents per 
MMDtu in the commodity cost of 
purchased gas from PGA rates filed on 
September 29.1992 to be effective 
October 1.1992. in Docket No. TQ93-1- 
25-000. MRT abo states that since the 
September 29,1992 filing date. MRT has 
experienced changes in purchase and 


triinsportation costs for its system 
supply that could not have been 
reflected in that Tiling under current 
Commission regulations. 

MRT states that a copy of the Tiling 
has been mailed to each of MRTs 
jurisdictional sales customers and the 
State Commissions of Arkansas. 
Missouri, and Illinois. 

Any person desiring to be heard or to 
protest said filing should Tile a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE. Washington. 
DC 20426. in accordance with 18 CFR 
385.211 and 385.214 of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211. .385.214). All such motions or 
protests should be filed on or l)eforc 
November 10,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file o motion to Intervene. Copies 
of this Tiling arc on Tile with the 
Commission and arc available for public 
inspection. 

Lois D. Cashell. 

Scerriory 

|FR Doc 92-27047 Filed 11-6-92 8;45 nm| 
Btujoo COOC 


Mississippi River Transmission Corp.. 
Rate Change Filing 

lOocSetNos T093-2-25-000 and TM93-3- 
25-000 

Novembe/ 3 tvui. 

Take notice that on October JO. 1992 
Mississippi River Transmission 
Corporation (MRT) tendered for Tiling 
the following tariff sheets to its FFJ^C 
Gas Tariff. Second Revised Volume No 
I 


Tyitf «ne«t 


2nd R«v 

fNvtMd Sheet No 4 
2nd Rov fodtr'Second 
Revived Sheet No 4 i 
Fourteentn Revived 
Sheet No 4A t 
E^evenih Revised Sheet 
No 44 4 

Tenth Reneed Sheet No 
4AS 

Sndh Revived Sheet No 
4A6 

Fifteenth Revsed Sheet 
No 4A1 

Twelfth Revived Sheet 


Effective dete 

Oecemoef 1. 1992. 
December V 1992 
December 1. 1992 
December 1.1992 
December 1.1992 
DecerrM 1. 1992 
Jenuery 1. 1993 
JAnuiry 1. 1993 


No 4A 4 
Eleventh 
No 4AS 
Seventh 
No 4A6 


Sheet 

Sheet 


j Januery 1. 1993 
I January 1. 1993 


MRT states that the instunt filing 
reflects its quarterly purchased gas cost 
adjustment (PGA), submitted pursuant 
to § 154.308 of the Commission's 
Regulutions and Paragraph 17.2 of 
MRTs FERC Gas Tariff, changes in 
Tixed take-or-pay charges incurred from 
pipeline suppliers MRT states that the 
impart of the instant Tiling on its Rate 
Schedule CD-I rates is o decrease of 
9.49 cents per MMBtu in the commodity 
charge from the rote levels established 
in MRTs last out-of cyclc PG.A Tiled 
October 30.1992 to be effective 
November 1.1992. 

MRT states that a copy of the rvvisi*d 
tariff sheets is being mailed to each of 
MRTs jurisdictional sales customers 
and to the State Commissions of 
Arkansas. Missouri, and Illinois. 

Any person desiring to he heard or to 
protest said Tiling should Tile a motion to 
intervene or protest with the Federal 
Energy Reguluiory Commission, 825 
North Capitol Street. NE.. Washington. 
DC 20426. in accordance with 385.211 
and 385 214 of the Commission’s Rules 
of Practice and Procedure (18 CTK 
385.211. 385.214). All such motions or 
protests should be Tiled on or before 
Novemlior 10.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, hut will not serve to make 
protestants parties to the proceeding 
Any person wishing to become a party 
must Tile a motion to interxene. Copies 
of this Tiling are on Tile with the 
Commission and are available for putihe 
inspection 

I) CavbeU 

Dim 42-«:7li5* Filed 11 8 4S nml 

•IU.ING COOf 


I Docket Nos. T093-1-S5-000 sod TM93-2- 
55-0001 

Ouestar Pipeline Coa f^ate Change 

Novemticf 3.1992 

Take notice that on October 30.1992. 
Questar Pipeline Company tendered for 
filing and acceptance certain revised 
tariff sheets to its FERC Gas Tariff as 
follows* 


Ongnsi Volurnb No 1 

Rbvtibd SbMt No 
12 

Twooty TNrd Rtvivod 
ShMiNo 12 
Ongmol VoAime No 1-A. 
N«nlh RovHSd SbMI 
No S 


Pfopoood oHective Oslo 

Docofnbor 1. 1992 
Jsoosry 1. 1993 
JSDMsry 1. 1993 
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Proposed effective date 

fourth Revised S7>«af 

Januenr t. 1993 

No 5A 

Olonai Volume No 3 


Tensi Revised S^e «1 

Jsnuanr t. 1663 

No 6 


Questar states that the purpose of this 
filing is to adjust the purchased gas cost 
under Questar's sale-for-retale Rate 
Schedule CD-I effective December 1, 
1992. and implement the Gas Research 
Institute's (GRJ) charge authorized in 
Docket No. RPe2-133-000 to be effective 
fanuary 1,1993. 

Questar states that the Twenty- 
Second Revised Sheet No. 12 shows a 
commodity base cost of purchased gas 
as adjusted of S2.36220/Dth which is 
$0.46212/Dth lower than the currently 
effective rate of S2.82432/Dfh- The 
demand base cost of purchased gas as 
adjusted decreased $0.00246/Dth. from 
$9.0024a/Dlh toS 0 . 00000 /Dth. 

Questar states that the remaining 
tendered tariff sheets to be effective 
January 1,1993. reflect the GRJ funding 
rales of $0.01470/0lh for commodity and 
a $OX1600/Dth demand charge for 1993. 

Questar states that a copy of the filing 
has been provided to Mountain Fuel 
Supply Company, iu Jurisdictional 
customers, the Utah Public Serv ice 
Commission and the Public Service 
Commission of Wyoming. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington. DC 20426. in accordance 
with Rules 214 and 211 of the 
Commisssion's Rules of Practice and 
Procedure 18 CFR 365.214 and 365.211. 

All such protests should be filed on or 
before November la 1992. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protesfants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
Inspection. 

Loii D. Cathetl. 

Secretary. 

|FR Doc. 9Cp-2706e Tiled 11-6-92; 6:45 

SIU.SM1 COOC t7l70v.« 


I Docket No. RP93-1S-0001 

Southom Natural Gaa C 04 Proposed 
Changes to FERC Gas Tariff 

November 3.1982- 

Take notice that on October 3a 1992. 
Southern Natural Gas Company 
F’Soulhem") tendered for filing 
proposed changes in its FERC Gas Tariff 


on the tariff sheets listed on appendix A 
to the filing. The proposed tariff sheets 
reflect an increase in rates attributable 
to: (1) An increase in Southern's annual 
non-gas cost of service, (2) a loss of total 
throughput, and (3) a change in 
throughput mix. Southern requested the 
Commission allow the proposed tariff 
sheets to become effective December l. 
199 ^ 

Southern states that it has employed 
the same Straight Fixed Variable 
methods of cost classification, 
allocation, and rate design tn the 
development of its proposed rales that it 
proposed in its previous rate filing in 
Docket No. RP92-134. and in its 
restructuring compliance filing of 
October 1,1992, in Docket No. RS92-ia 
These methods are consistent with the 
utilization of Southern's system and the 
competitive nature of the markets 
served by it. Docket No. RP92-134 has 
been consolidated with Docket No. 
RS92-10 for purposes of determining all 
issues other than rale design and cost of 
service. In an effort to promote 
efficiency and consistency for all parties 
affected by the filings. Southern has 
requested that the Commission also 
consolidate this proceeding with the 
proceedings in Docket Nos. RP92-134 
and RS92-10. 

Southern states that it has submitted 
in appendix D of iu filing an alternative 
set of tariff sheets that indicate the 
appropriate level of Southern's rates 
following implementation of its 
restructuring plan if the cost of service 
and throughput proposed in this filing 
are utilized. If permitted by the 
Commission. Southern would move into 
effect the tariff sheets tn appendix B 
when the restructuring plan in Docket 
No. RS92-1(MX)0 U given effect. 

Copies of Southern's filing were 
served upon all of Southern's 
jurisdictional purchasers, shippers, and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NB., Washington. 

DC 20426. in accordance with Rulei 214 
and 211 of the Commission's Rules of 
Practice and Procedure 18 CFR 365.214. 
365.211). All such petitions or protests 
should be filed on or before November 
10.1992. 

Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make prolestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Lob D. Cathelf. 

Secretary. 

|FR Doc 62-27046 Fded 11-6-92; 645 amj 
BIUJMG COOC •717^1-41 


lOocHet No. TM93-3-29-000) 

Transcontinental Gaa Pipe Lint Corp.; 
Proposed Changes In FERC Gas Tariff 

November 3.1692. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (TGPL) tendered 
for filing on October 30.1992 certain 
revised tariff sheets to Third Revised 
Volume No. 1 of iU FERC Gaa Tariff 
included in appendix A attached to the 
filing. Such (arifi sheets are proposed to 
be effective October 1,1992, 

TGPL states that the purpose of the 
filing is to track the decrease in the ACA 
unit charge included in the cost of 
certain storage and transportation 
services purchased by TGPL to render 
service to its customers under Rate 
Schedules LSS. SS-2, S-2, FT-NT and 
TGPL's Niagara Import Point Project- 
System Expansion (NIPPs-SE) firm 
transportation service. The tracking 
filing is being made pursuant to section 
4 of TGPL's Rate Schedule LSS. section 
4 of TGPL's Rate Schedule SS-2. section 
28 of TGPL's General Terms and 
Conditions, section 4 of TGPL's Rate 
Schedule FT-NT, and sections 6.01(0 of 
TGPL's Rale Schedules X-314. X-315 
and X-317. 

Included in Appendices B through F 
attached to the filing are explanations of 
the ACA tracking changes and details 
regarding the computation of the 
charges under Rate Schedules LSS, SS- 
2, S-2. FT-NT and the NIPPs-SE service 
respectively. 

TGPL states that copies of the filing 
are being mailed to each of its LSS, SS- 
2. S-2. FT-NT and NIPPs-SE customers 
and interested State Commissions. 

Any person desiring to be beard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 625 
North Capitol Street NE.. Washington. 
DC 20426. in accordance with 18 CFR 
365.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
November 10,1992, Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
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Commistiofi and are available for public 
inspection in the Public Reference 
Room. 

Loii D. CaiheU, 

Si'c/rfary. 

IfTt Doc 92-270S0 Filed U-MtZ 8 45 oml 
aduaQ cooc f7ir-oi-ai 


lOocitet Ma TOftS-1-54-0001 

Valero Interstate Transmission Co^ 
Proposed Clianpes In F€RC Gas Tariff 

Novf^inbar 3. WfZ. 

Take aoHce that Valero Interstate 
Tranamfssioa Company r*Vitco*‘K on 
October 3a 1992 lenderetl (or ftling the 
follcMvIng tariff sheet as re<tuired by 
Orders 483 and 463-A containing 
changes in Purchased Gas Cost Raichs 
pursuant to sach provisions: 

F/:HC Gas TanfU Ftni RcviMcd Vohnu- No. 2 
7th fCerNicd Sheet Na 8 

Vitco slates that this niing reflects 
changes in its purchased gas coal rales 
pursuant to (he nniyireinents of Orders 
483 and 4e3-A. The change in rales io 
Rate Schedule S-3 incltidcs an increase 
in purchased gas cost of $a8516 per 
MMBlu as compared U> the previouaiy 
scheduled i^uarterly PGA Hiing. 

The proposed irflective date of the 
above filing is Deoetnber 1* 1902. Vitco 
requests a waiver of any Commission 
order or regulations which would 
prohibit mplefiicntation by Dc*€ember 1. 
1992. 

Any person desiring io be beard or 
protest said fifing should file a motion to 
intervene or protest with the Federal 
Rnergy Regulatory Commission. 825 
North Capitol Street NE., Washington, 
DC 2tM2a in accordance whh Si 38SJn4 
and 385.211 of the Commission's Rules 
and Regutations. All such motions or 
protests should be filed on or before 
November la 1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. C^ies 
of this niing are on fdo with the 
Commisaloa and axe available for public 
inspection in the Public Reference 
Room 

tobD.CMhell. 

Secrefory, 

|FR Doc. 9S-27063 iHod 11-4-42; 446 am| 
wt UNO coot sneof-ii 


Soottiwestem Power Administration 

Pro p o se d Power Rates; Opportunities 
for Public Review and Comment 

AOENCV: Southwestern Power 
Admii^istralion (Southwestcml 
Department of Energy. 

ACTftOU: Notice. 

SUMMAav: The Administrator, 
Southwestern, has prepared Current and 
Revised 1992 Power Repayment Studies 
for the Sam Rayburn Dam (Raybumf 
project and the Robert Dougins Willis 
(Wiihsl pr^ect which indicate the need 
for rate adptatments at both protects Io 
meet cost recovery criteria. These 
adjustmenls in annual rev'enues are 
needed primarily to more equitably 
distributa and recover Corps of 
Fngnieers* operation and maUitenarice 
expenses al Ihe two hydropower 
protects. Those aemuai revenue 
adjustments are. for Ihe most part, to 
more appropriately allocate the non- 
proiecC specific personnel labor (NPSPL| 
costs between the two projects based on 
Ihe generating capacity of (he projects. 
The NPSPL costs are primarily 
operators' salaries related to the 
controHing of the operation of both 
projecUs* hydropower generation from 
one location, with Willis being remotely 
operated from Rayburn. Rayburn has a 
hydroelectric generating capacity of 52.0 
megawatts while W'illis has a 
hydroefcctric generating capacity of 7.4 
MW. This revised allocation would 
result in 87.5 percent of the NPSPL cxwls 
being allocated to Rnyl>um and the 
remaining 12.5 percent to W'illis. rather 
than Ihe 50-50 allocation that has been 
usc^ since Ihe WilHs project came on* 
line December 1989. The proposed rote 
for Ray'bum would increase annual 
revenue requirements approximately' 

11.0 percent from $1,810,388 to 
$2,009,664. beginning April 1.1993. The 
proposed rate for the Vlhllit project 
would decrease annual revenue 
requirements approximately 31.9 percent 
from $408,648 to $274304. b^inning 
April 1.1993. Ibe Administrator has 
developed proposed rate schedules for 
the Rayburn and Willis protects to 
recenrer the required revenues. 

OATfS: A Public Infotmation Forum will 
be held December 17,1992, in Tulsa, 
Oklahoma. A Public Comment Forum 
win be held fanuary 14.1993. in Tulsa. 
Oklahoma. Written comments are due 
on or before February 8.1903. 
AOORESSCS; Five copies of the written 
comments should be submitted to the 
.Administrator, Southwestern Power 
AdministraHon. U.S. Department of 
Energy. P.O. Box 1619, Tulsa. Oklahoma 
74101. 


eon FunTMcn infoamation contact: 

Mr. George C. Crlsaffe. Director, 
Adminietralion and Rates. Southwestern 
Power Administration. U.S. DcparUiieni 
of F'neigy, P.O. Uox 1619. Tulsa, 
Oklahoma 74101. (918) 581-7119. 
auneteateirTAfiv iNFOimiATTON: The U.S 
Department of Enecgy (DOE) was 
created l»y an Act of the D.S. CongresK 
Department of Energy Organization Act. 
Public Law 95-91, dated August 4. 1977. 
and Southwestern's power marketing 
activities were transferred from the 
Department of loleriar to the DOE. 
effective October 1.1977, Gindeiiaes fur 
preparation of power repaymeol studicN 
are included in DOE Order Na RA 
6120.2, Power Marketing Admirustration 
Financial Reporting. Procedures for 
PubRc Participation ia Power and 
Transmission Rale Adjustments of the 
Power Marketing Administrations are 
found at tide 10, part 903. subpart A of 
Ihe Code of Federal Regulations (10 CFK 
part 903). 

Southwoslern markets power from 24 
multiple-purpose reservoir projects with 
power facililies consinicied and 
operated by Ihe U.S. /Vrmy Corps of 
EngiBccrs (Corps). These proje^ are 
located in (he States of Arkansas. 
Missouri, OkUhoma, and Texas. 
Southwestern's marketing area includes 
these states plus Kansas and Louisiana. 
Of the total. 22 projects comprise the 
integrated Syslcn and are generally 
interconnected through Soulhweslenrs 
transmission system and exchange 
agreements with other uliUties. 
power produced by the remaining two 
hydroelectric generating projects. 
Rayburn and Willis, is marketed by 
South western under separate contracts 
through which two customers purchase 
the entire power output al each of the 
two projects. The Rayburn prujecL 
located on the Angelina River within ihe 
Neches River Basin, in eastern Texas, 
consists of two hydroelectric generating 
units with a total capacity of 521) MW. 
lliG Willis project located on the Neches 
River downstream from the Sam 
Rayburn Dam project consists of two 
hydroelectric generating units with a 
total capacity of 7.4 MW. The two 
customers. Snin Rayburn Dam Electric 
Cooperative. Ina (SRDEC) and the Sam 
Rayburn Municipel Power Agency 
(SRMPAJ, currently receive the entire 
output of the Rayburn and Willis 
projects. respc!€tivcfy. In the cose of 
Wallis. SR.MPA. receives the entira 
output for a period of 50 years as a 
result of its non-federally funding the 
construction of the hydiwlcctrlc 
facilities at the protect SRDEC receives 
the entire electrical output of the 
Rayburn profect through s contract that 











provides for an isolated rate. These 
projects are not currently interconnected 
with Southwestern's Integrated System 
hydraulically, electrically or Hnancially. 
A separate power repayment study is 
prepared for both projects and both 
have special rates based on their non- 
interconnected operations. 

Following DOE Order No. RA 6120.2 
guidelines, the Administrator. 
Southwestern, prepared a Current 
Power Repayment Study for both the 
Rayburn and Willis projects using 
existing rates. 

The Rayburn Study indicated that the 
legal requirement to repay the power 
investment with interest will not be met 
without additional revenue. This 
revenue need results from increased 
annual operation and maintenance 
expenses projected by the Corps, 
increased costs due to the revision in 
the allocation of NPSPL costs between 
the Rayburn and Willis projects and the 
costs of the planned modification of the 
existing spillway at Rayburn for dam 
safety reasons. The Revised Power 
Repayment Study for Rayburn shows 
that additional annual revenue of 
1199.296 (an 11.0 percent increase), 
beginning April 1.1983. is needed to 
Mtisfy repayment criteria. This would 
increase revenues received by 
Southwestern from the current 
11.810.368 to 12.006.664 annually and 
satisfy the present financial criteria for 
repayment of the project. 

A Current Power Repayment Study 
was also prepared for the Willis project 
which indicated that, as a result of the 
decreased costs associated with the 
revision in the allocation of NPSPL 
cosU. a decrease in the existing annual 
rate would enable Southwestern to meet 
all cost recovery criteria requirements at 
the project. The Revised Power 
Repayment Study shows that a 
reduction in annual revenue of 1130.344 
(a 31.9 percent decrease), would provide 
sufficient revenues for repayment of the 
projected expenses within the required 
period. This would decrease revenues 
received from the Willis project 
customer from the current $406,648 to 
$278,304 annually, beginning April 1. 

1993. 

Opportunity is presented for 
customers and other interested parties 
to receive copies of the Rayburn study 
and its proposed rate schedule and the 
Willis study. If you desire a copy of the 
Power Repayment Study Data Package 
for either or both projects, submit your 
request to Mr. George C. Grisaffe at the 
address cited above. 

A Public InformaUon Forum will be 
held at 9:30 a.m.. Thursday, December 
17,1992. in Southwestern's offices, room 
1402. Williams Center Tower I. One 


West Third Street, Tulsa. Oklahoma, to 
explain to customers and interested 
parties the proposed rates and 
supporting studies. The Forum will be 
conducted by a chairman who will be 
responsible for orderly procedure. 
Questions concerning the rates, studies 
and information presented at the Forum 
may be submitted from interested 
persons and will be answered, to the 
extent possible, at the Forum. Questions 
not answered at the Forum will be 
answered in writing, except that 
questions involving voluminous data 
contained in Southwestern's records 
may best be answered by consultation 
and review of pertinent records at 
Southwestern's offices. Persons 
interested In attending the Public 
Information Forum should indicate in 
writing by Monday. December 14.1992. 
their intent to appear at such Forum. 
Accordingly, if no one so indicates their 
intent to attend, no such Forum will be 
held. 

A Public Comment Forum will be held 
at 9:30 a.m.. Thursday. January 14.1993. 
at the same location established for the 
Public Information Forum. At the Public 
Comment Forum, interested persons 
may submit written comments or make 
oral presentations of their views and 
comments. This Forum %vill also be 
conducted by a chairman who will be 
responsible for orderly procedure. 
Southwestern's representatives will be 
present, and they and the chairman may 
ask questions of the speakers. Persons 
interested in attending the Public 
Comment Forum shotdd indicate in 
writing by Monday. January 11,1993. 
their intent to appear at such Forum. 
Accordingly, If no one so indicates their 
intent to attend, no such Forum will be 
held. Persons interested in speaking at 
the Forum should submit a %vrittcn 
request to the Administrator. 
Southwestern, (use same address as 
used for submitting comments) at least 
three (3) days before the Forum so that a 
list of speakers can be developed. The 
chairman my allow others to speak if 
time permits. 

A transcript of each Forum will be 
made. Copies of the transcripts may be 
obtained from the transcribing service. 
Copies of all documents introduced will 
be available from Southwestern upon 
request, for a fee. Written comments on 
the proposed rates for either project are 
due on or before February 8.1993. Five 
copies of the written comments should 
be submitted to the Administrator. 
Southwestern Power Administration, 

U.S. Department of Energy, P.O. Box 
1619, Tulsa, Oklahoma 74101. 

Following review of the oral and 
written comments and the information 
gathered in the course of the 


proceedings, the Administrator will 
submit the amended rate proposals, and 
Power Repayment Studies in support of 
the proposed rates, to the DOE 
Assistant Secretary, Conservation and 
Renewable Eneigy for conrirmation and 
approval on an interim basis, and to the 
Federal Energy' Regulatory Commission 
(FERC) for confirmation and approval 
on a final basis. The FERC will allow 
the public an opportunity to provide 
written comments on the proposed rate 
increases before making a final decision. 

Issued in TuJss. Oklahoma, this 23rd day of 
October. 1992. 

Dalias W. Cooper. 

Acf/y^g Administrator, Southwestern Power 
Administration. 

(FR Doc 92-27147 Filed 11-6-92; 8:45 atn| 
atuJNO cooc 


ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL-4S31-5J 

Apency Information CoUoctlon 
Acttvitlaa Undar 0MB Rovltw 

aoincy: Environmental Protection 
Agency (EPA). 

ACTtON: Notice.' 

summary: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 

3501 el seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(O.MB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 

OATES: Comments must be submitted on 
or before December 9,1992. 

FOR FURTHER INFORMATION OR TO 
DETAIN A CORY OF THIS ICR, CONTACT: 
Sandy Farmer at EPA. (202) 260-2740. 

SUPPLEMENTARY INFORMATION: 

Office of Enviroomeota) Education 

Title:T\\o President's Environmental 
Youth Awards (EPA Na 292.03; OMB 
No. 2090-0007). 

Abstract: This ICR is a renewal of an 
existing collection in support of the 
President's Environmental Merit 
Awards Program, established in 1971 to 
recognlre the achievements of students 
who make constructive environmental 
contributions to their communities. The 
program seeks to encourage awareness 
and understanding of environmental 
problems among the Nation's youth. It 
consists of two components: the regional 
certificate program and the National 
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awarda cooipelition. Throughout eai:h 
year, youths may compete by 
completing the application with an adult 
spionsor and submitting it to the EPA 
Regional Office. The Regional Offices 
award certificates to ail participants 
that have completed proiecta. The 
Rcgiofial Offices will also select the 
National Awardees, whoae recognition 
Will be administered by the EPA 
I Icadquartrri tn Washington. D.C. 

Ihe application will be used to gather 
specific kJarmation that identifies the 
applicant and the sponsor, and 
describes the applicanfs protect and the 
relevance of this project to saving an 
environmental problem. 

Burden Statement: Public reporting 
burden for this collection of information 
is estimated to average 2.3 hours per 
response including time for reviewing 
instructions, sear^ing existing data 
sources, gathering data, and completing 
and reviewing the application. 

Respondents: Youtns. kindergarten 
through grade twelve. 

Estimated Wumber of ResponfkmU: 
750. 

Estimated Nitmber of Responses per 
Respondents, 

Frequency of Collection: On occasion. 

Estimated Total Annual Burden on 
Respondents: 1725 hours. 

Send comments regardiiig the burden 
estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Sandy Farmer. li.S. Environmental 

Protection Agency. Information Policy 

Brunch (PM-223Y). 401 M Street. SW.. 

Washington, t)C. 20160. 
iind 

Tim Hunt. Office of Management and 

Budget. Office of Information and 

Regulatory Affairs. 725 17th St.. 

NW.,Waslilngton. DC 20S03. 

Dalffd: October 30.1992 
Paul Lopslpy, 

Director. Refpikitory Manogemrnt Division. 
(FR Doc. 92-27125 Filed 11-0-92: 8:45 am| 
atLUMO coos mm so r 


fFRt-4532-2J 

National Emission Standards for 
Hazardous Air Pollutants; Compliance 
Extensions for Early Reductions 

aoency: Eavnonmental Protection 
Aieency (EPA). 

actiom: Notice of complete enforceable 
coBMBlIments received. 

SUMiianv: This notice provides a list of 
companies that have submitted 

**coinpWte** enforceable GommitmenU to 
the EPA under the Early Reductions 
Provisions (section 112(iHSU of the 
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Clean Air Act (CAA) os amended m 
1990 The hst covers commitments 
determined by the EPA to be complete 
through September 1992 and includes 
the name of each participating company, 
the associated emissions source 
location, and the EPA Regional Office 
whkh is the point of contact for further 
information. This is one of a series of 
notices of this type. The most recent 
notice listed five sources which have 
had commitments deemed complete by 
the EPA. The EPA will publish 
cddttlona! Ilsls of complete submittals 
on a monthly bests, as needed 
fon FunTNcn infoamatiom contact: 
David Beck (telephone: 919-541-5421), 
Rick Colyer (telephone: 919-541-5262). 
or Mark Morris (telephone: 919-541- 
5416), Emission Standards Division 
(MD-13). U.S. Environmcnlal Protection 
Agency. Research Triangle Park, North 
Carolina 27711 for general infonnalion 
on the Early Reductions Program. For 
further information on specific 
submittals received under the Early 
Reductions Program conlacl the 
appropriate D^A Regional Office 
representative listed below. 

Region I—|an€l Beloin: (617) 566-2734 
Regioo U—IJmesb Dholakia or liarish 

Paleb (212) 264-6676 
Region UlHuD Baker. (215) 597-3499 
Region IV—Anthony Toney: (401) 347- 

2864 

Region V—John PavitC (312) 886-6858 
Region VI—Toro Driscoll: (214) 855-7649; 

or Tanya Murray: |214) 655-7547 
Region VII—Carmen Torres-Ortega: 

(913) 551-7873 

Region VIU—Cory Potash: (303) 293- 

1886 

Region DC—Ken Bigoa: (415) 744-1240 
Region X—Chris Hall: (206) 553-1949 
suppttiMENTAAV INF0AMIAT10N: Under 
section 112(i)(S) of the Clean Air Act 
(CAA) as amended in 1990, an existing 
source of hazarUous air pollutant 
emissions may obtain a 8-year extension 
of compliance with an emission 
standard promulgated under section 
112(d) of the CAA. if the source achieves 
sufficient reductions of hazardous air 
poliAitaol emissions prior to certain 
dates. On |une 13.1991. the EPA 
pubhsbed a proposed rule to implement 
this "Early Reductions** provision (56 FR 
27338). A final rule will ^ issued 
shortly. 

Sources choosing to participate in the 
Early Reductions Prograni must 
document base >*ear emissions and post- 
reduction emissioas to show that 
suffident etmaskm reductions have been 
achieved to qualify for a compliance 
extension. As a first step toward this 
deraenstnition. some sources may be 
required to submit an enforceable 


commitment containing base year 
emission information, or if not require d. 
may voluntarily submit such emission 
information to the EPA for approval As 
stated in the proposed Early Reductions 
nJe. the EPA will review these 
submittals to verify emission 
information, and also ivill provide the 
opportunity for public review and 
comment. Following the review and 
comment process and after sources have 
had the chonce to revise submittals (if 
necessary), the EPA will approve or 
disapprove the base year emissions. 

To facilitate the pubUc review process 
for program submittals, the proposed 
rule contains a commitment by the EPA 
to give monthly public notice of 
submittals received which have been 
determined to be complete and which 
are about to undergo technical review 
within the EPA. Members of the public 
wishing to obtain more inlormaiion an a 
specific submittal tbao may contact the 
appropriate EPA Regional Office 
representative listed above. 

Approximately se\^nly'four 
enforceable commitments have been 
received by the EPA, and ten have lieen 
determined to be complete to date. 

Some of the early reducriions submittals 
received actually contain multiple 
enforceable commitmentr. that is, some 
comf>ante« have decided to dhide their 
particular plant sites into more than one 
early reductions source. Each of these 
sources must achieve the required 
emissions reductions individually to 
quahfy for a compliance extension. The 
purpose of today's notice is to odd 
several commitments from Allied-Slgnai. 
Inc. to the previously published list of 
coounitnienls that have been determined 
to be complete by the EPA under the 
Early Redudions Program. Since the last 
notice, the EPA has cieemed cxmiplete 
two commilnicfiU submitted for un 
Ailiad-Signal plant in ironton. Ohio, and 
three commitments for an Allied-Signal 
plant in Baton Rouge. Louistano. As the 
remaining submittals are determined to 
be complete, they will appear in 
subsequent monthly notices. 

At a later time (most likely within one 
to three months of today's date), the 
EPA Regional Offices wiii provide a 
formal opportunity for the public to 
comment on the submittals added to the 
list by today's notice. To do this, the 
Regional Office will publish a notice in 
the source's general area announcing 
that a copy erf the source's submittal Is 
available for public Inspection and that 
comments will be received for a 30 day 
period. 

The table below lists those companies 
that have mode complete enforceable 
commitments or base year emission 
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submittals under the Early Reriuchons 
Program through September 3a 1992. 
These submittals are undergoing 
technical review %vithin the EPA at this 
time 


Tabu t.—C omplete Enfopceasle 

COMMfTMENTS AS OF SEPTEMBER 30, 
1992 


Company 

LocaOon 

EPA 

Rspon 

1 Kalama 

OwrrMcal. Inc^ 

Kalwna. WA 

X 

2 Amoco 
ChanHcNCo 
touroe) 

Teido Osy. Tk 

VT 

3 , Amoco 

ChsiTiicai Co 
(tooond aouroet 

Tttjun Oty. TX 

VI 

4 Johnson 8 
Johnaon MaOcM. 
Inc 

Shemian. TX 

VI 

5 PPG Induatrioa 

Lake Charles, LA 

VI 

6 MmO SkgnsS 
(Srtt aourcet 

Baton Rou^e. LA 

vt 

7 AiwdSipnM 
(focond aourcal. 

Baton Rouga. LA. . 

VI 

S AAficFSgnai 
(IheS foufoef 

Baton Rouge. LA 

V! 

9 AAed^Signal 

aowce) 1 

tromorv OH 

V 

to. AAaO^tignal 
(vocond louroe) I 

vomoh. ON 

V 


Dated: October 30.1902 
Michael Shapim. 

Acting Assistant AHmtnrMt rotor for Air and 
Radiation. 

|FR Doc. 02^124 KlW Br45 am) 

DtUMO OOOf Mie-«CMI 


IFRL-4S32-5] 

Renewal for the Management Advisory 
Group to the Asalstant Admlfilstrator 
for Water 

The II,S. Environmental Protection 
Agency (EPA) announces the renewal 
for the Management Advisor)' Croup to 
the Assistant Administrator for Water 
follow^ consultation with the 
Committee Management Secretariat. 
General Services Administration. EPA 
hat determined that renewal of this 
advisory committee is in the public 
interest in connection with the 
performance of duties imposed on the 
Agency by law. The charter which 
continues this advisory committee for 
eight more months, until July 6,1993, or 
unless otherwise sooner terminated, will 
be filed with the appropriate 
Congressional conimittces and the 
Library of Congress. The committee will 
op«?raie in accordance with the 
provisions of the Federal Advisory 
Committee Act and the rules and 
regulations issued in implementation of 
the Act. 


FOR further information, CONTACT: 

Michelle A. Hiller. Designated Federal 
Official (WH-B56). U,S. Environmental 
Protection Agency. 401 M Street. SW., 
Washington. DC 2046a 202-2fiO-SS54 
Dated: October 27.1962 
Martha C. Protkru. 

Doputy Assfstont Admmistmfor for Water 
|FR Doc. 92-27127 Piled 11-6-92:8 45 am| 
SttLM COOC 


IOPPTS-00127; FRL-4171-41 

Renewal of the Bk>technology Science 
Advisory Committee 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 


SUMMARY: El’A announces the renewal 
of the Biotechnology Science Advisory 
Commitlee (BSAC) following 
consultation with the Committee 
Management Secretariat, General 
Services Administration. El^A has 
determined that renewal of this advisory 
committee it in the public interest in 
connection with the performance of 
duties imposed on the Agency by law. 
The charter which continues this 
advisory committee for 2 more years, 
unless otherwise terminated, will be 
filed with the appropriate Congressional 
cooimittees and the Library of Congress. 
The committee will operate in 
accordance with the provisions of the 
Federal Advisory Committee Act and 
the rules and regulations issued in 
implementation of the Act. 

FOR FURTHER MFORMATION CONTACT: 
Elizabeth Milewski. Executive 
Secretary, Biotechnology Science 
Advisory Committee, (TS-788). Office of 
Prevention, Pesticides and Toxic 
Substances. Environmental Protection 
Agency, Rm. E-027A. 401 M St.. SW.. 
Washington. DC 29400. (202) 260-0000. 

Dsttd: Clctober 51,1992 
Linda |. FUhec. 

Assistant Administrator for /Vove/Uiun. 
Pesticides and Toxic Substances. 

|FR Doc. 92-27129 FiM 11-6-92. 6:45 am| 
•ILUUO COOC ttso t€ P 


(FRL-4S32-4) 

Managomoot Advltofy Group to the 
Aaslstant Adminletratof for Water; 
Open Meeting 

Under Section (1Ha)(2) of Public l.aw 
92-423. 'The Federal Advisory 
Committee Act.** notice is hereby given 
that a meeting of the Management 
Advisory Croup (MAC) to the Assistant 
Administrator for Water will be held at 


12 p.m. on Decemlier 7. and 5*30 a.m. on 
December 6 and 9.1992. at the Sheraton 
Grand Hotel, San Diego. California. 

Ihis meeting, a continuation from the 
last meeting held in September, will 
concentrate on finalizing 
recommendations and a final report to 
the Assistant Administrator for Water. 
The topics of discussion are ecosystem 
protection, nonpoint source water 
pollution prevention, and environmental 
education. The proposed agenda is 
predominantly working sessions for 
workgroups completing portions of the 
final report. 

The meeting will be open to the 
public. The MAG encourages the 
hearing of outside statements and will 
allocate a portion of Its meeting time for 
public participation. Oral statements 
%vill be limited to ten minutes. It is 
preferred that there be one presenter for 
each statement. Any outside parties 
tnterested in presenting an ora! 
statement should petition the MAC by 
telephone at (2D2] 260-5554. The petition 
should include the topic of the proposed 
statement and the petitioner's telephone 
number and should be received before 
December 1,1992. 

Any persoQ w ho wishes to file a 
written statement can do so before or 
after a MAC meeting. Written 
statements received prior to the meeting 
will be distnbuted to the members 
before any final discussion or vote is 
completed. Statements received after a 
meeting will become part of the 
permanent meeting file and will be 
forwarded to the MAC meml>ers for 
their information. 

Any member of the public wishing to 
attend the MAG meeting, present an 
oral statement, or submit a wiitten 
statemenL should contact Ms Michelle 
Hiller, Designated Federal Official. U.S. 
Environmental Protection Agency. 

Office of Assistant Administrator for 
Water, 401 M Street. SW., WH-556. 
Washington. DC 20460 or at (202) 260- 
5554. 

Dated: October 27,1992 
Martha G. Prothro, 

Deputy Assistant Administrator for Water. 

|FR Doc 92-27128 Piled 11-6-62. 8:45 am] 
eituMO cooe aMo-4o>N 


IOPPT-59311; Fllt-4173-71 

Certain Chemicals; Approval of a Test 
Marketing Exemption 

AGENCY: Enviroamenlal Protection 
Agency (Fi*A). 

action: Notice. 
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summamy: This notice announces EPA's 
approval of an application for test 
marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-92-18. The test marketing 
conditions are described below. 
EFFlcnve DATCS: (October 26.1992). 
Written comments will be received until 
November 24.1992. 

ADDRESSES: Written comments, 
identified by the document control 
number *’|OPPT-59313)** and the specific 
TME number “|TME-W-18)” should be 
sent to: Document Control Officer (TS- 
790). Confidential Data Branch. 
Information Management Division, 
Office of Toxic Substances. 
Environmental Protection Agency, Rm. 
B-201.401 M St., SW., Washington. DC 
2046a (202) 260-1737. 

FOR FURTHER INFORMATION CONTACT: 
Edna Pleasants. New Chemicals Branch, 
Chemical Control Division (TS-794), 
Office of Pollution Prevention and 
Toxics. Environmental Protection 
Agency. Rm. E-611. 401 M St. SW., 
Washington. DC 20460. (202) 260^142. 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts signiBcant 
doubt on its finding that the test 
marketing activity will not present an 
unreasonable risk of injury. 

EPA hereby approves TME-92-ia 
EPA has determined that test marketing 
of the new chemical substance 
described below, under the conditions 
set out in the TKfE application, and for 
the time period and restrictions 
speclBed below, will not present an 
unreasonable risk of injury to health or 
the environment. Production volume, 
use. and the number of customers must 
not exceed that specified in the 
application. All other conditions and 
restrictions described in the application 
and in this notice must be met. 

Inadvertently, notice of receipt of the 
application was not published. 
Therefore, an opportunity to submit 
comments is being offered at this time. 
The complete nonconfidential document 
is available in the Public Reading Room 


NE (3004 at the above address between 
8 a.m. and 4 p.m.. Monday through 
Friday, excluding legal holidays. EPA 
may modify or revoke the test marketing 
exemption if comments are received 
which cast significant doubt on its 
finding that the test marketing activities 
will not present an unreasonable risk of 
injury. 

The following additional restrictions 
apply to TME-92-18. A bill of lading 
accompanying each shipment must state 
that the use of the substance is 
restricted to that approved in the TME. 

In addition, the Company shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 of 
TSCA: 

1. The applicant must maintain 
records of the quantity of the TME 
substance produced and the date of 
manufacture. 

2. The applicant must maintain 
records of dotes of the shipments to 
each customer and the quantities 
supplied in each shipment. 

3. The applicant must maiRtain 
copies of the bill of lading that 
accompanies each shipment of the TME 
substance. 

T-92-ia 

Date of Receipt: September 21.1992. 

dose of Review Period: November 5, 
1992. The extended comment period will 
close on November 24,1992. 

Applicant Keiiey, Inc. 

Chemical: (S) Calcium thiosulfate 

Use: (S) Fertilizer for plants. 

Production Volume: 1650 gallons. 

Number of Customers: 15.. 

Test Marketing Period: 100 days, 
commencing on Brst day of nonexempt 
commercial manufacture. 

Risk Assessment EPA identified no 
significant health or environmental 
concerns for the test market substance. 
Therefore, the test market activities do 
not present any unreasonable risk of 
injury to health or the environment. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on its finding that the 
test marketing activities will not present 
an unreasonable risk of injury to health 
or the environment. 

Dated: October 26.1992. 

ClufiM M. Auar, 

Director Chemical Control Division, Office of 
Pollution Prevention and Toxics. 

|FR Doc. 92-27130 Filed 11-0-92; 8:45 am) 

SIUJNO COOC 


FEDERAL COIMMUNICATfONS 
COMMISSION 

Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 

November 2.1992. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980144 
U.S.C 3507). 

Copies of this submission may be 
purchased from the Commi8sion*8 copy 
contractor. Downtown Copy Center. 

1990 M Street NW., suite 640. 
Washington. DC 2003a (202) 452-1422. 
For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact Jonas NeihardL Office of 
Management and Budget, room 3235 
NEOB. Washington. DC 20503, (202) 395- 
4814. 

OMB Number None 
Title: Rules and Regulations 
Implementing the Telephone 
Consumer Protection Act of 1991 
(Report and Order. CC Docket No. 92- 
90) 

Action: New collection 
Respondents: Businesses or other for- 
profit (including small businesses) 
Frequency of Response: Recordkeeping 
requirement 

Estimated Annual Burden: 30.000 
recordkeepers. 31.2 hours average 
burden per recordkeeper, 036.(XX) 
hours total annual burden 
Needs and Uses: The Telephone 
Consumer Protection Act of 1991, 
Public Law 102-243, December 20. 
1991. adds section 227 to the 
Communications Act of recordkeeping 
requirement on lelemarketers to 
maintain lists of telephone subscribers 
who do not wish to be contacted by 
telephone. Without such 
recordkeeping, the purpose of the 
statute (to protect the privacy of 
individuals from unwanted 
solicitations) cannot be achieved. 

Staff familiar with the requirements 
have made the follovring estimates of 
the annual burden for recording do-not- 
call requests: 


Calls per day.-- 

Percent of calls in which do- 

18X100.000 

not-call request is made.. 

>05 

Do-nol-call requests per day ...... 

900.000 

Burden hours per request....—,.. 


Burden hours per day — ... 

* 0.25 minute. 

3.600 
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Rrconft««}tin( dmy prr year_ x 2S0 

Totnl recordkeeping hours 

per ye«r .... 936j000 

RHx^keepert __-* aaooo 

Annual tMirden boon per rec 
oidkeepcr..31.2 


Federal ComaMifilcations CoaimiMiMm. 
Donna R. Searcy, 

S^i^tary 

|FR Doc. 92-27060 Filed 11-IMI2. a45 amj 
•lUJMO OOOC §71f<aV4i 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

AdmMstrstton for ChMron and 
Families 

Advisory Board on Child Abuse and 
Neglect; Meeting 

accncy: U.S. Advisory Board on Child 
Abuse and Neglect, Administration for 
Children and Families. ACF. DcpartmenI 
of Iteaith and Human Services. DtfHS 
action: Notice of the twelfth meeting of 
the Advisory Board on Child Abuse 
and Neglect in Mcl^an. Virginia from 9 
a.m. November 15.1992 to 10 p,in„ 
November 18,1992. 


summary: The U,S. Advisory Board on 
Child AUuie and Neglect nvill hold a 
meeting to McLean, Viiginia on 
November 15,1992 through November 
18,1992. This meeting is dosed to the 
public except for Monday, November 16 
(from 1:30 p.m. to 5:45 p 4 n.) and 
Tuesday, November 17 (from 8 ajn. to 
12:45 pm.) to protect the free exchange 
of internal views among the members 
and to avoid undue inlerference with the 
operation of the Board. 

AOORCSSES: The meeting will be held at: 
Rit 2 Carlton HoteL 1700 T>*son 
Boulevard. McLean. Virginia 22102. 

FOR FURTNBI INFORMATION CONTACT, 
loan M Williams. Special FVu|ects 
Specialist, US. Advisory Board on Child 
Abuse and Neglect. Room SOOFl. 
Humphrey Building. Washington. DC 
20201. |202| 09O4n7a 
SURRLCMCNTARV INFORMATION: During 
the dosed portions of the meeting, the 
Board wilt discuss: the form, content, 
nature and scope of the 1992. 1903, and 
1994 annual reports of the Board: spedal 
Board reports on child protective 
services reform and research: and Board 
governance and administrative issues. 
The Board will also begin the 
tifientatson of ivew members. 

During the open portions of the 
neettng. the Advisory Board will: meet 
ivilh the Inter-Agency Task Force on 


Child Atnise and Neglect to discuss 
matters of mutual concern and to hear a 
presentation by Arnold Shapiro, the 
producer of "Scared SilenT*. The Board 
will also receive a briefing on legislative 
developments; and receive an u^ate on 
developments relevant to the BcUrd 
within the Administration for Children 
and Families, the Secretary's Initiative 
on Child Abuse and Neglect, the 
Children's Bureau, and the National 
Center on Child Abuse and Neglect 

Dated: October 22.1962 
Byroo D. Mstiikio-Gold, 

Execitlive DirtcUfr^ US> Ath fwory Board oi^ 
Chiid Abuse and Neglect 
|FR Doc. 92-27133 Filed 11-6-92; 8*45 am| 
SnXINO coos 41 M-S 1 >N 


Centers for Disease Control 

The NaHooal Center for Chronic 
Disease Prevention and Health 
Pronvodon (NCCOPHP) of the Centers 
for Disease Control (ODC); Meeting 

Name- Interagency Cominittee an Smoking 
and lUuUth, HHS 

Time and Date: 9 sjil-I p.in, Deoerolier 15, 
1992 

Pfmxr Washington Vista Hotel. 1400 M 
Siree!. NW., Washington. DC 20005 

Status: Open to lh« public, limited only by 
the space available. The meeting room will 
accommodale approxhnalely 100 people. 

Purpose: The IntemgiefMiy Committee on 
Smoking and Health sdviaes the Secretary. 

Df pa/lmcal of Health and Human Services, 
and the Asaistanl Secretary for Health in the. 

(a) Coordmation of all research and 
educatioo pcograma and other activities 
wilbtn the Departmcnl and with other 
federal state, local and private a^ncies. and 

(b) establishinant and maintenance of liaiaon 
with appropriate private entitles, federal 
agencies, and state and local public heallh 
agencies %vith respect to smoking and health 
acthritlea. 

Matters To Be Discussed: The agenda wilt 
omsisl of a discussion on the Issoe of 
preventing tobacco use among youth. Agenda 
Items are subierl to change as priorities 
dictate. 

Cor^toct hrrson for Mote Informafton 
Subatantive program information as uveil as 
summaries cd the meeting and roater of 
committee members may be obtained frcMii 
Karen Deasy. Acting Executive SecreUry. 
Interagency Committee oo Smoking and 
Health. Oflice oe Smoking and Health, 
NCCDPHP. CDC 330 C Street SW., room 
1229. Washington. DC telephone (202) 205- 
6S00. 

Dated: November Z 1992 
Ovio Ittlyar. 

Assoc/ofe Director for Micy Coordination. 
Ceaten for Disease CoatroL 
(FR Doc. 92-27074 Filed 11-6-92:8 45 am| 
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Food and Drug Adminigtrahon 

In Vitro Testing of Topicsl 
Dermatologic Products; Meeting 

AOCNCv; Food and Drug Adminialratioa. 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) it announcing 
that it is holding a neeting on the 
scientific aspects of in vitro release of 
topical dermatologic products. The 
meeting is intend^ to inform interested 
persons about FDA's recommendations 
to p)varmaceutica] sponsors on methods 
to document quality control of topical 
dermatologic products and a procedure 
discussed in the guidance entitled 
"Interim Guidance: Topical 
Corticosteroids In Vivo Bioequivalence 
and In Vitro Release Methods." The 
meeting will provide an opportunity for 
FDA and industry to exchange views on 
this subiect. « 

OATES: The meeting will be held 
Wednesday, Deccml>er 16,1992, 
between 9 a.m. and 3 p.m. Registration 
will be held between 6 a.m. and 9 a.m. 
on the same day of the meeting. Because 
space is limited, preregistration with the 
contact person before December 4.1992. 
is recommetided. There is no registration 
fee for this conference. 

ADORESSes: Tlie meeting will be held in 
Conference rm. E. Parklawn Bldg., 5000 
Fishers Lane, Rockville, MD. Copies of 
the "Interim Guidance: Topical 
Corticosteroids In Vivo Bioequivalence 
and In Vitro Release Methods" arc 
available from the CDCR.Executive 
Secretariat Staff (HFD-8). Onter for 
Driig Evaluation and Research. 7500 
Slavish PL. Rockville. N(0 20655. 

FOR FURTHER INFORMATION CONTACT, 
fustina A Molzon, Center for Drug 
Eviduatlon and Research (HFD-600). 
Food and Drug Administration, 7500 
Standish PI., Rockville, MD 20855, 301- 
29&-8365. 301-295-8183 (fax). 
8UPP1EMENTARY INFORMATION; FD.A's 
Office of Generic Drugs is holding a 
meeting on the sdeotific aspects of in 
vitro r^^ase of topical dermatologic 
products. The meeting will inform 
interested persons about FDA's 
recommendations to pharmaceutical 
sponsors on methods to document 
quabty control of topical dermatologic 
products. Those attending the meeting 
will be able to observe the setup, 
operating procedure, and application of 
the in vitro drug release prm^ure 
mentioned in the guidance entitled 
"interim Guidance: Topical 
Corticosteroids In Vivo Bioequivolence 
and In Vitro Release Methods." Issued 
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by the Office of Gennic Drugs on fuly 1. 
1992. The meeling will provide an 
opportunity for FDA and industry* to 
exchange views on this subfecl. 

Because space is limited in the 
conference rm., preregistration with the 
contact person above) before 

December 4.1992, is encouraged. To 
preregister, provide the contact person 
with company name, address, telephone 
number, facsimile number, affiliation (if 
applicable), the number of people 
attending and the names and titles of 
the people who wish to attend. 

Dated; November 3.1992. 

Michael R. Teylor, 

Deputy Coaunissioner for Policy. 

int Doc. 92-27080 Filed 11-8-92; 045 nmj 

BoxiMo cooc 4Yeo-oi-r 


Public Health Service 

Health Resources ar>d Services 
Administration; Statement of 
Organization, Functions and 
Delegationt of Authority 

Pan H. chapter liB (Health Resources 
and Si*rvice8 Administration) of the 
Statement of organization, functions and 
Delegations of Authority of the 
Department of Health and Human 
Services (47 FR 38409-24, August 31. 
1982, as amended most recently at 57 FR 
41146, September 9.1992) is amended to 
clarify the functions of the Office of 
Communications and Information 
Resources Management within the 
Bureau of I lealth Resources 
Development. 

Under Section HB-20, Functions, 
amend the functional statement for the 
Bureau of Health Resources 
Development (HBBl by deleting the 
functional statement for the Office of 
Communications and Information 
Resources Management (HBB14I and 
enter the following: Office of 
Communications and Information 
Resources Manasement (HBBU). (1) 
Provides leadership in the development, 
review and Implementation of policies 
and procedures for communications and 
information resotut^es management and 
practices throughout BHRD; (2) advises 
Bureau management and program staff 
on sources and users of information and 
data related to BHRD programs: (3) 
develops and coordinates BHRD*wide 
plan« and budgets for the management 
of information technology and services, 
including centralized and decentralized 
data processing, office automation, and 
telecommunications; (4) supports 
information and information systems 
needs of the Bureau, including all 
activities associated with purchase, 
maintenance and upgrades of BI4RD 


hardware and software systems, 
including local area networks and 
electronic mail systems, and linkages 
with other networks inside and outside 
BHRD and with mainframe systems, as 
appropriate; (5) produces informational 
materials for BHRD and its programs; (6) 
coordinates information systems and 
communications policy with other 
Government units concerned with health 
services development and management; 
and (7) maintains relationships with 
public and private organizations, 
including States, local governments, and 
professional organizations, to share 
information of mutual interest. 

This change Is effective upon date of 
signature. 

Oatfrd: October 27,1992. 

Robert G. Harmon, 

Administrator. Health Resources and 
Services Admimstration. 

[FR Doc. 92-27089 Piled 11-6-92; 845 am| 
■WUNO coot 41SO-15-41 


Health Resources and Services 
Administration; Statement of 
Organizations, Functions, and 
Delegations of Authority 

Part H, chapter HB (Health Resources 
and Services Administration (HRSA) of 
the Statement of Organizations, 
Functions, and Delegations of Authority 
of the Department of Health and Human 
Services (47 VR 38409-24. August 31, 

1982, as amended most recently at 57 FR 
41146, September 9.1992) is amended to 
reflect the transfer of the Freedom of 
Information Act activities from the 
immediate Office of the Office of 
Operations and Management (OOM) to 
the Division of Management Policy. 
OOM/HRSA and clarification of the 
functions currently assigned to the 
Division of Management Policy. 

Under Section HB-20, Functions, 
delete the functional statement for the 
Division of Management Policy (HBA48) 
in its entirety and insert the following: 

Division of Monogenwnt Policy 
IHBA4S). Provides leadership and 
direction in the areas of management 
policies and procedures, and manpower 
management. Specifically: (1) Provides 
advice and guidance for the 
establishment or modification of 
organizational structures, functions, and 
delegations of authority; (2) conducts 
and coordinates the Agency's issuances, 
records, reports, forms, mail 
management, and distribution systems 
programs: (3) oversees and coordinates 
the intra- and inter-agency management 
agreement process; (4)*conducts 
Ageneywide management improvement 
programs; (5) conducts management and 
information studies and surveys: (6) 


plans, directs, and coordinates the 
Agency's management control program 
in compliance with the Federal 
Managers* Financial Integrity Act; (7) 
directs the implementation of Freedom 
of Information Act activities for the 
Agency; (8) serves as the focal point for 
activities pertaining to the Inle^ty of 
the Agency's employees, grantees, 
contractors, and beneficiaries, and for 
(he review, investigation, and resolution 
of allegations of impropriety, 
mismanagement of resources, abuse of 
authority, deviations from established 
managerial and administrative controls, 
violations of Standards of Conduct, or 
other forms of wrongdoing or 
mismanagement; and (9) oversees and 
coordinates the implementation of 
legislation, directives, and policies 
relating to the Privacy Act. 

This transfer is effective upon date of 
signature. 

Doted: October 27.1992. 

Robert G. Ilormoo. 

Administrator. 

(FR Doc. 92-27906 FUed 11-6-92,0 45 em| 
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DEPARTMENT Of THE INTERIOR 

Office of the Secretary 

The Take Pride In America Advisory 
Board; Notice of Reestablishment 

This notice is published in accordance 
section 9(a)(2) of the Federal Advisory 
Committee Act (FACA), 5 LT.S.C App. 
(1968). Following consultation with the 
General Services Administration, notice 
is hereby given that the Secretary of the 
interior is reestablishing the Take Pride 
in America Advisory Board. 

The purpose of the Board is to advise 
the Secretary of the Interior on his role 
in plans and procedures designed to 
further motivate participation in the 
Take Pride in America program. The 
program Is designed to focus national 
attention on the problems of land abuse 
and misuse, and on the opportunities for 
promoting voluntary participation by 
Individuals, organizations and 
communities In caring for our natural 
and cultural resources. 

The Board represents the interests of 
the program-related community, and 
will consist of no more than twenty-five 
voting members appointed by the 
Secretary to assure a balanced cross- 
sectional representation of public and 
private sector organizations. In addition, 
all fifty state Governors or their 
representatives serve as ex-officio non¬ 
voting members of the Board. 
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The Board functions solely as an 
advisoiy body, and in compliance with 
provisions of the Federal Advisory 
Committee Act. The reestablished 
Charter will be filed under the Act. 
nfteen days from the date of publication 
of this notice. 

Further information regarding the 
Board may be obtained from Vicki 
Barrios. Office of the Secretary. U.S, 
Department of the Interior. Washington. 
DC 20240. Telephone: 202-200-4644. 

Thp Certification of Reestablishment 
is published below. 

CeriHcation 

1 hereby certify that the 
reestablishment of the Take Pride in 
America Advisor)^ Board is necessaiy* 
and in the public interest in connection 
with the performance of duties on the 
Department of the Interior by those 
statutory authorities listed in The 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C, 1701 el seq. (1988). 
as amended); 16 U.S.C. 4601 et seq. 
(1988). as amended; and in furtherance 
of the Secretary of the InicrioKs 
statutory responsibilities for 
administration of the lands and 
resources managed by the Department 
of the Interior. The Board assists the 
Secretary and the Department of the 
Interior by providing advice on activities 
to enhance the Take Pride in America 
program. 

Dated: October 27.1992. 

Manuel Ui)eo. 

Socrelary of the interior 

|FR Doc. 02-27062 Filed 11-6-92 8:45 am) 

aiujwo coot 


Bureau of Land Management 

iC>R-130-<)S-421(M>4; QP34>2a; WAOR 
46183] 

Notk:e of Realty Action 

AOCMCY: Bureau of Land Management. 
Interior. 

AcnoR: Notice. 

summary; The following described 
public lands In Grant. C^uglas and 
Okanogan Counties have been 
determined to be suitable for exchange 
under section 200 of the Federal Land 
Policy^ and Management Act of 1978 (43 
U.S.C. 1718): 


Acres 


GRANT COUNTY 


T 23N, R 27E.. WRamaue Mendum 
Section 12 S€v,swv«. SWV«S£«^« 80 

Section 14 SVtNEV 
SSSWV._ ... 200 



Acnas 

Secsoo 2Z SW»>«N€V^. 


SEv^NWV*. ESSWV WSSEV4.._ 

320 

Secton24 NWNWV^.... 

T.23N. R 28E.. WWamene MeriOen 

80 

Section 24 NWV^NW*^. SWV«SWV«. 

60 

Secton 26 NSNE.. 

T24N, R2eE. W«amette Mendian: Sec¬ 

60 

tion 12 SEV*____ 

160 

T22N. R29£. W«amett# Mandtan Sec- 

boo SWV^SWV. . .. 

T 23NR.29E.. Wiflamene MeneSan Sec- 

40 

bon 34 SWSS— .. ... 

T 24N. R.29E^ VWtamene Mencban. 

160 

Section 20 SWv« ___ 

160 

Section 3a. Lots 1-4. EHWVh. S€. 

44604 

DOUGLAS COUNTY 


T29N. R28E. Wiitemetle Mend^o Sac- 


ton 2 NWv.SW^«.... 

40 

\ 

OKANOGAN COUNTY 

T R.26E, WAametle Mandan Sec* ' 


bon 19 S€»^4 NWv,. 

1 ^ 

Totals.. . ^ 

166604 

3 

1 


In exchange for these lands, the 
Federal Government will acquire the 
following described private land In 
Klickitat County: 


Acme 


T SN. R f8£. W4le«nette M a n dMn Section 
27: AS. 640 


The purpose of this exchange is to 
acquire the subject private land, which 
is Kvilhin BLM*s Rock Creek 
Management Area, by trading the above 
described 15 tracts of scattered and 
isolated public lands. The private land 
to be acquired has significant rare plant 
community, wildlife and recreation 
values. The acquisition of this land will 
consolidate an existing checkerboard 
public ownership pattern within the 
Rock Creek Management Area, aiding 
future public use of the lands by making 
access feasible. All of the public lands 
to be traded are outside designated BLM 
management emphasis areas and 
provide little public benefit. Because of 
their scattered nature, the disposal of 
the public lands will also eliminate 
about 25 miles of property line. This 
exchange is consistent with BLM's land 
use planning. 

DATES: For a period of 45 days from the 
date of publication of this notice in the 
Federal Register, interested parties muy 
submit comments to the District 
Manager. Bureau of Land Management. 
Spokane District Office. E. 4217 Main. 
Spokane. Washington 99202. Objections 
will be reviewed by the State Director, 
who may sustain, vacate, or modify this 
realty action. In the absence of any 
objections, this realty action will 
become the final determination of the 
Department of the Interior. 


SUPPLEMENTAL INFORMATION: The 
publication of this notice In the Federal 
Register segregates the Federal lands 
described above from appropriation 
under the public land laws, including the 
mining laws, but not from exchange 
under the above cited statute, for 2 
years or until title transfer is completed 
or the segregation is terminated by 
publication in the Federal Register, 
whichever occurs first. 

This exchange %vill be made subject to 
a reservation to the United States of all 
minerals, plus the right to construct 
ditches and canals, 'fhe patent for the 
public land will also be subject to all 
valid existing rights of record (e.g.. 
rights-of-way). The conveyance of the 
private land will be made subject to an 
existing reser\'ation of minerals. I.a6lly. 
the exchange will be subject to value 
equalization through acreage 
adjustments. Detailed information 
concerning these reser\'atians as well as 
specific conditions of the exchange are 
available for review at the above 
address. 

Dated: October 30.1982 
jotaph K. Buesing. 

District Manager 

|FR Doc. 02-27030 Filed 11-6-92 6:45 am) 
attUNG cooc OlO-SS-tt 


INM-060-03-4350-04-601) 

Carlsbad Resource Area. NM; 
Supplementary Rules 

AGENCY: Bureau of Land Management, 
interior. 

ACTION: Supplementary rules. 

SUMMARY: Notice is hereby given that 
effective November 13.1992, the 
following described public lands within 
the Roswell District. Carlsbad Resource 
Area, wiiJ have the following 
Supplementary Rules enforo^: 

1. No weapons will be allowed within 
the described area. 

2. No animal traps will be allowed 
w'lthin the described area. 

The Coordinated Resource 
Management Plan, effective October 1. 
1992. states the above management 
decisions. The purpose of the 
Supplementary Rules will be for the 
protection of humans and the wildlife 
within the Black River Management 
Area. 

New Mexico Priocipei Meridien 

T. 25 S.. R. 24 E.. 

Sec. 25—Those portions of the 
NWV 4 NWV 4 . SWV 4 N^V 4 . lying 
southerly and easterly of Eddy County 
Road 418 
T 25.. R. 24 E.. 
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S4M:. 28->*rhotc portion of the E 
SEV^SWV^ iyin^ toolheHy atvd rosterty 
of Eddy County Rood 4ia 
T. 25^ R. M E., 

Soc 3&~Tbaic portiooo of tko NV^ SW^ 
lying •ooth4»Hy ond oaotorly of Eddy 
County Rood 4XtL Mom particularly 
described by Iba cadoat^ torvay that 
can br found at Uafrd addrrtt. 

T. 25 S.« R. M a. 

Sec. 34-6Vii. S£i4 
T. 2 a, R . 24 a. 

Sec. 2-W VhNW %. NW %g$W %. 
T.2eS.,R.24a. 

Sea 3—Ei^NEVi, NEV«SE^ SV4SE>A. 
T.2ftS.,R.24a, 

Seaia-NE%NEV4. 

DATES: CfXecUve November 1319B2. 
ADOACSSCS: The areas subjected to the 
Supplemefilary Rides are identified on 
maps available opoo reqtiett from the 
following Bureau of Land Management 
offices: Roswell District Office, 1717 W, 
Second Street P.O. Box 1397. Roswell 
NM 8a201; or Carlsbad Resource Area 
Office, 101 E. MermodL P. O. Box 1778, 
CarlsbadL NM 8a22a 
FOR FURTHER INFORMATIOH CONTACT: 
Richard Manus, (506) 8a7--6644. 
SUPRtEMEHTARY rNFORMATiCW: The 
authority for these Supplementary Rules 
Is 43 an 8365.1-6. Penalties for any 
person failing to comply with this 
closure are a fine not to exceed $1,000 
and/or imprisonment not to exceed 12 
months (43 CFR 8341i)-7 Penaltiesl 
Duied October 28. 1982. 

UsboM. Cone. 

Disrict Mo/wger, 

|ER Doc fl2-27031 Piled 11-S-e2; 845 am| 
WUJNOOOOf WIS-FB-R 


Bureau of Mines 

Information CoMedlon Submitted to 
the Office of Management end Budget 
for Review Under the Papetwoch 
Reduction Act 

A request extending the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Copies of the proposed collection of 
information and related forma and 
explanatory material may be obtained 
by contacting the Bureau's clearance 
officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made within 
30 days directly to the Bureau clearance 
officer and to the Office of Management 
and Budget, Paperwork Reduction 
Project (1032^-0006). Washiitgton, DC 
20503, telephone 2Q2->385-7340. 


Title, Ferrous Metals Surveys, 

OMB approval nomben 1032-0006. 
Abstract; Respondents supply the 
Bureau of Mines with domestic 
profhiction artd consumption data on 
oonfuel mLncral commodities. This 
Uifomiation is published in Bureau of 
Mines publications including the 
Mineral Industry Surveys, Volumes L U, 
and in of the Minerals Yearbook, and 
Mineral Commodity StunmaHes for use 
by private organizations and other 
Govern mxmt agencies* 

Bureau form number 6-lOtb-MA ET 
AL (14 Forms). 

Frequency: Monthly and Annual. 
OescTiption of respondents: Producers 
and Consumers of Ferrous Metals. 
Annual responses: 7,081, 

Annual burden hours: 3853, 

Bureau clearance officer Alice). 
Wissman, 202-501-9569. 

Dsled October 15.1682. 

)ohii A* Bmlfii, 

Actirg Dt/rctor, Btireou of Atwen. 

[FR Doc 92-27085 FUed 11-6-92, 845 aal 
■ILUNa coos W«S-4»-lt 


INTERNAITONAL TRADE 
COMMISSION 

Itfwesbgation No. TA-204-631 

Notice of Commission D8tafmina6oo 
To Conckict a Portkm of the He a ri n g In 

Camara 

bi the Matter of Extruded Rubber Threod 
ACEMCV: international Trade 
Commission. 

AcnoH: Closure of a portion of a 
Commission bearing to the publki 

SUMMARV: The Commission has 
unanimously determined to conduct a 
portion of its bearing scheduled for 
November 3,1992, in camera. (See 
Commission rules 201.13 end 
201 35(b)(3)). The remainder of the 
hearing will be open to the pnbbe. The 
Commission unanimously has 
determined that the lO'day advance 
notice of the change to a meeting was 
not possible. See Commission rule 20135 
(a) and (c)(1) (19 CFR 201.35 (a) aiui 
(cMD). 

FOR FURTHER RiFORMATION CONTACT: 
William W. CearharL Office of the 
General Counsel, Intematicmai Trade 
Cofnmiaskm. 500 E Street, SW., 
Waahingtcm, DC 20436, telephone (202) 
205-3001. Hearing impaired individuals 
are advised that informatioii on this 
matter may be obtained by contacting 
the CoeunissUm's TOD tensinal on (202) 
205-1810. 


SUFPtEiSENTAfrY I NF ORIS AT ION: The 

ConunissKNi believes that good cause 
exists in this investigation to hold a 
portion of the hearing in camera. The 
mafority of the information collected by 
the Commission is coafidentiat business 
infoimalion (CBl) because tliere are only 
two domestic prc^ucers of the article. In 
addition, ad|o8tment plans submitted by 
the two firms contain considerable 
information that has been designated as 
CBl. In light of these facts, the 
Commission has determined that a full 
discussion of the domestic industry's 
financial condition and of much of the 
information that the Commission 
examines in assessing the adiuslmeot 
plans and in considering the issi>e of 
remedy could take place only if at least 
part of the hearing is held in camera. In 
making this decision, the Commission 
nevertheless reaffirms its belief that 
wherever possible Its business should 
be conducted in public. 

The hearing will include the osua) 
public presentations by domestic 
producers and respondents, with 
questions from the Commission. In 
addition, the hearing will Incladc tn 
camera sessions for questions fiom the 
Commission on CBl submitted by each 
of the two domestic producers and each 
respondent, as necessary. For any in 
camera sesskm. the room will be cleared 
of all persons except for Commissioners, 
their staff assistants. Commission staff 
assigned to the investigation, staff 
present from llie Office of the Secretary, 
and the Commission court reporter. See 
19 CFR 201.35(b) (1) and (2). In addition, 
if a firm's CBl ia to be discussed in the in 
camera session, personnel of that firm 
also may be granted access to the dosed 
session. Ail others will be excluded. See 
19 CFR 20135(b) (1) and (2). All those 
planning to attend any part of the in 
camera portions of the hearing sliould 
be prepared to present proper 
identification. 

Auihocity: The General Counsel has 
certified, pursuant to Commistioo Rule 201.38 
(19 CFR 30139) that. In her opinkm. a pomon 
of the Conwnieeion'i hearing In Extruded 
Rubber Thread. Inv. Na TA-201-83, may be 
closed to tha public to prevent the tbsclosiKV 
of confidentisl bosinest hvfonnatkm. 

By order of the Commission. 

laaued; Noverobur 3.1982 
Paul R. Bardoa, 

Acting Secretary. 

|FR Doc. 02-27072 FlW 11-6-82:845 am) 
BAUMa coot msasN 
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IlnvMtteatlon No. 337-TA-^] 

Notice of Commission Determinations 
To Review and Vacate Portions of an 
Initial Determination, Not To Review 
the Remainder of the Initial 
Determination, and Requesting 
Submissions on the Issues of Remedy, 
the Public Interest, and Bonding: 
Issuance of Consent Order 

In the Matter of Certain Woodworklna 
Acces»ofies 

AGENCV: United States International 
Trade Commission. 

ACTION: Notice. 

summary; Notice is hereby given that 
the U.S. International Trade 
Commission has determined to review 
and vacate two portions (sections 11.B. 
and ll.D.) of the presiding administrative 
law judge's (Al»|*s) initial determination 
(Order No. 34) in the above-captioned 
investigation. Section II.B. addresses 
whether the Commission previously 
determined that respondent Trend- 
Lines. Inc. (Trendlines) was a proper 
party in the investigation. Section il.D. 
terminates the investigation as to 
Trendlines on the basis of a consent 
order. Those two sections of the initial 
determination were reviewed and 
vacated, except that the summaries of 
the arguments of complainant Cantlin. 
Inc and the Commission investigative 
attorney In section II.B. on the issue of 
whether Trendlines was a proper party 
to the investigation have l>een moved to 
section ILC. of the Initial determination 
The Commission has determined not to 
review the remainder of the ID, which 
terminates the investigation as to 
respondent Taiwan Zest Industrial Co.. 
Ltd. on the basis of a consent order and 
terminates the Investigation as to 
respondent Trendlines on the basis that 
Trendlines is not a proper party to the 
investigation. 

FOR FURTHER INFORMATION CONTACT: 
Tim Yaworski. OfTioe of the General 
Counsel. International Trade 
Commission. 500 E Street. SW., 
Washington. DC 20436; telephone: (202) 
205-3006. Hearing-impaired persons are 
advised that information on this 
investigation can be obtained by 
contacting the Commission's TDD 
terminal on (202) 205-1810. 
SUPPLEMENTARY INFORMATION: On 
November 25.1991. Cantlin. Inc 
(Cantlin) of Lincoln. MA. filed a 
complaint and a motion for temporar>' 
relief with the Commission alleging 
violations of section 337 of the Tariff 
Act of 1930 (19 U.S.C 1337) in the 
importation and sale of certain 
woodworking accessories alleged to 
infringe all 18 claims of U.S. Letters 


Patent 4.605,505 (the *505 patent) owned 
by Cantlin. The Commission instituted 
an investigation into the allegations of 
Cantlin's complaint, provisionally 
accepted Cantlin's motion for temporary 
relief, and published a notice of 
investigation in the Federal Register. 57 
FR 416 Qanuary 6,1992.) The noticed 
named W'oodcver Products Co., Ltd.. 
(Woodever). An Yun Industrial Co., Ltd. 
(An Yun), and Taiwan Zest Industrial 
Co.. Ltd. (Taiwan 21e8t). all of Taiwan, 
and Trend-Lines. Inc. (Trendlines) of 
Malden. MA. as respondents. 

The investigation was subsequently 
terminated as to respondent Woodever 
on the basis of a consent order. 57 FR 
22828 (May 29.1992). 

Respondent An Yun was found in 
default (57 FR 20505, May 13.1992). and 
complainant Cantlin has requested 
issuance of a limited exclusion order 
against An Yun pursuant to section 
337(g)(lJ (19 U.S.C. 1337(g)(1)) and 
Commission interim rule 210.25(c) (19 
CFR 210.25(c)). 

On April 1,1992. Cantlin and 
respondent Taiwan Zest moved jointly 
for termination of the investigation as to 
Taiwan Zest on the basis of a consent 
order. 

On ]anuar>' 27.1992. Cantlin and 
respondent Trendlines jointly moved for 
termination of the investigations as to 
Trendlines on the basis of a consent 
order. However, a settlement agreement 
attached as an exhibit to the joint 
motion revealed that Cantlin and 
Trendlines had previously entered into 
an agreement on December 18.1991 (the 
December 18 a^ement). This 
agreement, which was entered into after 
Cantlin's complaint and motion for 
temporary relief were filed but before 
the Commission voted to institute an 
investigation of Cantlin's complaint and 
provisionally accept its motion for 
temporary relief, provided that 
Trendlines was not to import into or sell 
in the United States woodworking 
accessories that infringe any claims of 
the ‘SOS patent, and recited that 
Trendlines had paid Cantlin a royalty 
for woodworking accessories that 
Trendlines had previously imported into 
the United States. 

Upon learning of the December 18 
agreement, the ALJ raised, and directed 
the parties to brief, inter alia, the issue 
of whether, in view of the agreement 
Trendlines is a proper respondent in the 
investigation. Both Cantlin and the 
Commission investigative attorney filed 
the requested briefs. 

On February 20,1992. the ALJ issued 
an order (Order No. 16) finding, inter 
alia, that the terms of the December 18 
agreement were material to the issue of 
whether Trendlines should have been 


named a respondent, and dismissing 
with prejudice Cantlin's motion for 
temporary relief. 

On April 6.1992. the Commission 
issued an order waiving the requirement 
of interim rule 210.24(e)(13) that the 
AL|*8 decision on temporary relief be 
issued as an ID (which is subject to 
Commission review) rather than as an 
order (which is not). The Commission's 
order was silent on the issue of whether 
Trendlines is a proper party to the 
investigation. 

On September 30.1992. the AL| issued 
an ID (Order No. 34) terminating Taiwan 
Zest from the investigation on the basis 
of a proposed consent order, and 
terminating Trendlines from the 
investigation on the ground that 
Trendlines, in view of the December 18 
agreement, is not a proper party to the 
investigation. The AL] also made an 
alternative finding as to Trendlines, viz., 
that if Trendlines is a proper party to the 
investigation, then Trendlines is 
terminated from the investigation on the 
basis of a proposed consent order. 

On October 13.1992, complainant 
Cantlin and the Commission 
investigation attorney filed petitions for 
review of the ID, No government agency 
comments were received. 

In connection with final disposition of 
this investigation as to defaulting 
respondent An Yun. the Commission 
may issue an order that could result in 
the exclusion of infringing articles 
originating with An Yun from entry into 
the United States. Accordingly, the 
Commission is interested in receiving 
written submissions that address the 
form of remedy, if any. that should be 
ordered 

If the Commission contemplates 
issuance of limited relief against An 
Yun. it must consider the effect of tha! 
relief upon the public interest. The 
factors that the Commission will 
consider include the effect that limited 
exclusion order would have upon (1) the 
public health end welfare. (2) 
competitive conditions in the U.S. 
economy. (3) the U.S. production of 
articles that are like or directly 
competitive with those that are subject 
to the investigation, and (4) U.S. 
consumers, libe Commission is therefore 
interested In receiving written 
submission that address the 
aforementioned public interest factors in 
the context of this investigation. 

If the Commission orders some form 
of remedy, the President has 60 days to 
approve or disapprove the Commission's 
action. During this period, the subject 
articles would be entitled to enter the 
Untied States under a bond in an 
amount determined by the Commission 







53338 


Federal Register / VoL 57. No. 217 / Monday. November 9. 1992 / Notices 


and prescribed by the Secretary of the 
Treasury. The Commission is therefore 
interested in receiving written 
submissions concerning the amount of 
the bond that should be imposecL 

WRITTEN SUBMtsSiOHS: The parties to 
this investigation, interested government 
agencies, and any other persons are 
invited to file written submissions on 
the issues of remedy, the public interest 
and bonding. Complainant and the 
Commission investigative attorney are 
requested to submit a proposed limited 
exdusion order for the Commission's 
consideration. Any written submissions 
must be filed by November 15.1992. 
Reply submission must be filed by 
November 23.1992. 

AOomoNAL information: Persons 
submitting written submissions must file 
the original document and 14 true copies 
thereof with the Office of the Secretary 
on or before the deadlines stated above. 
Any person desiring to submit a 
document (or portion thereof) to the 
Commission in confidemee roust request 
confidential treatment unless the 
information has already been granted 
such treatment during the proceedings. 
All such requests should be directed to 
the Acting Secretary to the Commission 
and must include a full statement of the 
reasons why the Commission should 
grant such treatment See 19 CFR 201 .a 
Documents for which confidential 
treatment is granted by the Commission 
will be treoted accordingly. Alh 
nuiKonfidenlial vrritten submissions 
will be available for public inspection at 
the office of the Secretary. 

Copies of the ID and all other 
nonconfldential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 ajo. to 5:15 p.m.) in 
the Office of the Secretary. United 
Slates International Trade Commission. 
500 F. Streel SW.. Washington. DC 20438. 
telephone (202) 2as-200a 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and sections 
210.25 and 210.53 through 2ia56 of the 
Commission's Interim Rules of Practice 
and Procedure (19 CFR 210J!5 and 
210.53-.56) 

By order of the CommisskTii. 

Ufued: November 3,1992. 

ftul R. Bardoa. 

drOqg SecreUny. 

|KR Doc. 92-27073 FOed 11-8-62.8:45 am| 
sujJNSCooc 


INTERSTATE COMMERCE 
COMMISSION 

(Oocfcst No. AS-55 (Sub-Ha 442X)1 

CSX Transportation. Inc^ 
Abandonment Exemption In Somerset 
County. PA 

Applicant has filed a notice of 
exemption under 49 CFR 1152 subpart 
F—Exempt Abandonments to abandon 
7.45 miles of rail line in Somerset 
County. PA. between milepost 192.96 at 
Sand Patch and milepost 199.0 at Blue 
Lick and between mileposts 0.0 and 1.43 
near Blue Lick. 

Applicant has certified that (1) No 
local traffic has moved over the line for 
at least two years; (2) there is no 
overhead traffic on the line: and (3) no 
formal complaint filed by a user of rail 
service on the line (or a State or local 
goverament entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or with any US. District 
Court or has been decided in favor of 
the complainant within the two-year 
period. The appropriate State agency 
has been notified in writing at least 10 
days prior to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line H Ca — 
Abandonment — Goshen^ 360 1.C.C 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C, 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been rcceU'ed, this 
exemption will be effective on 
December B. 1992, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues.' 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR n52.27(c)(2).* * and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by November 19. 
1992.* Petitions to reopen or requests for 


* A tijiy wLB Ui roatiMly \momi by live 
CommM«Uia in fSotn prooevdins* where cn 
Informed droskm on •mrlromiWTHnl (wfwtNrr 
ro^«od by n porty or by Hw Soetkm oCKanrsy nnd 
F.nviron»eal la Ua Independcnl Invtst^uon) 
enniot be mndt prtof to (ht eOecUve 4mta of the 
notkw of evHinptioa Soc EMompt30ti of OtU'Of^ 
Sefyticr HaiJ 5 tCCSd 377 (19061. Any mUty 
Mebmg « •toy tnv o tv tn s onv irw imetUot coneaerw It 
rncouroged to flit Ht rt^oool *• toon an pooiihlc to 
pvnnil tbit CooHniotion to levlow mod orl on tbo 
rrqoetl bnlore tbo efSoctnw dote of thi« rMomption. 

* Sor Ejtet$^u, of Kati Abasmkmmmnt-^Ofform of 

Ftnan. 4 I CCld 164 (19871- 

* Tbo Conumwion wnll ocerpt lolO'Alod mil uoe 
•tol4riBo«to to tong oo It rrUliw forlodictkm to do ta 


public use conditions under 49 CFR 
1152.28 must be filed by November 30. 
1992. with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission. Washington. DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative; Charles M. 
Rosenberger. 500 Water Street )150. 
jacksonvitle, FL 32202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption Is void ah initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

1*he Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by November 13,1992. 
Interested persons may obtain a copy of 
the EA from SEE by writing to It (room 
3219, Interstate Commerce Commission 
Building. Washington. DC 20423) or by 
calling Elaine Kaiser. Chief. SEE at (202) 
927-6248. Comments on environmental 
and energy concerns must be filed 
within 15 days after the EA becomes 
available to the publia 
Environmental, public use. or trail 
use/rail banking conditions %vill be 
imposed, where appropriate, in a 
subsequent decision. 

Decided November 2,1902, 

By the CommlMion. David M. KomuJmik, 
Director. Office of Proceedings. 

Sidiwy L. StfickUnd |r^ 

SticreUxry. 

|FR Doc: 92r-27Q78 Plied 11 - 8 - 62 : 8:45 aiD| 
•ILUNQ COOS y 936 -OVH 


(Ex Porta Na 394 (8u6-Na 11)1 

Cost Ratio foe Recyctables; 1993 
Determination 

agency; Interstate Commerce 
Commission. 

action: Notice of rate caps ond 
initiation of second annual compliance 
proceeding. 

summary: The Commission has 
calculated proposed 1993 revenue-to- 
variable cost (R/VC) ratios as ceilings 
for rates on nonferrous recydahles 
under 49 U.S.C 10731(e). The R/VC 
ratios were calculotcd In accordance 
with established procedures using the 
Uniform Railroad Costing System 
(URCS). Because URCS develops 
different variability percentages for 
different railroads the final rules 
adopted at 49 CFR part 1145, in Ex Parte 
394 (Sub-No. 3). Cost Ratios for 
Recydahles—Compliance Procedures. 
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allow separate R/VC ratio ceiliogs for 
individual railroads to apply in the 
context of monitoring compliance. The 
proposed national average R/VC ratio is 
141^ percent. Individual and regional R/ 
VC ratios are proposed. In addition, the 
Cummission is initiating the second 
annual compliance proceeding in 
accordance with rules adopted in Ex 
Parte No. 394 (Sub-No. 3}, supra, 
including the schedule for completing 
the proceeding. 

EFFECTIVE OATt November 3a 1992. 
unless, within that time, comments are 
received challenging the accuracy of the 
ratios, in which case a further decision 
will be issued. 

FOn FUimtEII INF0RMAT10II COMTACT: 
William T. Bono (202) 927-5720. (TDD 
for bearing impaired (202) 927-5721). 
SUPPtXMEKTARV INFORMATtOM: 
Additia«*iaJ information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to. call, 
or pick up in person from: Dynamic 
Concepts. lnc.« room 2229, Interstate 
Commerce Commission Building. 
Washington. DC 20423. Telephone (202) 
209-4357/4359. (Assistance for the 
hearing impaired is available through 
TDD services (202) 927-5721). 

This decision will not significantly 
affect the quality of the human 
environment or the conservation of 
energy resources. 

Authority: 49 US.C 10321(a). 10731. 5 
u s e 553. 

Decided: November Z 1992 

By the Commisskm. Chsinnan Philbia Vice 
Chiiinnan McDonald. Commlssioorffi 
Simmons. Phillips, and Emmett. 

Sidney L. Strickland. Jr.. 

Seertiary. 

|FR Doc. 92^ZT077 Filed 11-6-92; 045 am| 
BtLum coos 


DEPARTMENT OF JUSTICE 

Office of Justica Programs 

Offlca of Juvanlle Justica and 
DellnquafK:y Praventlon; Proposed 
Comprehensive Plan for Rscal Year 
1993 

AQERCY; Office of Justice Programs. 
Office of (uvenile Justice and 
Delinquency Prevention. Justice. 
AcnoM: Notice of Proposed 
Comprehensive Plan for Fiscal Year 
1993. 


summary: The Office of Juvenile Justice 
and Delinquency Prevention is 
publishing for public comment this 
Notice of its Pioposed Comprehensive 
iMon for Fiscal Year 1993. 


OATES: Comments must be submitted on 
or before December 21.1992, 
AOORESSES: Comments may be mailed 
to Gerald (Jerry) P. Regier. 
Administrator (Designate). Office of 
Juvenile Justice and Delinquency 
Prevention. 933 Indiana Avenue. NW., 
Washington. DC 20531. 

FOR FURTHER INFORMATIOM CONTACT: 
Marilyn Silver. Information 
Dissemination Unit (202) 307-0751, 
SUFFLEMENTARY INFORMATION; The 
Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) is a 
component of the Office of Justice 
Programs in the U.S. Department of 
Justice. Pursuant to the provisions of 
Section 204|b)(5)(A) of the Juvenile 
Justice and Delinquency Prevention Act 
of 1974. os amended. 42 U.55.C. 
5614(bM5|(A) (hereinafter called the JJDP 
Act), the Adm^stmtor (Designate) of 
the Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) is 
pubiishir^ for public comment a 
Proposed (Comprehensive Plan 
describing the program activities which 
OJJDP intends to carry out during Fiscal 
Year 1993. The Proposed Compr^ensive 
Plan includes activities specified in Part 
C and Part O of title U of the JJDP Ad 
(42 U.S,C. 5651-66658 and 42 U.S,C 
5667>^5667a). Taking into consideration 
comments received on this Proposed 
Comprehensive Plan, the Administrator 
(Designate] will develop and publish a 
Final (Comprehensive Plan describing 
the particular program activities which 
OJJDP intends to fund during Fiscal Year 
1993, using, in whole or In part funds 
appropriated under Parts C and D of 
title 11 of said Act. 

The 1994 Amendments to the JJDP Act 
established in OJJDP a Missing and 
Exploited Children's Program (title IV of 
the JJDP Act also called the Missing 
Children's Assistance Act). Programs 
and activities proposed for funding 
under the Missing and Exploited 
Children's Program are not included in 
this Proposed Comprehensive Plan for 
Fiscal Year 1993. The Fiscal Year 1993 
Missing Children's proposed program 
priorities will be published in the 
Federal Register for public comment as 
required by Section 406(a) of the JJDP 
Act. 42 U.S.C. 5776(a). 

The actual solicitation of grant 
applications under the Pinal 
Comprehensive Plan will be published 
separately, at a later date, in the Federal 
Register No proposals, concept papers, 
or other forms of application should be 
submitted at this time 

Introduction 

The National Commission on Children 
final report. '^Beyond Rhetoric: A New 


American Agenda for Children and 
Families," chronicles the need to 
strengthen opportunities for children to 
develop their potential These needs 
include improved educational 
opportunity and achievement strong 
and supportive families, improved value 
development, and child and family 
protection and services. 

The Report points out in Chapter a 
''Supporting the Transition to 
Adulthood." "that most young people 
emerge from adolescence healthy, 
hopeful, and able to meet the challenges 
of adult life." This is extremely 
encouraging: however, we continue to 
be concerned about those in our youth 
population, who continue to engage in 
hi^-risk behaviors, victimize 
themselves and others and threaten 
their futures. 

In the area of delinquency, crime and 
violence, almost 2.500 minors were 
arrested for murder In 1991, nearly a 100 
percent increase since 1962 (Crime in 
the U.S. 1991, Federal Bureau of 
Investigatioo (FBI), p. 218). In 1991. 23 
million Juveniles were arrested for 
delinquent offenses, a number that 
jumped 23 percent since 1982 (Crime in 
the U.S. 199t, FBI. p. 223). Over one 
million of the 1991 arrests were for 
violent crimes and serious property 
offenses Between 1982 and 1991, 

Juvenile arrests for murder increased 93 
percent: rape. 24 percent: and 
aggravated assaull. 72 percent (Crime in 
the U.S, 1991, FBI. p. 217). In addition, 
nearly 1.2 million Juveniles are referred 
annually to juvenile courts for 
delinquent offenses, (juvenile Court 
Statistics; 1989. National Center for 
Juvenile Justice, p. 13). Participation in 
youth gangs is escalating and the rate of 
violent offenses for gang members is 
estimated to be three times as high as 
for non>gang delinquents (Irving Spergel 
ct ol.. Youth Gangs: Problem and 
Response. 1992). 

These alarming statistics contributed 
to Attorney General Wiiliam P. Barr's 
recommendations pertaining to effective 
deterrence and punishment of violent 
youthful offenders. (See Combating 
Violent Crime: 24 Recommendations to 
Strengthen Criminal Justice. U.S. 
Department of Justice. July 1992). 

OJJDP'i Fiscal Year 1993 Program Plan 
is designed to reduce levels of serious, 
violent, and chronic Juvenile crime 
through a range of prevention, 
intervention, and secure connnement 
sanctions and treatment strategies. 

Many of the iiiitiatives in the plan 
incorporate the goals and objectives of 
the Weed and Seed strategy initiated by 
the Department of Justice. 
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The Weed and Seed strategy 
addresses serious and violent crime 
through effective law enforcement 
tough but fair sanctions, community 
revitalization, and prevention, 
education, and treatment programs. The 
first phase, **Wceding.’* is accomplished 
by utilizing the resources of the criminal 
lustice system to remove and 
incapacitate violent criminals and drug 
traffickers from targetcKi neighborhoods, 
including the violent juvenile offender. 
The second phase, "Seeding." revitalizes 
the community by providing a broad 
range of prevention, intervention, and 
treatment services along with 
meaningful economic opportunities for 
community residents. Community 
oriented policing serves as a bridge 
between the "Weed" and the "Seed" 
acbvities. (See "Operation Weed and 
Seed: Reclaiming America's 
Neighborhoods," U.S. Department of 
lustice. 1902). 

The Weed and Seed strategy 
encourages the establishment of a broad 
range of basic program services for at* 
risk youths in order to develop each 
youth's full potential. Through the 
Coordinating Council on )uvenilc Justice 
and Delinquency Prevention and in 
conjunction %vith the Executive Office 
for Weed and Seed, the Attorney 
General and 0))DP have encouraged 
Federal agencies with program 
responsibilities for youths to redirect 
existing program resources to serve 
youths at the greatest risk of 
delinquency. OfiDP %vill focus its 
program resources on implementing a 
broad range of prevention. Intervention, 
and treatment programs for youths who 
have come into contact with the juvenile 
justice system by committing criminal 
acts. These programs will stress 
accountability, immediate and effective 
intervention, and tough but fair 
sanctions for criminally involved youths. 
These programs also aim to protect the 
community from serious, violent and 
chronic juvenile offenders. 

OIJDFs "graduated sanctions" 
program approach, when coordinated 
with the provision of basic services end 
primary (all youths) and secondary 
(youths at greatest risk) delinquency 
prevention programming, is designed to 
interrupt the cycle of at-risk behavior, 
escalating delinquent conduct and adult 
criminal careers. In conjunction with 
other Federal, State, and local resources, 
the Weed and Seed sites will provide a 
laboratory for OJjDP to test and 
demonstrate the extent to which this 
approach can contribute to the 
revitalization of our Nation's urban 
centers. 


In implementing the F.Y. 1993 program 
plan. OJIDP will continue the process of 
developing, testing, and demonstrating 
the graduated sanctions concept 
throughout its programs while also 
maintaining an emphasis on Weed and 
Seed sites. 

• For new competitive programs to be 
funded at the State or local level. Weed 
and Seed sites will be the funding target, 
will be given a competitive preference in 
the award of funds, or will receive a 
priority In the receipt of program 
services funded at the State level. 

• For new programs that will provide 
funds to national organizations, 
preference will be given to applicants 
who propose to provide services to 
eligible Weed and Seed Sites requesting 
su^ services. 

• For continuation national project 
recipients. 0))DP has already focused a 
variety of program resources on Weed 
and Seed Sites and will continue this 
emphasis throughout Fiscal Year 1993. 
These activities are noted under the 
various program descriptions and, 
where commitments are in place for 
Fiscal Year 1993, they are described. 

• For other continuation awards 
0)JDP will negotiate with grantees and 
ta^ contractors to identify and ensure 
the provision of appropriate technical 
assistance, training, information, and 
direct program services to Weed and 
Seed Sites. 

Through this process, a broad 
spectrum of valuable program resources 
will be focused on each Weed and Seed 
community's youths in a coordinated 
and effective manner. At the same time, 
0|]DP will continue to serve a broad 
variety of critical program needs that 
assist State and local governments, 
private nonprofit agencies, and 
practitioners to reduce delinquency and 
improve the operation of the juvenile 
justice system. 

Fiscal Year 1993 Program Planning 
Activities 

The 0))DP program planning process 
for Fiscal Year 1993 is coordinated with 
the Assistant Attorney General and the 
four other Program Bureau components 
of the Office of Justice Programs (OP). 
The program planning process involves 
the following steps: 

• Internal review of existing programs 
by OJIDP staff; 

• Internal review of proposed 
programs by other Department of Justice 
components: 

• Review of information and data 
from OJJDP grantees and contractors: 

• Review of information contained in 
State comprehensive plans: 


• Review of comments made by youth 
services providers, juvenile justice 
practitioners, and researchers; 

• Consideration of suggestions made 
by juvenile justice policy makers 
concerning State and local needs; and 

• Consideration of all comments 
received during the period of public 
comment on the Proposed 
Comprehensive Plan. 

Discretionary Program Activities 

Discretionary Grant Continuation 
Policy 

OJIDP has listed in the following 
pages those projects currently funded in 
whole or in part with Part C and Part D 
funds and eligible for continuation 
funding in Fiscal Year 1993. 

Continuation funding consideration for 
an additional project period for 
previously funded discretionary grant 
programs will be based upon several 
factors, including: 

• The extent to which the project 
responds to the applicable requirements 
of the JJDPAct; 

• Responsiveness to OJJDP and 
Department of Justice Fiscal Year 1993 
program priorities; 

• Compliance with performance 
requirements of prior grant years; 

• Compliance with fiscal and 
regulatory requirements; 

• Compliance with any special 
conditions of award; and 

• The availability of funds. 

Continuation funding for an additional 

new budget period within an existing 
project period depends upon grantee 
compliance with established conditions 
of eligibility for additional budget period 
funding and achievement of the prior 
year's objectives. 

With the exception of Part D of the 
JJDP Act (42 U.S.C. 5097-56678) and 
training programs funded under Section 
244 of the JJDP Act (42 U.S.C 5654). aU 
programs recommended for continuation 
funding for an additional project period 
must found to be qf outstanding merit 
through a peer review process in order 
to be eligible for an award without 
further competition. Training programs 
otherwise eligible for continuation 
award without competition will require 
a written determination by the 
Administrator that the applicant is 
uniquely qualified to provide the 
proposed training services and that 
other qualified sources are not capable 
of providing such services. 

New and Continuation Programs 

OJIDP continuation programs are 
arranged in accordance with the 0|P 
program plan focus areas: 






Federal Register / VoL 57, No. 217 / Monday, November 9, 1992 / Notices 


53341 


—Weed and Seed Initiatives. 

—Violent Crime and Gangs 
—Victims^ 

—Research and Evaluation. 

—Statistics, Information Systems, and 
Technology. 

—Community Policing and Innovative 
Law Enforcement. 

—Crime and Drug Abuse Prevention. 

—Intermediate Sections, Drug Testing, 
and Offender Accountability. 

—Pjihanced Prosectition, Adjudication, 
and Corrections. 

—Multi-jurisdictional Task Forces and 
Complex and Financial Investigations 
The following are brief summaries of 
each of the proposed new and 
continuation programs planned for 
Fiscal Year 1993. Although the 
continuation programs are listed under 
particular focus areas, many could atso 
be Hstcd in an additional focus area, 
particularly where they provide support 
to programs in Weed and Seed Sites. 
New or Continuation funded programs 
with a Weed and Seed focus or priority 
are denoted (WAS) after the program 
title. The spc^c program priorities 
proposed within each category are 
subject to change with regard to their 
priority status, amount, sites for 
implementation* and other descriptive 
data and information based on public 
comment, grantee petformance. 
application quality, fund availability, 
and other factors. 

A number of programs contained in 
this document are being funded at the 
direction of Congress. An asterisk (*) 
identifies these congressionally 
identified programs. 

OfJDP hat limited appropriutians 
available for new programs In Fiscal 
Year 1993. New programs are therefore 
being proposed without funding levels 
for the purpose of first receiving public 
comment on the concept presented. 
These new programs will then be 
considered for funding to the extent that 
funds are available. Continuation 
programs may be funded up to the 
fitn^ng levels indicated for each 
program. 

New Programs 

AccovnlabiUty^Bascd Community 
fntervention Program (WPSf 

The Accounlabilily-Based Community 
I ABC) Intervention Program is intended 
to be implemented in Weed and Seed 
Sites as a demonstration program. Its 
goal is to assist laigeted youths in 
developing their fuO potential 
The ADC Intervention Program is a 
program strategy for community youths 
who have become invoke in 
delinquency, parttculariy those likely to 
ii«»come chroc^ or serious offenders. It 


is not designed to provide residential 
services for serious and violent juvenile 
offenders. 

This program is designed to provide 
different levels of accountability and 
reepoosibiUty contingent upon the 
behavior and prior delinquency of 
juveniles. In additioa intensive services 
would be provided to enhance life skiUs, 
treat chemical dependency, and provide 
educational services. Unices to family 
and community social institutions are 
essential program elements. 

Operate under public authority, the 
ADC Intervention Program would 
incorporate graduated sanctions, 
principles of accountability and 
responsibility, as well as treatment and 
rehabilitation services, in a 
comprehensive model. The program 
would provide a range of services so 
that each case plan could be tailored to 
the individual needs of each participant 

An ABC Intervention Program would 
consist of three program component 
levels and be administered by local 
judicial probation and parole, or 
correctiomil agencies In cooperation 
with private nonprofit community-based 
organizations. Level A: Day treatment or 
other correctional service program(s) 
available through or boused at a 
Community Corrections Center, and 
providing intensive services for up to six 
month. Level B: Residential assignment 
to the Community Correctional Center, a 
group home, or other non-secure 
residential option for three to twelve 
months, followed by aftercare services 
under Level A. Level C Residential 
asatgiuneat to a boot camp or secure 
community-based treatment facility for 
up to six moQtlis, again followed by 
aftercare services under Level A. 
Program components under Levels A 
and B might include restitution, victim 
mediation, and community service* 

Aftercare will be a forma! component 
for all residential placea>ents, actively 
involving the family and the community 
in supporting and reintegrating the 
juvenile into the community. 

Serious, Violent and Chronic Offender 
Program Development 

The major objectives of this program 
development project are to develop 
target group criteria for each of seven 
strategies to comprehensively address 
serious, violent, and chronic juvenile 
offenders, to develop comprehensive 
program designs for implementation in 
Weed and Seed Sites, and to develop a 
plan for testing and demonstrating the 
comprehensive program models in 
Wee^ and Seed Sites. A comprehensive 
model will be developed for each of the 
following strategies: (1) Support and 
assistance to families and core social 


institutions, including development of a 
Youth Leadership and Service Program 
design; (2) delinquency prevention 
programs and services for at-risk youtlis. 
including youths who have had contact 
with the juvenile justice system; (3} 
immediate intervention for first-time and 
minor offenders: (4) a broad range of 
intermediate sanctions for serious and 
repeat offenders; (5) small secure 
community-based facilitier. (6) training 
schools, r^ormatorics. and other 
congregate care facilities; and (7) waiver 
or transfer to the criminal justi^ 
system, including the availability of 
juvenile records in criminal proceedings 
Each of the seven strategies to be 
targeted for implenientation in the Weed 
and Seed Sites will indude: Target 
group selection criteria and program 
components or elements described in 
relatioD to Ihetr appropriateness for 
high-risk youths and serious, violent, 
and chronic juvenile offenders. An 
implementation manual will be 
pr^uced for use in Weed and Seed 
Sites and other interested jurisdictions. 

Court-Ordered Community Service for 
Non-Violent Juvenile Offenders (WPSI 

Court-ordered community service is 
one type of intermediate sanctions. 
Throu^ the development and 
implementation of court-ordered 
community service, the juvenile learns 
that his or her actions have 
consequences, and tliat be or she must 
take responsibility for those actions in 
order to break the cycle of delinquenc>' 
and future crime. This program 
emphasizes an immediate and 
appropriate response to delinquent 
conduct in order to instill values and 
discipline in the juvenile. The program 
also allows the community to observe 
firsthand the responsiveness of the 
juvenile justice system, and the 
responsibility of the juvenile. This 
program will develop demonstration 
models in Weed and Seed Sites. 

Crime-Free- Youth Zones (WPS) 

This prograui has t%vo goals: Ihe 
establishment of crime-free youths and 
crime-free zones for youths in Weed and 
Seed Sites. The first goal will be met by 
actively involving youths, as leaders, in 
preventing delinquency and youth 
victimization, including those who have 
had contact with the juvenile justice 
system. Crime-free zones for youtlis 
include geographical areas where 
youths congregate with their peers, such 
as at school recreation areas, libraries, 
and in commercial areas. 

Teen Centers or Safe Haven k>cationt 
in Weed and Seed Sites would give 
participating youth leaders a plage to 
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meet and work; and to establish **Youth 
Zoning Boards'* in each community to 
serve as the youth planning and action 
organization. These Boards would 
provide a forum to discuss and 
document how young people's lives are 
affected by crime, school, recreation or 
employment opportunities, 
neighborhood conditions, alcohol, drugs, 
gangs, etc., and to develop and propose 
innovative solutions to youth ciime and 
victimization problems. Youth Zonifig 
Boards would be responsible for two 
obiectives. Fust, proactive youth 
activities would ^ identified that will 
ser\'e to make youths and zones crime- 
free. These might include posting signs, 
youth crime watches, and distributing 
program information to prevent 
victimization. Second, **Youth Zoning 
Boards" would plan and implement 
long-term activities in structuring an 
appropriate program strategy. These 
activities would be designed to make 
areas where teens congregate crime-free 
and help youths avoid involvement in 
drugs and crime. Youth Zoning Boards 
would facilitate implementation of 
appropriate Crime-Fr^-Youth Zone 
programs and activities. 

In most Weed and Seed Sites, 
particularly high crime areas, youths 
must be motivated to become actively 
involved in antl-chme efforts. The 
needed impetus could come from music 
or sports stars enlisted to promote 
Crime-Free-Youlh 2^es. Public service 
advertising, backed by a toll-free 
number, would be another potential 
means to boost involvement on the part 
of youths. 

Dissemwot/an of 'VserFriendly** 
information on Violent Youth Behavior 
and Television Viewing 

This program will support an Oj)DP 
fellowship for purposes of dev eloping 
"user friendly" materials and 
information from the most reliable data 
available on the relationship between 
violent youth behavior and their 
experiences with viewing violence on 
television. These materials would then 
be disseminated through organizations 
and groups working with youths, 
parents, teachers, youth workers, and 
others involved with youth 
programming. 

Gang Suppression and Inlen ention 
Program (WSrS) 

OflDP sponsored an in-depth study to 
determine promising approaches to the 
suppression of gang activity and 
intervention in the lives of gang- 
involved youths. This study was 
conducted at the University of Chicago 
which based its model development on 
the research supported assumptions that 


youth gangs, with their extreme violence 
and di^ trafficking, are a function 
mainly of two interacting conditions— 
poverty and social disorganization. In 
response to the survey findings and 
literature review, the University of 
Chicago developed models for each 
component of the system that must be 
mobilized to deal with gangs (police, 
prosecution, judges, probation, 
corrections, parole, schools, 
employment, community-based, 
agencies and a range of grass-roots 
organizations). Each has a specific 
mission set in the overall context of 
community mobilization. For example, 
law enforcement (suppression) related 
agencies are urged to concentrate their 
resources on serious end violent gang 
members to hold them more 
accountable. Community-based and 
grass-roots agencies are encouraged to 
develop programmatic approaches to 
provide increased opportunities for 
youths. Under each of these models, 
agencies must work together in a 
community mobilization effort with 
common goals and oblectives^n order 
to combat gang crime and violence. 
Oj)DP woidd consider funding up to four 
sites in Fiscal Year 1993 to implement 
and test comprehensive models of gang 
suppression and intervention. Weed and 
Seed Sites would receive a priority in 
competing for these funds. 

OJ/DP National Juvenile justice 
Training and Technical Assistance 
Consortium 

In order to improve OJlDP-supported 
training and tectoical assistance and to 
maximize the benefits of these 
resources, the OfCce proposes to issue a 
Request for Proposal (RFT) to establish 
a National fuvenile fustice Training and 
Technical Assistance Consortium. The 
Consortium will centralize field 
coordination of all 0])DP training and 
technical assistance programs. 0|)DP 
will task the contractor to review 
current training programs and identify 
additional training needs in the field. An 
early product of the effort will be a 
published catalogue of existing training 
and technical assistance programs, 
including course descriptions, training 
organizations, instructors, and 
schedules. The Consortium will also 
establish quality control measures to 
support uriiformity in quality of training 
content and trainer qualifications. The 
program will address accreditation and 
certification of 0|)DP sponsored 
training, such as university credits or 
professional certification. The 
Consortium will maintain a 
computerized registry of participants in 
0]}DP-8ponsored training and 
beneficiaries of technical assistance. 


The Consortium will also produce 
training manuals and other refeience 
materials, provide for quality control of 
technical assistance and training 
materials published by OJfDP grantees 
and contractors, and develop and assist 
with the maintenance of a library of 
juvenile justice training references, 
curricula, and resource materials in 
coordination with OJfDFs Information 
Clearinghouse contractor. Other equally 
important functions will be development 
of training programs in specialized 
areas, development and Implementation 
of a high-quality curriculum for training 
and certifying juvenile justice trainers 
and. pursuant to recommendations 
regarding distance training and 
telecommunications technology, 
facilitate use of distance training and 
technical assistance by OlfOFs training 
and technical assistance grantees. 

Prevention of Delinquency Through 
Child-Centered Community-Bas^ 
Policing (WBS) 

The purpose of this project is to 
replicate, in a selected number of Weed 
and Seed Sites, the child-centered 
community based policing model 
developed by the Yale Q^d 
Development Center and the New 
Haven Police Department. The model 
was developed in response to the 
increasing number of young children 
who were perpetrators, victims, or 
witnesses of aggression and violence. 
The program attempts to change the 
"atmosphere" of police departments in 
relation to children and to increase the 
competence of police officers in their 
varied interactions with children and 
families. Essentially, the program 
attempts to reorient police officers in 
their interactions with children in order 
to optimize the psychological roles 
which they can play as providers of a 
sense of security, positive authority, and 
models for identification. The program 
has three major components: *rhe 
training of all incoming police recruits in 
the principles of child and adolescent 
development; clinical fellowships for 
veteran officers who have field 
supervisory roles; and a 24-hour 
consultation service for officers 
responding to calls in which children are 
either the direct victims or witnesses of 
violence. 

The program's goal is to prevent 
youths who witness violence or who arc 
victims of violence from identification 
with violent role models and from 
adaptation of violence as appropriate 
and reasonable modes of functioning. 
OIJDP, in coordination with other OJP 
agencies, will solicit applications among 
the designated Weed and Seed Sites to 
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develop and implement the New Haven 
Child Development and Community- 
Based Policing Model where police 
departments and mental health or 
human services agencies evidence a 
strong commitment to the principles and 
the design of the model. Funds will also 
be provided to the New Haven Agencies 
to serve as host site for purposes of 
providing technical assistance. 

Training for Juvenile Detention Center 
Care Givers 

Enhanced training of detention center 
care givers is need^ to improve the 
administration of iuvenilc detention. 

The forthcoming results of the 
"Conditions of Confinement** OJJDP 
study document this need, particularly 
in such areas as education, health care, 
overcrowding reduction, gangs, and 
drugs. In addition, this award would 
facilitate training detention 
professionals regarding new curriculum 
matorial in the Desktop Guide to 
Detention, currently being prepared, 
through the development and use of 
curricula designed specifically for line 
detention center staff. Funds would be 
made available to enable line detention 
staff to develop, deliver, and participate 
in regional training sessions providing 
basic, in-service training for detention 
center care givers. 

Training and Technical Assistance in 
Drug Testing, Community Protection, 
Accountability, and Competency 
Development (WPS) 

This program is designed to improve 
the effectiveness of juvenile justice 
system handling of drug-involved 
youths. It will be Implemented in **Weed 
and Seed** Sites and will provide 
training and technical assistance for the 
development of drug identification, 
testing, and substance abuse control 
programs at these demonstration sites. 
This approach enables existing juvenile 
correctional programs to improve 
community protection, to hold youths 
accountable for their offenses, and to 
enhance offender competency. This 
program will utilize drug identification/ 
testing results to guide appropriate 
agency interventions leading to the 
reduction of drug offenses, abuse, and 
dependency among youths exposed to 
drug recognition and/or chemical testing 
procedures. Such interventions would be 
expected to include intensive 
super>ision. electronic surveillance, 
temporary detention, or other 
correctional sanctions. 

Violence Study^~-Causes and Correlates 

(WPSr 

OIIDP plans to support additional 
analyses of data collected under its 


Program of Research on the Causes and 
Collates of Delinquency, conducted at 
the State University of New York at 
Albany, the University of Pittsburgh, 
and the University of Colorado. The 
draft final report **Urban Delinquency 
and Substance Abuse.** is under review. 
To utilize the collected data more fully, 
additional analyses needs to be 
performed. These analyses are intended 
to benefit directly the serious, violent 
and chronic offender program 
development 0})DP plans to sponsor 
under the proposed pjojeci entitled. 
•‘Chronic, Serious and Violent Offender 
Program Development** Topics for 
analyses would be determined by 
program development requirements. For 
example, development of risk 
assessment instruments would benefit 
from more specific analyses regarding 
risk factors and pathways to chronic, 
serious, or violent offending. This 
program will be implemented by the 
current grantees listed above, llie 
grantees will carry out a comprehensive 
planning effort, including an in-depth 
analysis of data bases, and critically 
assess the Causes and Correlates 
Program design, methods, survey 
instruments, and data collection 
procedures for adaptation to three new 
sites, viz. Washington. DC, Los Angeles. 
CA. and Milwaukee. Wl. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Youth Leadership and Service (WPS) 

This program is intended to provide 
an innovative delinquency prevention 
component in Weed and Seed Sites. The 
target is youths who have not yet 
entered the juvenile justice system or 
who have b^n involved in minor or 
nonviolent delinquent activity. 

Primary responsibility for instilling 
moral values in the next generation rests 
with the family. Other core social 
institutions—the school, religious 
institutions, and community 
organizations—have an important role 
to play in developing capmSle. mature, 
and responsible youths. These societal 
institutions can assist children with the 
opportunity and support to mature into 
prt^uctive law-abiding citizens. The 
decline in inculcating positive values 
has contributed significantly to 
delinquent behavior. Opportunities for 
teaching positive values must be 
increas^. Therefore, the major gool of 
this program is to assist elementary, 
junior high, and high school students to 
learn such positive individual traits as 
discipline, character. self-respecL 
responsibility, teamwork, healthy 
lifestyles, and good citizenship. A three¬ 
tiered program will be developed. All 
youths, from kindergarten through grade 


12. can be included in the program with 
an emphasis on at-risk youths. 

The major objectives are to provide 
opportunities that promote learning 
skills: social skills; self-discipline, 
responsibility, and good judgment: 
acceptable and expected standards of 
behavior. Also, the program will teach 
stress reduction at home, school, and in 
the neighborhood; teach avoidance of 
destructive behaviors and influences: 
and provide opportunities to utilize 
various communication skills. 

A common program strategy at the 6-8 
and 9-12 grade level would entail the 
use of older students to serv^e as role 
models for younger ones. These 
programs would be carried out in 
schools and in summer camps. Effective 
program components would include 
challenging and practical activities, 
positive feedback, and immediate and 
frequent skill sessions. Strong youth 
participation and support can be gained 
by building into the program such peer- 
provided components as tutoring, 
counseling, and mediation. 

Leodership may be drawn from the 
community, from retired military or law 
enforcement personnel, or other sources. 

The following two new programs were 
identified by Congress under the Fiscal 
Year 1993 appropriation for 0|)DP. 

Juvenile Gangs Prevention and 
Treatment Programs* 

$1.200.0CX) 

These potential new grants and 
continuation programs will support 
locally-based gang prevention programs 
in the areas of training and educational 
opportunities to reduce drug 
dependency and gang involvement. 
Programs will be designed to: (1) Reduce 
participation of juveniles in drug-related 
activities, (2) reduce juvenile 
involvement in gang-relatcKl activities, 
and (3) promote the involvement of 
juveniles in lawful activities. 

Programs will address methods to: (1| 
Reduce delinquency and dropout rales. 
(2) provide educational opportunities for 
at-risk youths. (3) develop mentoring 
relationships between at-risk youths 
and responsible youths. (4) educate at 
risk youths on mandatory penalties for 
drug crimes, and (5) address the 
problems of rural gangs. Programs 
specifically Identified by Congress for 
funding consideration under this 
program are: (a) New Community 
Corporation in Newark, (b) San 
Francisco State University and the San 
Francisco Conservation Corps, (c) St. 
l.ouis. MO. Gang Program, (d) Ontario. 
OR. Gang Program, and (e) Sports 
Museum of New England. 
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0)]DP It cunently fitndmf a number 
of continuation programs that may be 
continued under this earmark. Th^ 
proiecU. described under ContrnuatioDS, 
are a§ follows: (1) Targeted Outreach 
with a Cmng Preventton and InterveiTikm 
Componi-nt, (2) Strategic Interventkm 
for High Risk Youths, (3J Sotellile Prep 
School Program and Early Elementary 
Schools for Privatized PubNc Mousing, 
and (4) Reaching At'Rfak Youths in 
Public Housing. 

National Network of ChUilren *5 
Advocacy Certtm * 

$250,000 

This effort will support the National 
Network of Children's Advoc<M:y 
Centers through the developoient and 
implementation of training, tedmicaJ 
assistance, and inforroation sharing 
programs. The network links together 
local Children's Advocacy Center 
programs whose purpose is to provide 
multidisciplinary combination in the 
investigation sod prosecution of child 
abuse cases. Leadim in this effort are 
the National Children's Advocacy 
Center in Huntsville. AL the University 
of Oklahoma's fustice Center in Tulsa, 
OK. and the National Children's 
Advocacy Center in Honolulu, HI 

Continuation 

Weed and Seed Initiatives 

Serious Hubituol (Render 
Comf^rehensive Action Frvgrom 
(SHOCAP)IWSS) 

$600,000 

SHOCAP is an information and case 
management program Involving police, 
probation, prosecution, social services, 
school, and corrections authorities. The 
program focuses attention on juveniles 
who repeatedly commit serious crimes, 
with particular attention given to 
appropriate sentencing dispositions. 
Training and technical assistance will 
continue to be provided to 20 existing 
SHCX^AP jurisdictions. In addition, 
OjjDP wrtll support the development of 
the SHOCAP model within Weed axid 
Seed Sites. The SliOCAP training and 
tcfchnical assistance provider also 
serves as a dearinghouse for 
information on the SHOCAP modek to 
which all jurisdictiona may have access. 
This program will be implemented by 
the current grantee. Public 
Administration Service. No additional 
applications will be solidted in Fiscal 
Year 1993. 


Vioteof Crime and Gangs 
NaliooaJ Youth Cong Choringhou&e 
$339,512 

This contract provides funding for 
OjlOP's Nation^ Youth Gang 
Dearinghouse. The Dearinghouse |1) 
gathers and disseminates current 
information on model programs for 
combating violent juvenile gangs; (2) 
gathers and disseminates curreni 
statistical and descriptive information 
on violent juvenile gangs; and (3) assists 
in the coordination of Federal, State, 
and local gang program development 
and training and technical assistance 
efforts by providing informatioo to the 
field on relevant programs and 
activities. This program will continue to 
be administered by the cunent 
contractor. Digital Systems Reseoich, 

Inc. No additional applications will be 
solidted in Fiscal Year 1993. 

Targeted Outreach with a Cong 
Prevention and Intervention Component 
(WSS) 

$400,000 

This program is designed to enable 
local Boys and Girls Dubs to prevent 
youths entering gangs and to 
intervene with gang members in the 
early stages of gang lnvoK*ement to 
divert them away frtwn gangs end 
toward more constructive programs. The 
National Office of Boys and Glxlt Chibs 
will provide training and technical 
assistance to the 57 existing sites and 
add 20 new gang prevention and 4 
intervention sites. This program will 
give preference to official Weed and 
Seed Sites that meet the Boys and Girls 
Dubs* selection criteria. The program 
will be unplemented by the current 
grantee. Boys and Girls Dubs of 
America. No additional applications will 
be solidted in Fiscal Year 1993. 

Youth Cong Jaierventwn Training 
(WhS) 

$350000 

The Gang and Drug POLICY (Pobce, 
Prosecution. Probation. Operations 
Leading to Improved Children and 
Youth Services) Training Program helps 
local jurisdictiona devrli^ a 
comprehensive strategy for combating 
gangs and drugs. The objectives of this 
training program are: (1) To provide a 
procesa for comiminity leaders to 
recognize the benefits of cooperatively 
developing strategies to addms the 
problems resulting from gang and drug 
activities; (2) to promote an awareness 
and recognition of (a) the problems of 
gangs and drugs, |b) justice system 
practices, (c) ^havior patterns of gangs 


and gang members, and fd) current 
system practices and demonatretfon 
projectr, (3) to provide strategies and 
techniques for public and private 
interagency partnerships deaHng with 
community gang and dnig related 
problems; ( 4 ) to clarify a^ document 
the legal rol^ responsibilitiev, and 
issues relating to an interagency 
opproach to the prevention, 
intervention, and suppression of these 
Illegal activities of youth gangs; (5) to 
encourage leadership and Innovation in 
the management and resolution of gang 
end drug problems; and (6) to develop or 
improve the response capacity to gang 
and drug issues through an effective 
interagency model which matches 
resources to demands. This program has 
provided training in offidal Weed and 
Seed Sites upon request and will 
continue to do to during Fiscal Year 
1903. This program will continue to be 
implement^ under the current 
interagency agreement with the Federal 
Law Ehforcement Center hi Fiscal Year 
1993. 

Vkttms 

Advocacy for Abused end Neglected 
Children • 

$2,000,000 

The Natkma] Court Appointed Special 
Advocates Association (NCASAA) 
provides training and technical 
assistance to local and statewide 
programa; assists in program 
development; advocates the best 
interest of abused and neglected 
children: publicizes the Court Appointed 
Special Advocate (CASA) concept 
which helps recruit vohtnieers; develops 
management systems and standards to 
support and improve local CASA 
operaboDs; provides a resource library 
and resource services; develops 
cooperative relationships with other 
national and regional organizatioQs; and 
performs a variety of related services tn 
furtherance of its goal of assuring that 
every child who needs one has a CASA. 
There are now 520 CASA programs in 49 
States, with 2tL00Q volunteers. There ara 
12 statewide programs mandated and 
State-funded, and 24 Sute assodaliofis 
and networks offering support services 
to their State's program. This program 
will be implement^ by the current 
grantee (NCASAA) un^r separate 
assistance awards of $1 million each, 
one to provide technkuil assistance and 
training services and one to support the 
expansions of CASA programs in both 
new and existing jurisdictions. No 
additional appH^tions will be solicited 
in Fiscal Year 1993. 
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Imprvving the Juvenile and Family 
Courts * Handling of Child Abuse and 
Neglect Cases* 

S500.0Q0 

The purpose of this proiect is to 
develop new. model approaches and 
programs to allow juvenile and family 
courts to improve handling of child 
abuse and neglect cases. *rhe National 
Council of fuvenile and Family Court 
Judges has developed model programs 
to assist State courts in providing 
training and technical assistance to 
judicial personnel attorneys, and other 
key people in juvenile and family courts. 
New model programs will be designed 
to help state court systems develop 
more effective procedures for 
determining whether diild service 
agencies have made **rca8onable 
efforts** to prevent placement of children 
in foster care and for reuniting families 
thereafter. Procedures for sharing 
information among health professionals, 
social workers, law enforcement 
personnel prosecutors, defense 
attorneys, and juvenile and family court 
personnel will also be strengthened 
This project will continue to be 
implemented by the current grantee, The 
National Council of Family and Juvenile 
Court Judges* No additional applications 
will be solicited in Fiscal Year 1993 

Permanent Families for Abused and 
Neglected Children * 

$225,000 

This is a national project to prevent 
unnecessary foster care placement of 
abused and neglected children; to 
reunify the families of children already 
in care: and to ensure permanent 
adoptive homes when reunification is 
impossible. *rhe purpose of this project 
is to ensure that foster care is utilized 
only as a last resort and a temporar>' 
solution for children. Accordingly, the 
project is designed to ensure that 
govemmenl's responsibility to children 
in foster care is duly acknowledged by 
all appropriate disciplines. The project 
will continue to call upon judges, social 
service personnel citizen volunteers 
attorneys, and others to recognize and 
resolve the problems of children in 
foster care. Project activities include 
national training programs for judges, 
social service personnel citizen 
volunteers, and others in the Reasonable 
Efforts Provision of 42 U.S.C 671(a)(]5); 
training in selected Lead States; and 
development of model questions to 
guide risk assessment. This program will 
be implemented by the current grantee. 
The National Council of Family and 
Juvenile Court Judges. No additional 


applications will be solicited in Fiscal 
Year 1993. 

Research and Evaluations 
Independent Evaluations 
$640,000 

OJJDP awarded a contract in 1992 to 
conduct independent third party 
evoluations of selected OJJDPTunded 
programs. Projects to be examined in 
Fiscal Year 1993 include: (1) Satellite 
Pre-School Program (W&S): (2) Law 
Related Education Programs (W&S); (3) 
Horizons Plus: (4) Gang and Drug 
Training and Technical Assistance: and 
(5) Intensive Community-Based 
Aftercare Program. 

This contract focuses on the efficacy, 
cost-effectiveness, and impact of 
OJJDPs discretionary programs. 
Assessment data will be made available 
to all concerned. The following criteria 
are considered in selecting programs for 
evaluation: (1) Continuations in order of 
number of years of funding and total 
expenditures; (2) new action programs 
being tested to serve as possible models; 
and (3) programs being considered for 
continuation. This program will be 
implemented by the current contractor. 
Caliber Associates. No additional 
applications will be solicited in Fiscal 
Year 1993 

Statistics. Information S>stems. and 
Technology 

Children tn Custody Census 
$300,000 

This is a collaborative Interagency 
program between the U.S. Bureau of the 
Census and OJJDP, All. or a major 
portion, of the funding will be provided 
by OJJDP for the biennial census of 
public and private juvenile detention 
and correctional facilities conducted by 
the Census Bureau. *rhe census 
describes the subject facilities in terms 
of their resident population as well as 
pre^rams and physical characteristics. 
This program will be implemented under 
an interagency agreement with the U.S. 
Census Bureau. No additional 
applications will be solicited in Fiscal 
Year 1993. 

fuvenile fustice Clearinghouse 
S814.714 

The Clearinghouse provides support 
services to OJJDP in preparing the 
Ofrice*B publications; collecting, 
synthesizing, and disseminating 
information on all aspects of Juvenile 
delinquency; and preparing specialized 
responses to information requests from 
the juvenile justice field. The 
clearinghouse maintains a toll-free 


number for information requests. This 
program will be implemented by the 
current contractor. Aspen Systems. Inc. 
No additional applications will be 
solicited in Fiscal Year 1993. 

National Coalition of State Juvenile 
fustice Advisory Groups * 

$600,000 

l1ie National Coalition of State 
juvenile Justice Advisory Groups was 
established in 1983 as an organization to 
support and facilitate the purposes and 
functions of state juvenile justice 
advisory groups. In 1964. Congress 
selected the National Coalition to 
review Federal policies regarding 
juvenile justice and delinquency 
prevention, prepare and submit an 
Annual Report and recommendations to 
the President and Congress, and provide 
advice to the OJJDP Administrator. *rhe 
Coalition is also authorized to develop 
an Information Center of Juvenile Justice 
Prevention Programs, to conduct an 
annual conference, and to disseminate 
information, data, standards, advanced 
techniques, and program models. No 
additional applications will be solicited 
in Fiscal Year 1993. 

Juvenile Justice Data Resources 
$55,000 

This is an interagency agreement 
between OJJDP and the University of 
Michigan. This program addresses the 
need to enhance the availability of 
juvenile justice data sets and technical 
assistance and training materials, 
continue the feasibility testing, analyze 
juvenile corrections data, and prepare 
reports. This program will be 
implemented under an interagency 
agreement with the University of 
Michigan. No additional applications 
will be solicited in Fiscal Year 1993. 

Juvenile Justice Statistics and Systems 
Development 

$300,000 

The purpose of this program is to 
improve national and State and local 
statistics on juvenile justice as well as 
decision making and management 
information systems (MIS] within the 
juvenile justice system. The project is 
divided into two tracks, the National 
Statistics Track (NST) ^nd Systems 
Development Trad; (SDT). The NST 
helps to formulate a comprehensive 
National Juvenile Justice Statistics 
program which will include a series of 
regular reports on the extent and nature 
of juvenile offending and victimization 
and the justice system's response to the 
same. A major product will be a Report 
to the Nation on Juvenile Crime and 
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Victunizalioo. The SOT will assess 
juvenile justice agencies* decision 
making, needs* and ca labilities to 
generate and use information; develop 
models for decision making and retail 
MIS; and develop and provide training 
and technical assistance to promote the 
adoption of model systems in test sites. 
This program will be implemented by 
the current grantee, the National Center 
for Juvenile fustice. No additional 
applications will be solicited in Fiscal 
Year 1993. 

luvenHen Token Into Custody f/TtCf: 
Interagency Agreement 

$150,000 

The U.S. Bureau of the Census is 
working with 0|)1>P to develop a 
national comprehensive statistical 
reporting aystem that la responsive to 
the tnformation requirements of the 
Juvenile Justice and Delinquency 
Prevention Act of 1974, as amended, and 
to the needs of the juvenile justice field 
for data on juvenile custody populationa 
in order to assist Slate legtslaturea and 
juvenile justice profesatonals in planning 
and pobey-making deciaiona. The 
Census Bureau acts as the data 
collection agent for the JTIC program. 
This program will be Implement^ under 
an interagency agreement with the U.S. 
Census E^eau. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Juveniles Taken Into CusUkfy: Con trod 
$45aOOO 

The purpose of this program is to 
develop a national comprehensive 
statistical reporting system that is 
responsive to the information 
requirements of the JuvecUe Justice and 
Delinquency Prevention Act of 1974, as 
amended, and b also responsive to the 
needs of the juvenile justice field for 
relevant and timely data on juvenile 
custody populations and the 
requirements of State legislatures and 
juvenile justice professionals for 
comprehensive planning and informed 
policy decisions. This is a continuation 
of the Juveniles Taken into Custody 
Research Program, which wilt be 
competitively bid this year. 

National Juvenile Court Data Archive 

$615,000 

'Miis program coUeda, processes, 
analyzes, and disseminates available 
data concerning the nation's juvenile 
courts. The Ar^ve collects automated 
Jala and published reports from juvenile 
courts throughout the natkm. Using the 
autocnated data, the Archive produces 
comprehensive reports on the actsvities 


of the juvenile courts. These reports 
examine referrals, offenses, intake, and 
dispositions as well as specialized 
topics such as minorities in juvenile 
courts or specific offense categories. The 
Archive also provides assistance to 
jurisdictions in analyzing their juvenile 
court data. This program will be 
implemented by the current grantee, the 
National Center for Juvenile Justice. No 
additional appUcationa will he solicited 
in Fiscal Year 1993. 

Community Policing and Innovative Law 
Enforcement 

Juvenile Justice Training for Law 
Enforcement Personnel 

$268,000 

This project provides technical 
assistance and training for Federal, 

State, and local law enforcement 
agencies to promote a better 
understanding of the juvenile justice 
system. Three training programs are 
offered through this project Police 
Operationa Leading to Improved 
Children and Youth S€>rvicei (POLICY] 
helps mid-level managers develop 
management strategies which integrate 
juvenile services Into mainstream law 
enforcement operationa and 
demonstratea atep-by-atep methods to 
Improve policy productivity in Uie 
juvenile justice area. The (5hUd Abuse 
and Exploitation Investigative 
Techniques program provides Law 
enforcement officers with state-of-the- 
art approaches for building a case 
against individuals charges with child 
abuse, sexual exploitation, or the 
abduction of children. The Managing 
Juvenile Operations program provides a 
series of training approaches for police 
executives which demonstrate simple, 
yet effective, methods to increase 
departmental efficiency and 
effectiveness by integraling juvenile 
services into the mainstream of police 
activity. 

This program will continue in Fiscal 
Year tWO imder an interagency 
agreement with the Feder^ Law 
Enforcement Training Center. No 
additional applicatioxu will be solicited 
in Fiscal Year 1993. 

Crime and Drug Abuse Preveatioo 

The Congress of National Block 
Churches: National Anti-Drug Abuse 
Program [WBSJ 

$ 200,000 

The overall plan for this program calls 
for the development and implemenUition 
of a national pubhc awareness and 
mobilization strategy to address the 
problem of drug abuM In targeted 
communities across the United States. 


The goals of the national mobilization 
strategy are to summon, focus, and 
coordinate leadership. The Department 
of lustice, other Federal agencies and ^ 
organizations will support this effort and 
join forces to help moUhze groups of 
residents to coml^t community drug 
abuse and drug-related criminal 
activities. The program is currently 
operating in 20 cities. This award will 
provide funding to expand the program 
into 10 to 15 additional dties 
participating in the Department of 
lustice We^ and Seed initiative. This 
program will be implemented by the 
current grantee. The Congress of 
National Black Churches. No additional 
applications will be solicited In Fiscal 
Year 1993. 

Drug Abuse Prevention—Technical 
Assistance Voucher Project (WF^J 

$200000 

The major focus of this program Is to 
provide support to community groups In 
their efforts to reclaim their 
communities, to drive out criminal 
activity, vandalism, and other anti¬ 
social behavior, and replace those 
undesirable activitiea with Jiealtlty, safe, 
and economically secure environments 
at the neighborhood and community 
levels. The project will provide technical 
assistance vouchers to neighborhood 
groups to establish or strengthen youth 
programs and activities whi^ combat 
violence and reduce delinquency. This 
method of delivery allows these 
neighborhood groups to secure technical 
assistance inexpensively from sources 
which are famiUar with their proems 
and their community characteristics. 
This program will be implemented by 
the National Center for Neighborhood 
Enterprise. Qimlified applicants serving 
Weed and Seed Sites will receive a 
preference in the award of vouchers. No 
additional applications will be solicited 
In Fiscal Year 1993. 

Effective Strategies in the Extension 
Service Netwo^ Phase III 

97SJOOO 

This Is a collaborative interagency 
program between the OJJDP, the 
National Highway Traffic Safety 
Administration (NHTSA) of the 
Department of lYansportation, and the 
Extension Service of t}>e Department of 
Agriculture. OJJDP and NHTSA are 
providing the funding and the Extension 
Service is providir>g in-kind senders. 
The purpose of tlds program is to 
estaUtsh community coOaboretlons led 
by juvenile court ju^es and extension 
professionob with training and 
technical assistance provkM by the 
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Exlenskui Service network. These 
collaborations will focus on youths' 
alcohol and other drug abuse. Including 
im(>alred driving and other delinquent 
behavior. During Phase II. a national 
training and technical assistance center, 
a Center for Action, was established in 
partnership with the National Council of 
juvenile and Family Court Judges. This 
program will be implemented by the 
current grantee. The National 4-41 
Council No additional applications will 
be solicited In Fiscal Year 1993. 

Intensive Community-Based A fierrore 
Program 

$200,000 

This initiative is designed to develop a 
Juvenile Aftercare Program Model which 
can be tested In the Juvenile Justice 
system. Under this l^liative. an 
assessment of various aftercare 
programs was performed, a prototype 
model with policies and procedures was 
developed, and a training and technical 
assistance package was developed for 
use in formal training and testing of the 
curriculum. Ihis next stage of funding 
will provide training and technical 
assistance for seven States that were 
selected after a national competition, 
vix.. North Carolina, New Jersey, Texas, 
Colorado, Nevada, Pennsylvania, and 
Michigan. This Initiative will he 
implemented by the current grantee, 
Johns Hopkins University. No additional 
applications will be solicited in Fiscal 
Year 1993. 

LaW'Ro/ated Etiucation ILREJ fWPS)* 
$3,200,000 

The LaW'Relaled Education National 
Tniining and Oissemlnalion Progriim 
currently involves five notional LR£ 
projects and programs which operate in 
48 States and will support Weed and 
Seed Sites wkiCre oppropriate. The 
purpose of this program is to provide 
training and malerioli to State and local 
school jurisdictions to encourage and 
guide them in establishing LR£ 
delinquencv prevuntion programs in the 
curricula of kindergarten through grade 
12 and in juvenile justice settings. 
Grantees will be encouraged to place 
emphasis on drug abuse prevention 
programs in primary, middle, and 
secxindai^ schools in minority urban 
communities. The major components of 
the program are: Coordination and 
management, training and technical 
assistance, preliminary assistance to 
future sites, public information, program 
development, and assessment. This 
program ivill be implemented by the 
current grantees, the American Bar 
Association, the Center for Civic 
Education, the Constitutional Rights 


Foundation, the National Institute for 
Citizen Education in the Law, the Phi 
Alpha Delta Legal Fraternity, and other 
qualified organizations. Ad^tional 
applications will be solicited for 20 
percent of these funds ($640,000) In 
Fiscal Year 1993. 

Native American A/temoUve 
Community-Based Program 

S100,000 

This is designed as a collaborative 
interagency program between OJJDP 
and other public and private 
organizations having interests in Indian 
Affairs. The purpose of this program is 
to develop community-based alternative 
programs for Native American youths 
who have been adjudicated delinquent 
and to develop a re-retry program for 
Native American delinquents returning 
from institutional placemenL The project 
sites are Red Lake Band of Chi|>pewa 
Indians, the Navajo Nation. GUa River 
Indian Community, and Pueblo of JemeL 
A multi-component design will be 
developed which will integrate the 
critical cletnents of the OJfDP Intensive 
Supervision and Community-Based 
Aftercare programs with cultural 
elements that have traditionally been 
utilized by Native Americans to control 
and rehabibtate offending youths. A 
training and technical assistance 
provider, the National Indian Justice 
Center, was selected to provide the sites 
with training and technical assistance. 
No new apphealions %v{Il be solicited in 
Fiscal Year 1993. 

Partnership Pfon^ Phase V (Cities in 
Schools) 

$300,000 

This program is a continuation of a 
national school dropout prevention 
model that wus developed and is 
implemented by Gtles in Schools. Ina 
(CIS). CIS provides training and 
technical assistance to States and focal 
communities to enable them to adapt 
and Implement the QS model The 
model focuses sodaL employment, 
mental health, drug prevention, 
entrepreneurship, and other resources 
on high-ri&k youths and their families at 
the s^ool level Where CIS State 
organizations are established, they will 
assume primary responsibility for local 
program replication during "Partnership 
Plan, Phase V.** This program Is jointly 
funded by OJJDP and the U.S. 
Departments of Labor, Health and 
Human Services, and Commerce. Under 
this award, CIS is committed to 
establishing a traditional CIS program in 
at least one school within the target 
neighborhood in each of the ten Weed 
and Seed Sites where CIS has or is 


implementing an operational CIS 
program network. This project will be 
imf^mented by the current grantee. 
Cities in Sciioots, Inc. No additional 
applications will be solicited In Fiscal 
Year 1993. 

Professional Development for Youth 
Workers 

$200,000 

The primary purpose of this program 
is to establish and promote professional 
development of youths and juvenile 
justice system providers through a 
formal training ptogram. The program 
will be designed to Include an inventory 
of existing training programs and their 
effectiveness, a needs assessment 
survey of training, the development of 
several curriculum areas, the design of a 
dissemination strategy, and an 
implementation plan for the second year 
of a two-year program. The overall goal 
of the program wU] be to enhance 
professionalism for youth workers who 
have responsibility for treating and 
caring for our nation's troubled youths. 
The Academy for Educational 
Development, Inc., initially funded in 
Fiscal Year 1992, wtll continue to n 
implement Ihis program in Fiscal Year 
1993. 

Reaching At-Risk Youths in Public 
Housing (W&S) 

$300,600 

This is a coUaboniUve interagency 
program between OJJDP, the Bureau of 
justice Assistance, and the Department 
of Housing and Urban Development to 
tfstablish Boys and Girls Qubs In public 
housing across the nation. HUD's Fiscal 
Year funding level commitment for 
this program is not determined. The 
dollar amount for this program 
represents 0|JDFs contril^tion. These 
programs are designed to provide 
needed services to high-risk youths who 
live in public housing, thereby 
preventing their involvement in youth 
crime, drug abuse, and gongs. This 
program will support all ofneia! Weed 
and Seed Sites, provided there It a 
viable Boys and Girls Club struchire and 
cooperation from the local Public 
Housing Authority. The program will be 
implemented by the current grantee. 
Boys and Girls Qubs of America. No 
additional applications will be solidled 
in Fiscal Year 1993. 

Satellite Prep School Program and Early 
Elementary Schools for Mvotized 
Public Housing (WBS) 

$625,000 

This IS a contimiation aemonstration 
program, in which OJJDP supported the 
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establishment of an early elementary 
school program in the Ida B. Wells 
l\iblic Housing Development in Chicago. 
IL This program is a collaborative effort 
between 0||DP. the Chicago Housing 
Authority (CHA), and the W'estside 
Preparatory School and Training 
Institute (WSP) to establish a Prcp 
School on the premises of the Ida B. 

Wells Housing Development for 
kindergarten to fourth grade children 
living in this public housing 
development. 

The Wells Prep School opened with 
kindergarten and first grade students on 
September 14.1992. The Prep School has 
been established and operates as an 
early intervention educational model 
based upon the Marva Collins Westside 
Preparatory School educational 
philosophy, curriculum, and teaching 
techniques. The Westside Preparatory 
School, a private institution located in 
Chicago*s inner city, has had dramatic 
success in raising the academic 
achievement level of low-income 
minority children. The Ida B. Wells 
Housing Development is the W^eed and 
Seed location for the City of Chicago. IL 
The Wjlls Prep School is one of the 
primary ''Seeding*" projects in this site. 
Fiscal Year 1993 funds will be used to 
continue the operation and management 
of the school. Awards will be made to 
existing grantees. No additional 
applications will be solicited in Fiscal 
Year 1993. 

School Safety 
$ 200,000 

This is a collaborative interagency 
program between 0||DP and 
Department of Education. The purpose 
of this program is to provide training 
and technical assistance on school 
safety to elementary and secondary 
schools, as well as to identify methods 
to diminish crime, violence, and illegal 
drug use in schools and on school 
campuses, with special emphasis on 
gang-related crime. The National School 
Safety Center (NSSC) maintains a 
library and clearinghouse with 
specialized information: provides 
research on school safety issues: and 
develops publications and training 
programs. These funds will focus on 
prevention of drug abuse and violence in 
schools and establish school safety 
trained personnel on the State level to 
provide technical assistance to 
localities. The Department of Education 
is supporting this transition to State 
level representatives with a transfer of 
$1,000,000 of Fiscal Year 1992 funds for 
expenditure in Fiscal Year 1993. This 
program %vill be implemented by the 
current grantee, the National S^ool 


Safety Center at Pepperdine University. 
No additional applications will be 
solicited In Fiscal Year 1993. 

Strategic Intervention for High Risk 
Youths (Wf^Sl 

$330,000 

0||DP« the Bureau of Justice 
'Assistance (BJA) of the Office of Justice 
Programs, and the Center of Addiction 
and Substance Abuse (Center) of 
Columbia University have undertaken a 
joint effort to help communities rescue 
their high risk pre-adolescents from the 
interrelated threats of crime and drugs. 
The program tests a specific 
intervention strategy for reducing and 
controlling illegal drugs and related 
crime in the target neighborhood and 
fosters healthy development among 
youths from ctnig and crime-ridden 
neighborhoods. Multi-service, multi¬ 
disciplinary neighborhood-based 
programs are being established which 
will provide a range of opportunities 
and diverse services for pre-adolescents 
and their families who are at high risk 
for involvement in illegal drugs and 
crime. Simultaneously, the criminal and 
juvenile justice systems are targeting 
resources to reduce illegal drug use and 
crime in the nei^borhoods where these 
young people reside. 

The Center has received funding from 
the Ford Foundation, the Pew Charitable 
Trusts, and the Rockefeller Foundation 
for this effort. %vhich has been matched 
by OJJDP and BJA. Based on proposals 
submitted, five communities were 
selected to receive funds in Fiscal Year 
1992 to implement programs over a 
three-year period: Seattle. WA; 

Memphis. TN; Bridgeport. CT; Austin. 
TX; and Savannah. GA. Foundation and 
government funding of between $500,000 
and $1 million was allocated per 
community. This program will be 
implemented by the current grantee in 
the five communities, including Seattle, 
which is a Weed and Seed Site. 

Teens, Crime and Community: Teens in 
Action in the 90s * (W&S) 

S400.000 

This is a national scope continuation 
program between OJJDP, the National 
Crime Prevention Council (NCPC). and 
the National Institute for Citizen 
Education in the Law (NICEL). The 
Teens m Action in the 90$ is a special 
application of the Teens. Crime and the 
Community program. The Teens. Crime 
and Community program operates on 
two premises: 1) Teens are 
disproportionately victims of crimes, 
and 2) teens can contribute substantially 
to making their schools and 
communities better, via a wide range of 


activities. With the Fiscal Year 1993 
award, the national partners through the 
National Teens, Crime and the 
Community Program Center, will move 
to harness the energies of young people 
toward constructive activities, and 
reduce crime and violence. The partners 
will enlarge the Program Center to serx’c 
as a formal clearinghouse for 
information and materials dissemination 
and to provide technical assistance and 
training to communities in establishing 
the program, especially those in the 
Weed and Seed locations. This program 
will be implemented by the current 
grantees listed above. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Intermediate Sanctions. Drug Testing, 
and Offender Accountability 

Boot Camp for fuvenile Offenders: 
Constructii^ Interxention and Early 
Support (WfrSI 

$750.00a-OJJDP; $750.000—BJA 

This initiative, which is jointly 
supported by OJJDP and BJA, provides 
boot camps for adjudicated nonviolent, 
juvenile offenders who are under 18 
years of age. Each juvenile admitted to 
the program proceeds through four 
phases: Selection, intensive training, 
preparedness, and accountability, l^he 
program relies heai’ily on studies that 
support rehabilitation and character 
development within an ordered, highly 
regimented environment. It incorporates 
design elements from the mllitarj' as 
well as a strong "challenge** component. 
This initiative will be implemented by 
the cxxrrent grantees. Boys and Girls 
Clubs of Greater Mobile, Mobile, AL* 
Cuyahuga County Juvenile Court. 
Cleveland. OH; and Colorado Division 
of Youth Services. Denver, CO. (Denver 
is a W'eed and Seed Site.) No additional 
applications will be solicited in Fiscal 
Year 1993. 

Community Strengthening Initiative 
(WPS) 

$ 200,000 

I1iis is a national scope continuation 
demonstration program effort, in which 
the National Coalition of Hispanic 
Health and Human Services 
Organizations (COSSMHO) will build 
upon the work completed in "Proycclo 
Esperanza/Project Hope,** and its 
"Family Strengthening Initiative" both 
previously funded by the OJJDP. These 
two major initiatives were successfully 
implemented in 20 Hispanic 
communities over the course of the last 
several years. The **Community 
Strengthening Initiative** will 
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incorporate elementi of the Deportment 
of fustice Weed and Seed Program and 
will continue to build on the family 
strengthening approach. Hispanic 
parents and family members will 
assume leadership roles in their 
communities to fight against drugs* 
gangs, and crime. The community 
strengthening initiative will work with 
local communities to develop protects 
which will build and strengthen 
leadership at the community leyel. 

The w<^ will be conducted in nine 
Weed and Seed Sites with large 
Hispanic communities. The 
demonstration sites will be selected in 
order to reflect the regional and ethnic 
diversity found in the Hispanic 
population. This program will be 
implemented by the cunent grantee 
listed above. No additional applications 
will be solicited in Fiscal Year 1993. 

Delay in the Imposition of Sanctions 
$ 100,000 

This project is a continuation of the 
research undertaken to study the delays 
in the delivery of sanctions to Juveniles 
in the juvenile court system. If there are 
delays in the proc:essing of juvenile 
court cases, the study will address the 
problems created by these delays and 
make realistic recommendations on bow 
to coirect the problems. 

This will be the second year of 
funding. Phase 1 was funded In Fiscal 
Year 1992. which entailed determining 
the extent to which processing delays 
occurred snd their reasons. Phase 1 also 
identitied points in Juvenile court case 
processing moat susceptible to delays. 

This announcement implements I^ase 
II as an intensive site study which will 
involve evaluating the effect case 
processing delays have on a juvenile 
court's effectiveness and efficiency in 
handling delinquency cases, including 
tlie effect on the juveniles themselves. 
Phase 11 will be implemented by the 
current grantee, the National Center for 
juvenile Justice. No additional 
applic:atl(ms will be solicited In Fiscal 
Year 1993. 

Drug Testing Guidelines 

Training and Technical Assistance 
Curriculum for Drug Identification, 
Screening, atyd Testing in the fuvenite 
Justice System 

$100,000 

The purpose of this project is to 
develop and present comprehensive 
training and technical assistance in drug 
identificrntjon. screening, and testing, 
which will assist juvenile justice system 
policy makers and program staff in 
onsite drug recognition and testing 


program implemetitation and improve 
accountability of offenders using drugs. 
This program wilt be implemented by 
the current grantee, the American 
Probation and Parole Association. No 
additional applications will be solicited 
In Fiscal Year 1993. 

Enhancing Enforcement Strategies for 
Juvenile Impaired Driving Due to Drug 
and Alcohol Abuse 

$75,000 

This is a collaborative interagency 
program between 0|PP and the 
National Highway Traffic Safety 
Administration (NHTSA). NHTSA's 
funding level commitment for this 
program is not yet final The dollar 
amount of this program represents only 
OJjDFs portion. The purpose of this 
program is to combat the problem of 
youths involved in delinquent drinking 
and driving offenses by combining 
increased use of the arrest sanction and 
adapting uniform procedures for 
handling juvenile "driving under the 
influence" (DUI) arrestees. The result 
sought is an overall reducUoo In the 
Incidence of drug* and alcohofrelated 
accidents, injuries, and fatalities. During 
Phase I of the program, the project 
developed a system-wide enforcement 
model which unites key criminal justice 
agency components—police, 
prosecutors, judges, and probation 
officers—into one comprehensive DUI 
enforcement program. In this second 
phase of the project, the model will be 
demonstrated in up to five sites. These 
sites will receive a variety of technical 
assistance services. This program will 
be implemented by the current grantee, 
the Police Executive Research Forum. 

No additional applications will be 
solicited in Fiscal Year 1993. 

Juvenile Restitution 
$100,000 

OJJDP plans to continue to support a 
juvenile restitution training and 
technical assistance program. The 
project design is based on practitioner 
recommendations for current needs in 
the field. OJJDP Initiated a survey on 
how best to expand and Institutionalise 
restitution as a viable juvenile justice 
disposition. In addition to the survey, a 
working group was cemvened to help 
map out the future course of OJJDP’s 
support for optimum development of the 
various components of restitution. These 
components will include community 
service, victim reparation, victim- 
offender mediation, offender 
employment and supervisioa. 
employment development, and possible 
new program elements designed to 
establish restitution as a major aspect in 


our efforts to improve the juvenile 
justice system. This project will be 
guided by the need for community 
protection and offender competency 
development and accountability. The 
Division of Applied Research of Florida 
Atlantic University was competitively 
selected in Fiscal Year 1992 to 
implement this project. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Testing Juvenile Detainees Jor Illegal 
Drug Use 

Sioaooo 

The intent of this program Is to assess, 
develop, tesl and disseminate 
information on new and innovative 
approaches to test for illegal drug use 
among juvenile detainees. The purpose 
is also to improve resource allocation 
and treatment services for youths in 
detention facilities and offender 
accountability by developing more 
acciUQte and complete information on 
the use and control of illegal drugs. Drug 
testing is technical and complex. OJfOP 
has recognized this and embarked on an 
initiative to provide guidance, training, 
and technical assistance to the juvenile 
detention field in this area. 

This program will be Implemented by 
the current grantee. American 
Correctional Association. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Enhanced Frosecutioo, Adjudication, 
and ComcHoos 

Training and Technical Assistance for 
fuvenile Detention and Corrections, 

(The James E Could Memorial 
Program) 

$250,000 

This project will continue to provide 
technical assistance and training to 
juvenile correctional and detention 
agencies. The program will also provide 
a national forum on juvenile corrections 
and detention, hold workshops on 
selected key issues, provide on-site 
technical assistance, hold a National 
Juvenile Day Treatment Conference, and 
continue efforts on literacy education 
and generol networking. The project will 
emphasize intermediate sanctians for 
non-violent juveniles involved in drug- 
related offenses and illegal activities. 
This program will be implemented by 
the currant grantee. The American 
Correctional Association. No additional 
applications will be solicited in Fiscal 
Year 1993. 
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improvement in Correctional Education 
for/uven He Offenders 

$ 200,000 

The purpose of this program is to 
assist juvenile corrections 
administrators in planning and 
implementing educational services for 
detained and incarcerated juvenile 
offenders. An assessment of various 
corrcfctional education programs has 
been performed and documented. This 
next stage will provide funds to analyze 
the correctional education programs at 
six to eight juvenile correctional 
institutions and to develop specialized 
training and technical assistance 
materials to assist each site. This 
program will be implemented by the 
current grantee, the National Office of 
Social Responsibility. No additional 
applications will be solicited in Fiscal 
Year 1993. 

improving Conditions of Confinement: 
Training for fuvenUe Corrections Staff 

$525,000 

This is a collaborative interagency 
program between OJIDP and the 
National Institute of Corrections (NIC). 
0)1 DP will continue the development of 
a comprehensive training program for 
juvenile corrections and detention staff 
through an interagency agreement with 
MC The program is designed to offer a 
core curriculum for juvenile corrections 
and detention administrators and mid¬ 
level management personnel in such 
areas as leadership development* 
management* training of trainers, legal 
issues, cultural diversity, gang activity, 
juvenile offenders, and overcrowding. 
The training will be conducted at the 
NIC Academy and issued-oriented 
training will be presented regionally. 

This program will be implemented in 
Fiscal Year 1993 under the existing 
interagency agreement with NIC- 

tmproving Literacy Skills of 
Institutionalized Juvenile Delinquents 

$250,000 

This is a competitively awarded 
program funding two grants: Mississippi 
University for Women ($125,000), and 
The Nellie Thomas Institute of learning 
($125*000). Many juvenile delinquents in 
correctional institutions have a serious 
need to develop basic reading and 
writing skills. This program will improve 
the lit6rac>* levels of juvenile residents 
in these facilities while creating a 
national network of trained reading 
teachers and volunteers available to 
juvenile correctional facilities. The 
program will include training and 
follow-up technical assistance on 
methods, and a curriculum for use by the 


staff of detention and corrections 
facilities. This program will be 
implemented by the current grantees* 

The Mississippi University for Women, 
and The Nellie Thomas Institute of 
Learning. No additional applications 
will be solicited in Fiscal Year 1993. 

Insular Area Support 

$356,000 

The purpose of this program is to 
provide supplemental financial support 
to the Virgin Islands of the United 
States* Guam, American Samoa, the 
Trust Territory of the Pacific Islands 
(Palau), and the Commonwealth of the 
Northern Mariana Islands. These funds 
are to be available to address the 
special needs and problems of juvenile 
delinquency in the insular areas* as 
speciHcd by Section 281 of the ])DP Act. 

Juvenile Corrections Industries 
Ventures Program 

$75,000 

The purpose of this program is to 
assist juvenile corrections agencies in 
establishing joint ventures with private 
businesses and industries in order to 
provide new opportunities for the 
vocational training of juvenile offenders. 
The grantee has performed an 
assessment of corrections industries 
ventures programs, developed a policy 
and proc^ures manual, and produced 
training and technical assistance 
materials. The grantee is now in the 
process of providing training and 
technical assistance to eight juvenile 
corrections agencies to assist in 
implementing the corrections ventures 
mt^els. This program will be 
implemented by the current grantee. The 
National Office for Social Responsibility 
(NOSR). No additional applications will 
be solicited in Fiscal Year 1993. 

Juvenile Court Training* 

Sl.lOaZTO 

The primary purpose of this project is 
to allow the National Council of fuvenilc 
and Family Court Judges to continue and 
refine the training presently offered and 
to provide technical assistance. The 
training objectives are to supplement 
law school curricula, provide judges 
with current information on 
developments in juvenile and family 
case law, and make available options 
for sentencing and treatment. 
Specifically, emphasis will be placed in 
the areas of drug testing* gangs and 
violence, and intermediate sanctions. 
This project %vill provide foundation 
training both to newly elected or 
appointed judges and to experienced 
judges who have been recently assigned 


to the juvenile or family court bench. 

This program will be Implemented by 
the current grantee. The National 
Council of fuvenile and Family Court 
Judges. No additional applications will 
be solicited in Fiscal Year 1993. 

OJJDP Technical Assistance Support 
Contract 

$758,679 

The purpose of this project is to 
provide technical assistance and 
support to OJfDP. the National Institute 
for juvenile Justice and Delinquency 
Prevention, OJJDP grantees, and the 
Coordinating Council on Juvenile Justice 
and Delinquency Prevention on all 
program development evaluation, 
training, and research activities. This 
program will be implemented by the 
current contractor. Aspen Systems Inc. 
No additional applications will be 
solicited in Fiscal Year 1993. 

A Study to Evaluate Conditions in 
Juvenile Detention and Correctional 
Facilities 

$ 100,000 

This project is a continuation of the 
research undertaken to study the 
conditions under which juveniles are 
held in juvenile detention and 
correctional facilities across the country. 
The study collected an extensive 
amount of valuable information from 
1.000 juvenile facilities on such topics as 
life, health and safety issues, education 
and treatment programs, security and 
control measures, juvenile rights, 
physical plant staffing ratios, etc The 
hrst report presented the results of a 
primarily descriptive analysis of the 
facilities* conformance to nationally 
recognized standards and made 
recommendations for improvements. To 
utilize the collected data more fully, 
additional analysis needs to be 
performed. 

This phase of the project will support 
additional data analysis and 
dissemination of the study findings, 
including the production of special 
topical reports or bulletins: briefings of 
Congress and State legislatures and 
policy makers; and presentation of the 
findings at national regional, and state 
forums of advocacy and service 
organizations. This program will be 
implemented by the current grantee. Abt 
Associates. No additional applications 
will be solicited in Fiscal Year 1993. 

Technical Assistance to the Juvenile 
Courts* 

$392,993 

The National Center for Juvenile 
Justice (NCJI). the current grantee, is the 
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retcarcb division of the National 
Council of luvenile and Family Court 
fudges. The four types of technical 
assistance available under this grant 
are: (1) Information resources. (2) on-site 
consultation. (3) off-site consultation, 
and (4) cross-site consultation. Emphasis 
%vill be placed on intermediate sanctions 
for handling juveniles involved In drug- 
related offenses and for gang a.ctivities. 
In addition, the project tvill examine 
appropriate use of juvenile records in 
adult court proceedings. Including an 
examination of state laws and practices. 
This program will be implemented by 
the current grantee, the National Center 
for Juvenile Justice. No additional 
applications will be solicited in Fiscal 
Year 1993. 

Program to Reduce Minority 
InstituUonolizotion, (The Debomh Ann 
Wysinger Memorio! Progrom] 

$ 1 , 200,000 

Section 223(a)(23) of the JIDP Act 
requires that States ^'address efforts to 
reduce the proportion of juveniles 
detained or confined in secure detention 
faciljties, secure correctjonal facilities, 
jails, and lockups who are members of 
minority groups if such proportion 
exceeds the proportion such groups 
represent in the general population.'* 
Section 281(a)(7) authorizes the 
Administrator to award Special 
Emphasis discretionary funds for this 
purpose. 

In Fiscal Year 1992 five demonstration 
grants were awarded to develop, test, 
and disseminate information on 
programs designed to reduce the number 
of juveniles detained or confined in 
secure detention facilities, secure 
correctional facilities, or jails and 
lockups, who are members of ethnic and 
minority groups with special needs. 

The purpose of the program is to help 
jurisdictions identify whether minorities 
are severely impacted, and if so, the 
extent and nature of that representation 
in the juvenile justice system (Phase I). 
This will then lead to the development 
of effective programs for responding to 
the problem from police arrest through 
disposition (Phase 11). The five funded 
grantees eligible for Phase II awards in 
Fiscal Year 1993 arc: Iowa Department 
of Human Rights: Arizona*8 Governor's 
Office for Children; North Carolina 
Department of Human Resources; 

Oregon Community Children and Youth 
Services; and Florida Department of 
Health and Rehabilitation. Portland 
State University will continue to provide 
technical assistance support to the five 


sites. No additional applications will be 
solicited in Fiscal Year 1993. 

Gerald Qsfry) P. Regier. 

Administrator(De*ignote), Office of/avemle 
fus tree ond Delinquency Prevention. 

(FR Doc. 92*27075 Filed 11-8-92: 845 ami 
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Bureau of Justice Assistance; FY 1993 
Oiscrebonary Grant Program Plan 
Summary 

agency: Office of Justice Programs. 
Bureau of Justice Assistance. 

ACTKIN: Public announcement of the 
Fiscal Year (FY) 1993 Discretionary 
Program Plan Summary, enumerating 
grants to be awarded by the Bureau of 
Justice Assistance in accordance with 
the Anti-Drug Abuse Act of 1988. and of 
the future availability of the FY 1993 
Discretionary Grant Application Kit. 

SUMMARY: The Bureau of Justice 
Assistance (BJA) is publishing this 
notice of the ^ 1993 Discretionary 
Program Han Summary and of the future 
availability of an FY 1993 Discretionary 
Grant Application Kit (hereafter referred 
to as the **Application Kit**) for 
interested applicants. This summary 
briefly describes the program areas that 
arc being considered for funding by BJA. 
A separate Program Plan will be 
published soon by BJA. The Application 
Kit will specifically solicit applications 
for competitive programs via expanded 
program descriptions in each area. 

OATES: All proposals responding to the 
competitive pit^ams must be submitted 
on the application forms, to be found in 
the Application Kit. and postmarked by 
the specific dates given for each 
program listed in the Application Kit. It 
is anticipated that the Application Kit 
will be available in December 1992. 
Application format, substance, and due 
dates for noncompetitive programs will 
be individually determined. 

ADDRESSES: All proposals and 
correspondence must be mailed or 
otherwise sent to: Central Control Desk. 
Bureau of Justice Assistance. 633 
Indiana Avenue. NW., room 1044, 
Washington. DC 20531. 

FOR FURTHER INFORMATION CONTACT: 
Richard H. Ward, Acting Director. 
Discretionary Grants Program Division. 
Bureau of Justice Assistance, at the 
above address. Telephone (202) 514- 
5947. (This is not a toll-fiee number.) To 
obtain Application Kits, interested 
applicants should call or write to the 
Bureau of Justice Assistance 
Clearinghouse (1-600-888-4252) at the 
National Criminal Justice Reference 


Service (NCJRS), Box 8000. Rockville. 
MD 2085a 

SUPPLEMENTARY INFORMATION: The 
foilo^ving supplementary information is 
provided. 

Authority. This action it authorized under 
sec. 402 of the Omnibus Crime Control and 
Safe Streets Act of 1988. os amended 42 
U.aC 3742(2). 

Introduction 

The Edward Byrne Memorial State 
and Local Law Enforcement Assistance 
Programs are administered by the 
Bureau of Justice Assistance (BJA). a 
component of the Office of Justice 
Programs (OJP) in the United States 
Department of Justice. 

Tliis Discretionary Grant Program is 
designed to increase the range of 
effective programs, practices, and 
strate^ea available to enhance the 
capabilities of State and local criminal 
Justice practitioners in their efforts to 
control drugs and crime and improve the 
criminal justice system. This is 
accomplished through demonstration 
programs, evaluations of new practices 
and technologies, the transfer of 
program models, and the provision of 
technical assistance and training. 

All potential grant applicants are 
reminded that the States are awarded 
the vast majority of BJA funding for 
innovative projects through the Formula 
Grant Program, under which a 
prescribed portion of the formula funds 
roust be passed through to local 
governments. States and local 
governments should consider funding 
opportimities through the Formula Grant 
Program. 

Some of the programs described in 
this plan are competitive. A separate 
solidtatioD for Fiscal Year 1993 BJA 
Discretionary Grant competitive 
programs will be published that will 
describe application and eligibility 
requirements. Awards will ^ made to 
organizations and agencies that offer the 
greatest potential for achieving the 
objectives outlined in the description of 
the program. Selections are made on the 
basis of the information contained in the 
applications received. Antidpated 
award amounts are noted but are 
subject to change for reasons that 
include changing needs and availability 
of funds. 

BJA will issue invitations to 
applicants for noncompetitive and 
continuation programs on an individual 
basis. In some cases, dollar amounts are 
specifically identified in this document. 

In other cases, estimates will be 
included in the letter of solidtation. 

OJP components, including BJA. the 
Bureau of Justice Statistics, the National 








53352 


Federal Register / Vol. 57, No» 217 / Monday, November 9, 1992 / Notices 


institute of fustice. the Office of |u\*enile 
fuBtice and Delinquency Prevention, and 
the Office for Victims of Crime, operate 
as a coordinated unit supporting a 
common mission in providing leadership 
through innovation in the administration 
of justice in keeping with the priorities 
of the Administration* the Department 
and Congress. In selecting grantees and 
providing services, priority may be given 
to •^Weed and Seed’* sites, whenever 
appropriate. Products developed under 
other programs will be made available 
to Weed and Seed sites. The soon-to-be 
published Program Plan description will 
address Weed and Seed activities in 
further detail 

B|A programs in this plan are 
consistent with the OJP Program Plan 
focus areas* which are: 

Community Policing and Innovative Law 

Enforcemimt 

Crime and Drug Abuse Prevention 
Foihanced Prosecution* Adjudication. 

and Corrections 

Intermediate Sanctions. Drug Testing. 

and Offender Accountability 
Multiiiinsdictional Task Forces and 

Complex Financial Investigations 
Research and Evaluation 
Statistics* Information Systems, and 

Technology 

Victims 

Violent Crimes and Gangs 

Competitive Programs 

Regional Drug Proseemtton Program— 
$500,000 

This regional drug prosecution unit 
(RDPU) program will provide funding for 
up to two new demonstration sites to be 
competitively selected. The purpose of 
this federally funded program is to 
demonstrate an RDPU operating under 
the combined authority of several (a 
minimum of two and as many as six] 
local prosecutors (organized as a policy 
board) and composed of experienced 
drug prosecutors and investigative 
personnel representing local and count>' 
enforcement agencies. 

Multijurisdictional RDPU*f are currently 
thought to have the potential to develop 
longer term investigations that focus on 
mid-to-upper-level local narcotics 
distributors, effectively filling the gap 
between local **street-sweeps** and high* 
level urban traffickers with direct access 
to international narcotics sources. The 
regional, prosecutor-led approach 
should also offer an important 
enhancement to the effectiveness of 
rural and suburban horizontal task 
forces. 

The majority of local prosecutors hav*e 
become responsible for the dual roles of 
directing the vigorous enforcement of 
drug abuse laws to reduce supply* and 


leading community efforts to discourage 
drug abuse In an effort to reduce 
demand. B]A is sponsoring this 
demonstration effort to create a 
prototype that unites contiguous 
prosecutorial jurisdictions designed to 
reduce both supply and demand in the 
participating communities. This 
approach fosters reciprocal and 
cooperative efforts among State and 
local law enforcement agencies and 
strengthens statewide forfeiture 
provisions. The purpose Is to 
demonstrate that: 

Prosecutor-led multijurisdictional law 
enforcement task forces become more 
effective with active prosecutor 
participation; 

Sophisticated networks of region- 
wide, mid-level narcotics traffickers are 
comprehensively targeted through the 
combined efforts of multiple 
prosecutorial jurisdictions; 

Prosecution policies and priorities are 
defined for the benefit of the region; and 

Slate forfeiture provisions would be 
strengthened. 

Rnancial Investigations and Money 
l.aundering Prosecution Demonstration 
Program $800,000 

This competitive program will provide 
support for up to three State Attorneys 
General and up to two local prosecutor 
offices to demonstrate the prototype 
money laundering prosecution units 
developed by the National Association 
of Attorneys General. The program 
demonstrates that effective statewide 
investigation and dedicated 
prosecutorial resources In these complex 
financial areas often require long-term 
commitment of a statewide 
prosecutorial authority. The State must 
have existing statutory and necessary 
regulatory authority to enable this 
prototype to become fully operational. 
This means that the State needs a 
money laundering statute* a financial 
reporting statute similar to the Federal 
Bank Secrecy Act. a nonbank financial 
institutions reporting statute 
(particularly for currency exchange 
businesses in those States having 
international borders), in addition, a 
Memorandum of Understanding for 
information-sharing with the U.S. 
Treasur>"*i Financial Crimea 
Enforcement Network (FinCEN] must be 
established. If the State does not have 
these statutes and regulations 
authorized by the time of application, 
consideration will be given to those 
States which have such legislation and 
regulations pending before their State 
legislatures. Additional consideration 
will be given to qualified applicants who 
utilize a post-seiziire analysis team 
within th^ office, are authorized to 


convene a statewide Grand jury and are 
the designated FinCEN coordinator for 
the State. If the applicant Is not the 
designated FinCEN coordinator for the 
State* the applicant must confirm that 
the office cither has or tvlll establish a 
close working relationship with the 
State-designated FinCEN coordinator. 

Corrections Options Grant Program 

$ 9 , 000,000 

The purpose of this program is to 
provide assistance to the Slates for the 
design, development* and 
implementation of innovative sanctions 
and when appropriate, alternatives to 
traditional m^es of incarceration* 
including offender education, training, 
work, skill development, and release 
programs. The program operates under 
the authority established by title XVlIl 
of the Crime Control Act of 1990. and 
provides grants to both public agencies 
and private nonprofit organizations. 

Congress identified $8,000,000 from 
BJA FY 1933 discretionary funds to carry 
out three distinct sets of correctional 
options program activities. 

(I) $6.000X)00 is available to support 
grants to public agencies for the 
development of comprehensive 
correctional options programs. 

A limited competitive solicitation will 
be issued to the eligible organizations 
that applied In FY 1992 un^r the 
Corrections Options Progranx, and two 
projects Identified in the Appropriations 
Act. 

The correctional options programs are 
designed to include the following 
general purposes as set forth In section 
515. 

To provide more appropriate 
intervention for youthful offenders who 
are not career criminals: 

To provide the degree of security and 
discipline appropriate for the offender 
involved; 

To provide diagnosis, treatment and 
services (including counseling, 
substance abuse treatment education, 
job training and placement assistance 
while under corr^ional supervision* 
and linkage to similar outside services), 
that will assist the offender to pursue a 
course of lawful and productive conduct 
after release from legal restraint; 

To assist in reducing criminal 
recidivism by offenders who receive 
punishment through such options; 

To reduce the cost of correctional 
services and facilities; and 

To provide work that promotes 
development of industrial and service 
skills in coimoction with a correctional 
option. 

(U) $1,500,000 Is available to support 
grants to private nonprofit organizations 
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for the development of correctional 
options programs, training and technical 
assistance. 

A competitive solicitation will be 
issued. Nonprofit applicants seeking 
funding must address the general 
purposes for correctional options 
programs, detailed above. Proposals will 
be considered for. (1J Conducting 
educational and training programs for 
criminal justice personnel. |2) providing 
technical assistance to State and local 
units of government, and |3) carfying out 
demonstration projects which. In viev\ 
of previous resear^ or expenence. are 
likely to be a success in more than one 
juhs^ction. and. which have the 
potential for developing or testing 
various innovative sanctions and 
alternatives to traditional modes of 
incarceration and offender release 
programs. 

Proposals by the Organization for 
Total Person Development. Inc., of Des 
Moines. Iowa, to develop working 
models and management tools for the 
entire justice system, and the Treatment 
Alternatives to Street Crime fTASC) 
proposal from the State of Washington 
to improve drug testing services, will be 
considered for funding under the 
competitive announcement. B|A will 
also consider a continuation 
demonstration, training and technical 
assistance proposal from the VERA 
Institute in the use of structured fines as 
an intermediate sanction. Also. B)A will 
consider a continuation proposal from 
the National Consortium of Treatment 
Alternatives to Street Crime programs 
together with SEARCH Inc., to provide 
training and technical assistance in case 
management for community-based 
programs. 

(Ilf) $1,500,000 is available to support 
grants to public agencies for the 
development.of correctional boot camp 
prisons. 

A competitive soliatation will be 
issued to invite applications from public 
agencies to implement bool camp 
programs. Applicants seeking funding 
should focus on adjudicated youthful 
offenders as defined by appropriate 
State statute. Proposed correctional boot 
camps should provide a special 
emphasis on the gcReral purpose areas 
for correctional options programs, 
detailed above. 

BJ A will also consider continuing its 
support for the program **Boot Camps for 
Juvenile Offenders: interv^ention and 
Early Support." This effort is a 
cooperative program involving B).^. the 
National Institute of justice (Nlf) and the 
Office of Juvenile Just ice and 
Delinquency Prevention |0)|DP). 


Comprehensive Gang Initiative 
$1,300,000 

The purpose of this program is to 
develop and demonstrate 
comprehensive strategies for preventing 
and controlling gang drug trafficking and 
related violent crime. This initiative 
focuses on Federal. State and local law 
enforcement and prosecutorial agencies 
working in concert with their 
communities to target the leadership of 
entrepreneurial street gangs involved in 
drug trafficking and related violence* 

Tbe Police l^ecutive Research Forum 
(PERF) and COSMOS Corporation have 
conducted a national assessment of 
promising prevention and control 
strategies. The assessment includes case 
studies in El Paso. Texas; Evanston. 
Illinois; Lakewood, Colorado: and S^n 
Bernardino. California. 

Based on the assessment, PERF is 
developing model prev'ention and 
control strategies that apply a problem¬ 
solving approach to gang drug 
trafficking. The mode) strategies will 
assist communities with needs 
assessments as well as with the 
identification of jurisdiction and 
neighborhood specific gang problems. 
Solutions that can be tailored to the 
spedftc problems of particular 
lurisdictions are a critical component of 
the model strategies. 

In Fiscal Year 1993. BjA will conduct 
a national competition to identify up to 
four sites to implement and evaluate the 
model strategies developed by PERF. It 
is anticipated that approximately 
$200,000 will be available to each 
demonstration site. The demonstration 
sites will receive technical assistance 
from PERF. 

In order to be competitive, 
demonstration site applications should 
identify innovative approaches and 
address issues of community 
engagement and problem-solving 
capabilities. 

Statewide Intelligence System Program 
$750,000 

Many States are beginning to 
construct systems forgathering, stonng, 
and disseminating intelligence on a 
statewide basis. These systems vary in 
configuration, complexity, focus, and 
control To facilitate this State-level 
intelligence need BJA will initiate a 
Statewide Intelligence Systems (SIS) 
Program within the larger framework of 
the Organized Crime Narcotics 
Trafficking Enforcement (OCN) 

Program, llie SIS program will adopt the 
OCN control group approach to shared 
management of program 
implementation, including program 
goals, objectives, and operations. 


The Regional Intelligence Sharing 
Systems (RISS) Program receives B)A 
funds to support intelligence systems for 
State and local law enforcement. As 
such, the RISS Program will facilitate 
the development and evolution of 
statewide OCN model intelligence 
sharing systems so they can be 
interfaced with RISS in an independent* 
but mutually beneficiat. capacity. Sites 
funded under this program would serve 
as State-level intelligence repositories, 
which would be compatible with the 
respective RISS programs. 

The SIS Model Projects must each 
establish a Control Croup representing 
participating agencies. Control Group 
members must have an equal vote, and 
all major decisions must be unanimous. 

The SIS Model Projects must be 
automated, or alternatively, must 
propose to use the SIS Model grant 
funds to achieve automation. The SIS 
Model Projects must comply with 2a 
CFR part 23 (Criminal Intelligence 
Systems Operating Policies), and must 
coordinate with the RISS project serving 
the State in order to eliminate 
duplication of effort 

Two sites would be initially funded on 
a competitive basis, and would serve as 
the foundation for a model transferrable 
to other States. Approximately $750,000 
in FY 1993 funds will be available for 
the implementation of this program. 

Community-Oriented Policing— 
Demonstration $800,000 

Under a separate solicitation, to be 
available by the end of March, B)A will 
announce a demonstration program 
involving a comprehensive model 
community-oriented policing initiative. 

Noncompetitive, Continuation Programs. 
And Congressional Suggestions 

Community Policing ond Innovative 
Low Enforcement 

Operation Weed and Seed— 
Demonstration—$12,350,000 (est). 

Funds have been appropriated to the 
United States Department of fustice. 
Executive Office of Weed and Seed 
(EOWS) to continue phase If of the 
Weed and Seed strategy at current sitca 
and approved new sites. EOWS will 
transfer funds to the BJA to administer 
grant awards. This initiative is designed 
to weed out crime from targeted 
neighborhoods and then to seed them 
with a wide range of crime-and drug- 
prevention programs, along with human 
services to prevent crime from recurring. 
Operation Weed and Seed is a 
community-based, comprehensive, 
multi-agency approach to combat 
violent crime, illicit drug trafficking and 
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use. and gang activity In high-crine 
neighborhoods. Success of the program 
depends on coordinated efforts by law 
enforremenl, community groups, social 
service agendes. government and the 
private sector, working together, to 
revitaii7e distressed neighborhoods. The 
program strategy includes the following 
elements: Coondinated law enforcement, 
community policing, prevention, 
intervention and treatment, and 
neighborhood restoration and 
revitalization. Nineteen (19) cities have 
received funding as pilot demonstration 
sites to implement Weed and Seed: 
Atlanta. Ceotgia; Charleston. South 
Carolina: Chelsea. Massachusetts: 
Chicago, flltnois: Denver, Colorado; Fort 
Worth. Texas; Kansas City, Missouri: 
Los Angeles, California: Madison. 
Wisconsin: Omaha. Nebraska; 
Philadelphia. Pennsylvania: Pittsburgh. 
Pennsylvania; Richmond. Virginia: San 
Antonio, Texas; San Diego. California; 
Santa Ana. California: Seattle. 
Washington: Trenton. New jersey. 
Washington, DQ Wilmington, Delaware; 
and an award to l.os Angeles. 

California, is pending. 

National Law Enforcement Policy 
Center—S25a000 

The purpose of this program is to 
develop and disseminate model policies 
for use by Slate and local law 
enforcement agencies. In addition to the 
proniulgdtioD of more model policies 
that address community policing during 
Fiscal Year 1993. the Internationa) 
Association of Chiefs of Police (lACPJ. 
the cuirenl grantee, anticipates 
conducting four regional training 
sessions on policy development and 
implementation, with particular 
emphasis on those policies that affet:t 
drug enforcement, violent crime, and 
civil disorder. 

Community Policing Model 
Development: Training and Technical 
Assistance—$400.0(X) 

llw purpose of this program, which 
will be coordinated with the Notional 
Institute of Justice INTJ). is to develop u 
comprehensive model of Community 
Oriented Policing and to provide 
training and technical assistoiice based 
on the model to demonstration sites 
participHting in B]A*s Commanity> 
Oriented Policing Initiatives 

Neighborhood Oriented Pohcing— 
$2,000,900 

Congrt*s$ has identified not less than 
$2,000,000 in funding for Neighborhood 
Oriented Policing IVo)cct8 not 
associated with the Weed and Seed 
program, to fund ongoing demonstration 
projects to their conclusion and to 


expand successful projects to new 
locations. Congress encourages B)A to 
continue utiiiztng the expertise 
developed by national organizations, 
such as the following: 

Eisenhower Foundation: Neighborhood 
Crime and Drug Abuse Prevention 
Program 

This program will continue to 
demonstrate strategies to resolve 
problems directly associated with crime, 
violence, and Hiicit drug use in high- 
crime. impoverished neighborhoods 
through police-community partnerships 
involving other service providers, 
businesses, community organizations, 
and citizens, including youth. 

National Cnnie Prevention Council 
Community Drug Abuse Prevent 
Initiatives 

The purpose of the program is to 
assess, document, and distribute policy 
and program strategies and provide 
training and technical assistance in 
crime*. vici!cfice*and drug-demand 
reduction to citizens, organizations, and 
local. State and Federal policymakers. 
National Training and Information 
Center Communities in Action to 
Prevent Drug Abuse 
llic purpose of this program is to 
provide training and technical 
assistance for the development and 
implementation of cosl-effccltve. 
community-based, antl^crime and Ulicil 
drug control strategies to communities in 
the following communities: Denver. 
Colorado; Martford. Connecticut; 

Atlanta. Georgia: Des Moines. Iowa; 
Woterloo. Iowa; Rock Island. Illinois; 
Boston. Massachusetts: Muskegon 
Heights. Michigan; Syracuse. New York. 
Cincinnati, Ohio: and Cleveland. Ohio. 
The National Association of Town 
Watch; Crime*and Dnig-Prevention 
Campaign 

The purpose of this program is to 
provide information, materials, and 
technicnl assistance for the development 
of both neighborhood partnerships and 
cost-effective, innovative, comimintly 
based demonstrations to reduce crime, 
violence, and substance abuse 
Innovative Neighborhood-Oriented 
Policing in Rural Jurisdictions 
This program is deaig7^ed to develop 
and demonstrate a prototype for 
neighborhood-oriented policing in rural 
jurisdictions. This program re-orients 
police work from strictly rcspon.se- 
driven incident-handling toward a more 
comprehensive attack on community 
conditions that are linked with crime 
and Illicit drugs. The following three 
demonstration sites will be eligible to 
receive supplemental funding in Fiscal 


Year 1993: Richmond. Maine. Fort 
Pierce. Florida; and Caldwell. Idaho. 

BJA will also examine the following 
proposals identified by Congress: 
Portland. Oregon. Community Policing 
King County. New York. District 
Attorney, Community-Based 
Prosecution 

Prince George's County Community- 
Oriented Policing Program and 
Technical Assistance to the City of 
Baltimore. Maryland 

Dnig-Impacted Small Jurisdictions— 
$250,000 

The purpose of this program ts to 
develop and demonstrate effet.l.% e drug 
prevention end control strategies that 
address drug trafficking and othnr drug 
related crime problems in jurisdictions 
(or combinations of jurisdictions) with 
populations of 50.000 or less. A 
comprehensive drug prevention and 
control program prototype )ias b€^on 
designed based on the experiences of 
four BJA demonstration sites, as well as 
an assessment of promising strategies in 
nondemonstration sites. TMs program is 
supported by a framing and technical 
assistance grant to the institute for Law 
and Justice (ILjJ. which will be 
supplemented in Fiscal Year 1093 in 
order to assist Fort Myers. Florida, and 
Pittsfield. Massachusetts, with 
implementation and testing of the 
prototype. Fotloiving the evaluation of 
these sites. IL) will refine the prototype 
and disseminale model strategies for 
small jurisdictions. 

State and l/>cal Training .snd Technical 
Assistance—$750,000 

Hie major purposes of the program 
are to: (1) Support the development and 
enhancement of comprehensive State 
strategies: (2) promote and facilitate the 
implementation of programs developed 
under BjA discretionary initiatives: and 
(3) provide technical assistance to 
States and local jurisdictions. This 
continuation program is being 
implemented through a competitive one 
year contract with a BJA option to 
supplement the contract for an 
additione) two years. 

Crime and Drug Abase Prvveni/on 

Drug Abuse Resistance Education 
(DAREl Training Centers—$1,200,000 

The goals of this program, which will 
be implemented by the five BjA-funded 
DARE Regional Training Centers during 
FY 199X are: (1) To train police officers 
to teach skills to children that help them 
resist pressure to use drugs: and (2| to 
provide technical assistance to State 
training centers and to accredit those 
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centers that are quaUfied as DARE 
Training Centers, 

National Citizens* Crime Prevention 
Campaign—S2,80a000 

The purpose of this program, 
implemented by the National Crime 
Prevention Council (NCPC), is to 
promote the development of efficient 
and cost-effective community crime- and 
drug-prevention initiatives at the local 
State and National levels. Th^ campaign 
teaches the public these crime- and 
drug-prevention behaviors; helps build 
safer and more caring communities; 
motivates citizens to take positive 
actions to protect themselves, their 
families and communities; and fosters 
working partnerships between law 
enforcement agencies and other 
members of the community to create an 
environment less conducive to crime 
and drug abuse. 

Boys and Girls Clubs Demonstration— 

$2.5oaooo 

The goal of this program is to promote 
the establishment of B^s and Girls 
Clubs in public bousing communities 
nationwide. B|A tvill provide resources 
to the Boys and Girls Clubs of America 
to establish new clubs in public housing 
communities where none presently exist 
and Implement program enhatKement 
models in existing dubs to demonstrate 
that this program meets the complex 
needs of children and families for whom 
public housing is home. 

Wings of tiope Anti-Dmg Program: 

Weed and Seed—^50,000 

The Wings of Hope Anti-Drug 
Progrom involves coalition building and 
c.'ornmunity partnerships, including law 
imforcemenl agencies, churches, 
biisinesses. schools, residents and other 
public and private agencies in a 
n.ultifaceled efTort to combat Lr«me ami 
dUcd drugs. The grantee, the Souihem 
w‘)ristian Lead<nhip Cfmfereoc:e, 
pniposes to espand the program to 
provide additioxial training and 
technical assistance to Weed and Seed 
pilot demonstrations. 

Nt!ighborh(K>d MobiHzarion Weed and 
Seed—$200,000 

Based on a proctiss developed in 
PhiUdelphia by Merman Wrice, this 
program provides training and leiduikal 
assistan4;e to the Weed and Seed 
demonstration sites to assist 
neighborhood residents in assuming a 
more uctive role in both the weeding 
and seeding activities. The Department 
of Housing and Urban Development 
(HUD) wiU transfer funds to B)A to 
support this initiative. 


Atlanta. Georgia, Safe Haven Multi- 
Service Educational Centers: Weed and 
Seed—S200.000 

*rhc Atlanta Safe Haven pregraro %vill 
be designed to bring together education, 
community services, law enforcement, 
health, recreation, and other groups to 
provide alternative and support 
activities for at-risk youth and other 
community residents. The Atlanta Safe 
Haven program will work closely with 
Dties m Spools. Inc., which is 
administering a Joint demonstration 
project for the Department of Justice, 
and the Department of Education and 
Housing and Urban Development to 
support implementation of Safe Haven 
Multi-service Educational Centers in 
Weed and Seed taiget communities. 

Flonda Business Alliance Program: 
W'eed and Seed—$96,550 

The Florida Chamber of Commerce In 
Tallahassee, Flonda. has developed a 
Business Alliance program that works in 
partnership %vith local businesses to 
establish drug-free workplace assistance 
programs and to enlist their support for 
local community redevelopment efforts. 
B).^ has provided funds to the Florida 
Chamber of Commerce to provide 
training to five sites in Florida for 
development of the Business Alliance 
program. 

Strategic Intervention for High-Risk 
Youth—$150,000 

This is a joint venture with the Center 
for Addiction and Substance Abuse 
(CASA), the Annie Casey Foundation, 
the Ford Foumiation. the RockefeDer 
Foundation, the Pew Charitable Trufrts 
and coordinated with the Office of 
Juvenile |ustice and Delinquency 
Prevention, The program teats a variety 
of intervention strategies for preventing 
and controlling illegal drugs and related 
crime and fostering healthy 
development among youth from dnig- 
and crime-ridden nei^borboods. BJA’s 
Fiscal Year 1993 funds will suppiirt 
training and technical assistance efforts 
in Support of demonstration sites in 
Austin, Texas; Bridgeport, Conneclicul; 
Memphis. Tennessee; and Seattle, 
Washington. Savannah, Georgia, may be 
added as a demonstration site in FY 
1993. 

Wings of Hope Anti-Drug Program 
ISCLC)—Atlanta—$225W) 

The purpose of this comprehensive, 
church-based prevention program, 
implemented by the Southern Christian 
Leadership Conference in Atlanta, 
Georgia, is to demonstrate the 
effectiveness of partnerships and 


coalitions in the development and 
implementation of innovation 
community-based strategies to reduce 
crime, violence, and the demand for 
illicit drugs. This program will continue 
to provide assistance to the Weed and 
Seed communities of Thnmatville 
Heights and Inglewood. 

BJA will also examine the following 
proposals at the suggestion of Congress: 

Columbia University Center on 

Addiction and Substance Abuse: 

High-Risk Youth Anti-Drug Program 
Hawaii; No Hope In Dope 

Ejihanceii Prosecution, AdjudicaUun. 
and Corrections 

Model State Drug Control Statutes— 
S35Q.000 

This program, which Is being 
implemented by the American 
Prosecutors Research Institute (APRIJ, 
will continue to facilitate the adoption 
and implementation of model 
comprehensive drug control statutes 
which strengthen the States* 
investigation, apprehension, prosecution 
and punishment capabilities in dealing 
with drug offenders and organizations 
trafficking in illegal drugs and narcotics. 

Court Performance Standards—Phase 
111: Training and Technical Assistance— 
S250^ (est.) 

The purpose of this program is to 
enhance performance of large- 
jurisdiction courts to meet the increasing 
numbers of Illicit drug trafficking and 
drug-related violence casos being 
referred for adjudication. This will be 
accomplished by providing training and 
technical assistonce to courts to help 
them meet court performance standards 
developed by the National Center for 
State courts (NCSC). During phase 111 in 
FY 1993. the NCSC will continue to 
provide training and tecdinical 
assistance to dononstration tiles, 
evaluate the impact of implementing the 
Trial Court Performance Standards, and 
implement a national marketing 
strategy. 

South Carolina. Mociel Stale Grand 
Jury—$500,000 

Ihe purpose of this project is to 
continue to demonstrate the South 
Carolina Grand jury Project's operations 
and to assist in repbeating this 
Statewifie Project in other States. This 
program will be implemented by the 
South Carolina State Attorney Generars 
Office. 
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Local Drag Prosecution 

Innovative Projects end Assessments— 
$050,000 (est.) 

Directed toward prosecutors who try 
dnig*related cases, this program is 
designed to provide Slate and local 
prosecutors with new and innovative 
approaches to improve local * 
investigation and prosecution of drug 
offenses as well as to organize 
community resources for a 
comprehensive strategy* to eliminate 
illegal drugs. Implemented by the 
American Prosecutors Research Institute 
(APRl) in FY 1993. this strategy will be 
the primary Weed and Seed technical 
assistance resource available to local 
prosecutors. 

Statewide Training for Local 
l^secutors—$150,000 (est.) 

This program, implemented by the 
American Prosecutors Research Institute 
(APRl), provides for national 
dissemination of a training curriculum 
with techrucal support to each State to 
provide advanced comprehensive 
training to local prosecutors assigned 
full-time to drug units and task forces. 

Federal Alternatives to State Trial 
(FAST)—$150,000 

The purpose of this program (s to 
demonstrate the potential beneftts of 
transferring selected Stale drug 
trafficking and gun cases to the Federal 
system utilizing Philadelphia Assistant 
District Attorneys cross-designated as 
Assistant U.S. Attorneys to develop and 
prosecute these cases in Federal Court. 
This program will be implemented by 
the current grantee, the Philadelphia 
District Attorney’s Office. 

Domestic Assistant Response Team 
(D.A.R.T,)—$200,000 

ITils program will continue BJA’s 
suptK>rt for Phase II of this 
comprehensive domestic violence 
intervention and prosecution program. 
This project coordinates law 
enforcement, victim assistance, and 
social services to spouses and their 
children in the early stages of physical 
and emotional abuse between 
cohabitating partners. The grantee of 
this initiative is the Philadelphia District 
Attorney’s Office. 

Private Sector Prison Industry 
Enhancement (PIE) Certification: 
Technical Assistance and Training 
Program—$100,000 

The purpose of this project is to 
continue to provide technical assistance 
and training to currently certified 
agencies, interested organizations, and 
applicants for the Private Sector Prison 
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Industry Enhancement (PIE) 

Certification Program. The PIE program 
provides exemption from Federal 
constraints on the marketability of 
prisoner-made goods by permitting the 
sale of these products in interstate 
commerce. Up to 50 non-Federal prison 
industry programs may be certified for 
this exemption when their operation has 
been determined by the DJA Director to 
meet statutory and guideline 
requirements, 

MuUf jurisdictional Task Forces and 
Complex Financial Investigations 

Washington. D.C. Metropolitan Area 
Drug Enforcement Task Force (MATF)— 
S2.000.000 

The purpose of this continuation 
program, administered by the host 
agency, the Arlington County. Virginia. 
Police Department is to demonstrate, 
through coordinated planning, 
administration and operations, the 
ability of Federal. State, and local law 
enforcement agencies to suppress illicit 
narcotics and drug trafficking and the 
violence associated %vith it in a major 
metropolitan area. Grant funds support 
only State and local efforts. The 
Washington. D.C.. Drug Enforcement 
Administration Field Division is 
responsible for managing operations. 

For activities authorized by Public Law 
100-990. $2,000,000 shall bo transferred 
to B|A for the MATF activities. 

State and Ixxial Participation in Federal 
Task Forces—$16,000,000 

State and local law enforcement 
agencies are participating in Federal 
drug enforcement and organized crime 
task forces. 

Assistance will be provided to the 
State and local participating agencies in 
the form of overtime payments made 
available through cooperative 
agreements with the Federal agencies. 
As directed by the FY 1993 
Appropriations Act. BjA %vill distribute 
$10,700,000 to the Drug Enforcement 
Administration (D£A| and $5,300,000 to 
the Office of the Deputj' Attorney 
General. Organized Crime and Drug 
Enforcement Task Force section, for 
overtime payments. 

Organized Crime Narcotics (OC.N) 
Progra m—$2,600,000 

The OCN Program was initiated by 
B|A to demonstrate the effectiveness of 
law enforcement agencies working 
together under a shared management 
concept to attack multijurisdictional 
criminal conspiracies involving 
narcotics. 


Organized Crime Narcotics (OCN) 
Trafficking Enforcement P^gram— 
New Directions 

The Organized Crime Narcotics 
(OCN) Program demonstrates the 
effectiveness of law enforcement 
agencies working together under a 
shared management concept to attack 
multi-jurisdictional criminal 
conspiracies involving narcotics, usins a 
management control group to establish 
operating policies and procedures, and 
to rank order enforcement targets and 
allocate and direct joint resources. 

Fiscal Year 1993 funds will be used to 
award up to 10 projects, which will 
expand the OCN concept to concentrate 
on new initiatives. 

Organized Crime Narcotics (OCN) 
Statewide Integrated Resources 
Model 

The purpose of this continuation 
program is to demonstrate the 
effectiveness of coordinated, 
multijurisdictional investigations and 
prosecutions involving Federal. State 
and local enforcement agencies against 
organized narcotics trafficking. Existing 
projects, located in the Arizona 
Attorney General’s Office and the 
Florida Department of Law 
Enforcement, will continue a multi¬ 
agency response to commonly shared 
major drug crimes throughout each of 
their regional areas. 

Organized Crime Narcotics (OCN)— 
Center for Task Force Training 
(CenTF) 

The Center for Task Force Training 
(CenTF) provides for the delivery of 
specialized training to 
multijurisdictional narcotics task force 
commanders in the area of management 
and command of task force 
investigations and prosecutions. 
Training provided will address such 
specialized areas of multijurisdictional 
enforcement expertise as jurisdictional 
differences, varying authorities and 
disciplines, case control, use of 
computer tPchnolog>' for task force 
commander management and 
operational activities, target selection, 
and task force establishment. The 
Institute for Intergovernmental Research 
(HR) will be invited to submit an 
application for continuation of this 
program in Fiscal Year 1993. 

Organized Crime Narcotics (OCN) 
Troining and Technical Assistance 
The purpose of this project is to 
provide dedicated training and technical 
assistance In support of the OCN 
demonstration efforts represented by 
the OCN—New Directions, OCN— 
Statewide Intelligence Sharing, and the 
OC.N—Statewide Integrated Resources 






Federal Register / 


Model (SIRM) programs. The Institute 
for Inlergov'emmental Research (TO), 
will be invited to submit an application 
for continuation of this program in 
Tiscal Year 1993. 

Pinancia) Investigations (FINVRST)— 
S3.1S0^ 

The Financial Investtgations Program 
is a demonstration effort to develop and 
implement centrally coordinated 
multi jurisdictional financial 
investigative activities direct^ toward 
removing the profit incentive from drug 
traffickers. The program involves 
detecting and identifying hidden assets 
acquired with the process from drug 
trafficking, tracing narcotics-related 
financial transactions, identifying 
criminal financial stnictures and money 
laundering schemes, and asset forfeiture 
administration. 

Financial investigations Demonstration 

(FtNVEST) 

The Financial Investigations Program 
is designed to demonstrate the 
effectiveness of coordinated 
multijurisdlctional financial 
investigations and prosecutions, using 
the shared management concept. In 
attacking the profit motive of illegal 
narcotics trafficking at the State and 
local levels. Fiscal Year 1993 funds will 
provide for noncompetitive continuation 
of the twelve current demonstration 
projects. 

Financial Investigations (FINVEST) 

lYaining and Technical Assistance 

The purpose of this program is to 
provide d^icated training and technical 
assistance in support of the FINVEST 
demonstration efforts in twelve current 
sites. The Institute for 
Intergovemroenlal Research (HR) will be 
invited to submit an application for 
continuation of the program In Fiscal 
Year 1093. 

Financial Investigation and Money 

laundering—Training and Technical 

Assistance 

The National Association of 
Attorneys General (NAAC) will develop 
legislative and enforcement tools 
necessary to prevent the laundering of 
drug funds and. whesc necessary, to 
assist in the investigation and 
prosecution of money laundering cases. 
This program will provide Stale 
Attorneys General with technical 
assistance to implement the model 
financial investigations and money 
laundering units tliat can be documented 
for future replication. 

Regional Prosecution Program—4500.000 

The purpose of this program is to 
demonstrate a formal inteiiurisdictionaL 
prosecutor-led task force focused on the 
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investigation and prosecution of illegal 
drug manufacturing and distribution 
organizations operating within their 
contiguous jurisdictional boundaries. 
This program will provide funding to 
continue the American Prosecutors 
Research Institute’s technical assistance 
support to the two active demonstration 
projects and up to two new 
demonstration sites to be selected under 
the program announcement. 

Asset Forfeiture Training for 
Prosecutors and for Training Financial 
Investigators—$175,000 

This program is designed to train 
State and local prosecutors and selected 
local law enforcement officers in 
implementing effective Slate forfeiture 
statutes* The training will address the 
key provisions of these statutes: dvil (in 
rem] administrative and criminal 
forfeiture procedures, substitute asset 
provisions, money laundering 
provisions, and property management 
procedures. Training will be protided in 
eight to 10 additional States, bi addition, 
the dissemination to appropriate law 
enforcement and prosecuting agencies of 
existing documentation describing the 
“Assol Forfeiture Case Management and 
Tracking System,"* developed by the 
New York County District Attorney’s 
Office (a previous grantee), will now be 
included in the program activities. This 
program will be implemented by the 
America Prosecutor’s Research Institute 
(APRI). 

COMMAND 

Congress suggested that B|A examine 
a proposal by the District Attorney of 
Los Angeles and the COMMAND 
orgamzation. 

Jieseorvh and Evaluation 

B|A—State Reporting and Evaluation 
ProKram--$500,0U0 (est.) 

Section 501(c) of the Act requires that 
programs funded with formula grant 
funds contain an evaluation component. 
Section 522 requires each Slate to 
provide BJA with a summary of its grant 
activities and an assessment of the 
impact of these prognims on the needs 
identified in its statewide drug strategy. 
The B)A Director is required to submit 
to Congress an annual report %vh{ch 
contains BJA evaluation results of 
programs and projects and State 
strategy implementation. This program 
will continue to be implemented by the 
lustice Research Statistics Association 
URSA). 

Evaluation of Uiicretionary and Formula 
Grant Programs 

The purpose of this program is to 
evaluate BfA’s Formula and 


Discretionary Grant Programs and to 
kientify and disseminate information to 
States and local jurisdictions on what 
works. Consistent with the Act, B)A will 
support evaluations of selected 
discretionary and formula grants, with 
prionty given to the Weed and Seed 
strategy. Remaining Fiscal Year 1992 
funds set aside for evaluation are 
available to the National Institute of 
justice for the Fiscal Year 1993 efforts. 

Statistics, InformatUm Systems, and 
Technology 

Bureau of )uslice Assistance (BJA) 
aearinghouse—Saoaooo (est.) 

The BJA Clearinghouse, in operation 
since 19M serves as an information and 
dissemination source for BJA programs 
and documents. The Clear^ghouse 
reference staff responds to requests 
from criminal justice policymakers, 
practitioners, and others who need 
documents or infoimation. In addition, 
the Clearinghouse serves as a referral 
point for more extensive technical 
information. This program will continue 
to be implemented via a competitively 
awarded contract to Aspen Systems* 

Inc. 

Operational Systems Support Training 
and Technical Assistance (SEARCH}— 
$65a000 

The purpose of this continnation 
program, implemented by SEARCH: The 
National Consortium for lustice 
Information and Statistics, is to conduct 
outreach training to improve the general 
onderslanding of microcomputer 
automation and to provide criminal 
justice practitioners with information 
and demonstrations of specific criminal 
justice applies lions. It is designed to 
provide short-tenn technical assistance 
in order to address the specific needs of 
criminal justice agencies and to provide 
long-term tecKnli^ assistance to 
individual States (or agencies within 
States) which are not predominantly 
automated or which need assistance in 
their adoption of criminal justice 
automation. 

The purpose of this program tt to 
upgrade the capacity to improve 
criminal history records information. 

State Criminal History Record 
ImprovemmI (CHRl) Program— 
$1,944,637 

BJA and the Bureau of lustice 
Statistics (B)S) will continue to assist 
the States in improving the accuracy, 
completeness, and timeliness of criminal 
history record Information residing at 
centr^ized State repositories and 
providing such information to the 
Federal ^reau of Investigation (FBI) 
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according to developed voluntary 
reporting standards. These 
improvements are designed to serve the 
entire criminal justice system by 
ensuring more accurate and 
comprehensive criminal history record 
information and by making it possible to 
identify convicted felons for such 
purposes as determining noneligibility 
for firearms purchases. A primary focus 
of this continuation program is to assist 
States in improving disposition reporting 
of criminaJ cases. Through the Attorney 
General's Criminal History Record 
improvement (CHR1| program. B|S will 
complete its award of $27 million over e 
3-year period to the States with funds 
from B)A. As identiHed by Congress. 
$500,000 in additional funds will be 
made available for grants to specified 
States for additional improvement of 
their statewide criminal history record 
information systems. These funds, along 
with amounts mandated for this purpose 
from each State's formula grant 
allocation, will allow these States to 
begin automation of their criminal 
records. 

Additional Propolis for Information 
Systems Programs 

Should B}A allocate additional funds 
for criminal information systems. 
Congress has requested reviews of the 
following proposals: 

St Louis City Police Department 

Information System 
Commonwealth of Kentucky State 

Police 911 System 

City of Chicago Automated Fingerprint 

Identification System (ARS) 

Victims—$125,000 

In coordination with the Office for 
Victims of Crime, funds from the 
previous Fiscal Year will support 
several programs to improve system 
response to victims of crime. Victims 
issues will be given priority in other 
program areas whenever appropriate. 

lack A. N'sdol. 

seating Director Bureau of/ustice Asnistonce 

(FR Doc. 93-27070 Filed U-MZ. a45 am) 
aiLLiNQ cooc «4f»-ia<ii 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts 

Federal Advisory Committee on 
International Exhibition; Renewal 

In accordance with provisions of the 
Federa’ Advisory Committee Act (Pub. 
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L. 92-463) and General Services 
Administration regulations issued 
pursuant thereto (41 CFR part 101-6). 
and under the authority of section 
10(a)(4) of the National Foundation on 
the Arts and the Humanities Act of 1965. 
as amended [20 U.S.C. 9S9(a)(4)|. notice 
is hereby given that renewal of the 
Federal Advisory Committee on 
International Exhibitions has been 
approved by the Chairman of the 
Notional Endowment for the Arts for a 
period of two years from the date this 
Charter is filed. This committee will 
make recommendations on the selection 
of significant, contemporary American 
visual art. for presentation 
internationally in the context of major 
exhibitions, including multinational 
festivals, periodic exhibitions, and other 
major cultural events. The committee 
will also advise on the significance of 
participation by the United States 
Government in both existing and new 
exhibition opportunities and venues 
outside the United States. 

The committee will report its 
recommendations to the Chairman the 
Arts Endowment, for transmittal by the 
Chairman or the Chairman's designee to 
the Director of the United States 
Information Agency (USIA) or the 
Director's designee. 

The function of this advisory 
committee cannot be perform^ by the 
USIA. the Arts Endowment, an existing 
advisory committee or other means, 
such as public hearing. Neither agency 
nor any existing advisory committee 
possesses sufficient expertise regarding 
major international art exhibition 
venues or breadth of representation to 
offer such advice. Other means, such as 
public hearings, are not suitable for 
obtaining the necessary advice. 
Therefore, the renewal and use of this 
advisory committee is in the public 
interest. 

This charter has been filed with the 
standing Committees of the Senate and 
the House of Representatives having 
legislative jurisdiction over the 
Endowment and over the USIA and with 
the Library of Congress. 

Yvoofie SabiiM. 

Director, Panel Operations. Nrrtionol 
Endowment for the Arts. 

(FR Doc 92-27029 Filed 11-0-92:0:46 am] 
MjjMO COOC mr-ot-ii 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-206) 

Southern California Edison Coa San 
Onofre Nuclear Generating Station 
Unit 1; Environmental Assessment and 
Finding of No Significant Inopact 

The U^ Nuclear Regulator>' 
Commission (the Commission) is 
considering issuance of an exemption to 
Facility Operating License No. DPR-13 
issued to Southern California Edison 
Company (the licensee), for operation of 
San Onofre Nuclear Generating Station 
Unit 1 located in San Diego County. 
California. 

Environmental Assessment 
Identification of Proposed Action 

The proposed action would allow 
exemptions to the leak rate testing 
requirements of 10 CFR 50.54(o) and all 
leak rate testing delineated in appendix 
J. title 10 of the Code of Federal 
Regulations, port 50. Permanent 
shutdown and defueling of the San 
Onofre. Unit 1. reactor following the 
current fuel cycle. Cycle 11. is proposed 
by the licensee. Upon permanent 
shutdown, maintaining containment 
integrity will no longer be necessary to 
assure that the leakage of radioactivity 
will not exceed the allowable value 
specified in the Technical 
Spedfications. 

The proposed action is in accordance 
with the licensee's application for 
exemption dated October 1.1992. 

The Need for the Proposed Action 

The proposed exemption is required in 
order for the licensee to avoid incurring 
unnecessar>' expense, radiation 
exposure, or delay to the planned 
defueling schedule. 

Environmental Impact of the Proposed 
Action 

The Commission has completed its 
evaluation of the proposed exemption, 
and concludes that the proposed 
changes do not involve a modification to 
plant equipment or to methods of 
operation, but do permit the elimination 
of unnecessaiy^ testing. The proposed 
action affects a plant component's 
8ur\'eiliance requirements only. 
Therefore, the proposed exemption does 
not increase the probability or 
consequences of accidents; no changes 
are being made in the types of any 
effluents that may be released offsite: 
and there Is no significant Increase in 
the allowable individual or cumulative 
occupational radiation exposure. 
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Accordingly, the Commission concludes 
that this proposed action would result in 
no significant radiological 
environmental impact. 

With regard to potential 
nonradiological impacts, the proposed 
exemption involves a plant component's 
surveillance requirements only. It does 
not affect nonradiological plant eHluents 
and has no other environmental imparl. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
exemption. 

AJtemative to the Proposed Action 

Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated 

The pnnupal alternative would be 
deny the requested exemption. This 
denial would not reduce environmental 
impacts of plant operation and would 
result in unnecessary expense, 
unnecessary radiation exposure to 
operating personnel and delay. 

Alternative Use of Resources 

This action does not involve the use of 
resources not previously considered in 
the Environmental Assessment related 
to the conversion of the Provisional 
Operating License to a Full Tenn 
Operating License granted to the 
Southern California Edison Company for 
San Onofre Unit 1 dated September 18. 
1991. 

Agencies and Persons Consulted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined no! 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the foregoing 
environmental assessment, the 
Commission concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the licensee's application for 
exemption dated October 1.1992. which 
is available for public inspection at the 
Commission's Public Document Room. 
Celman Building, 2120 L Street NW.. 
Washington. DC 20555. and at the local 
public document room at the Main 
Library. University of California. Post 
Office Box 19557. Irvine. California 
92713. 


Dated st Rockville. Maryland, this 30th day 
of October. 1992, 

For the Nuclear Regulatory Commission. 
Many Rood. 

Acting Director, Project Dirretorote V, 
Division of Reactor Project liJ/JV/V, Office of 
Nuclear PLeoctor Regulation. 

|FR Doc. 92*27003 Filed MS amj 

BILUMQ COOf 7SSO-C1-II 


Advisory Commfttea on Nuclear 
Waste; Meeting 

The Ad\i8ory Committee on Nuclear 
Waste IACNW) will hold its 48lh 
meeting on Thursday and Friday, 
November 19 and 20.1992,0 30 a.m. until 
6 p m., room P-110.7920 Norfolk 
Avenue. Bethesda. MD. Notice of this 
meeting was published in the Federal 
Register on Monday. October 26.1992 
157 FR 48530). 

The entire meeting will be open to 
public attendance, with the exception of 
portions that may be closed, in the case 
of item G. to protect information 
provided In conBdence by a foreign 
source (6 U.S.C. 552b(c)(4) and 10 CFR 
9.104(a)(4)] and, in the case of item K, 
information the release of which would 
represent a clearly unwarranted 
invasion of personal privacy (5 U.SC. 
552b(c)(6)I. 

The agenda for the subject meeting 
shall be as follows: 

A. Prepare a response to a 
supplemental request from Chairman 
Selin on a systems analysis approach to 
reviewing the overall high-level waste 
program. 

B. Discuss with a representative of the 
Connecticut Department of Health 
Services the role and perspectives of a 
Slate Department of Heahh regarding 
the siting of a LLW disposal facility. 

C. Review a staff technical position on 
fault avoidance. 

D. Receive a briefing on a national 
profile of mixed wastes. 

E. Receive a briefing on the current 
status of enhanced participatory 
rulemaking related to residual levels of 
radionuclides acceptable following 
decontamination of facilities. 

F. Consider potential impacts that 
different waste forms could have on 
repository performance. 

G. Meet with the Director General of 
the British Nuclear Forum to discuss 
items of mutual interest (Open/Closed). 
Portions of this session may be closed 
as necessary to discuss information 
provided in confidence by a foreign 
source. 

H. Discuss the use of the collective 
does concept in high-level waste 
repository licensing. 


I. Discuss waste related issues, 
including the implications of the new 
energy legislation as it relates to high 
level radioactive viraste. 

). Hear a Working Group Chairmon s 
report on the ACNW Working Group on 
the Impact of Long-Range Qimate 
Change In the Area of the Southern 
Basin and Range. 

K. Discuss administrative matters 
related to Committee activities and 
items that were not completed at 
previous meetings as time and 
availability of ii^ormation permit, 
induding nominations for ACNW 
Officers for calendar year 1993 (Open/ 
Closed). Portions of this session may be 
closed to discuss information the release 
of which would represent a clearly 
unwarranted invasion of personal 
privacy. 

Procedures for the conduct of and 
partidpation in ACNW meetings were 
published in the Federal Register on 
June 8.1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and staff. Use of still 
motion picture, and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Chairman. 

The office of the ACRS is providing staff 
support for the ACNW. Persons desiring 
to make oral statements should notify 
the Executive Director of the office of 
the ACRS as far in advance as practical 
so that appropriate arrangements can be 
made to allow the necessary time during 
the meeting for such statements. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the 
Executive Director of the office of the 
ACRS. Mr. Raymond F. Fraley 
(telephone 301/492-4518), prior to the 
meeting. In view of the possibility that 
the schedule for ACNW meetings may 
be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director or call the recording (301/492- 
4800) for the current schedule if such 
rescheduling would result in maior 
inconvenience. 

I have determined in accordance with 
subsection 10(d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting (item G above) to discuss 
information provided in confidence by a 
foreign source per 5 U.S.C. 552(c)(4). 10 
CFR 9.104(a)(4) and (item K above) 
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informntion the release of which would 
represent a dearly onwarranted 
invasion of personal privacy per 5 U.S.C 
552|c0|8). 

OMed: November 1.1992 
|ohn C. lloyW. 

Advisory Commit lost Mono^ment Officer 
|FR Doc. 92-27092 Tiled 11-0-02: a 45 ami 
aituNO cooc nao-of-M 


IDockatlio.fO-4231 

Northaaot Nodaor Energy Coa 
ConakleratkMi ol leauanoe of 
Afoeodinent to FaeWty Operating 
Ucenao and Opportunity for Hearlfig 

The ilS. Nuclear Regulatory 
Commission (the Cofnmisslon) is 
considering issuance of an amendment 
to Facility Operating License Na NPF- 
49. issued to Northeast Nuclear Energy 
Company fthe licensee), for operBUon of 
the Millstone Nudear Power Station. 
Unit No. 3 located in New London 
County. Connecticut. 

The propo s ed amendment vrouk) 
revise the TecHnical Specifications to 
increase the survefRanoe test interval 
for the 4 KV bus undervoltage scheme so 
that assodated logic and alann retajm 
are iictuated once per 18 months rather 
than monthly, 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954. as amended 
(the Act) and the Commission'a 
regulations. 

By December 9,1992. the licensee may 
file a reqaest for a hearing with respect 
to issuance of the amendment to the 
subk^ct faciiity operating iicense and 
any person whose interest may be 
affected by this proceeding and who 
wishes to partlcipale as a party in the 
proceeding must file a %vritlcn request 
for a heartiig and a petition for ienve to 
intervene. Requests for a Hearing and a 
petition for leave to Intervene shall be 
tilfd in accordance with the 
Commission's *Kule8 of Practice for 
Domestic Licensing Proceedings*' in 10 
CFR part Z. Iiileresled persons should 
ooQsidt a current copy of 10 CFR r714 
which is available at die Commission's 
PuMic Docoment Room, the Cetinan 
Building. 2120 L Street NW^ 

Wiishiogtofu DC 20S5S and at the lociil 
public documant room located at the 
Learning Resources Center, Thames 
Valley State Techoicai CoUege. S74 New 
Loodoo Turnpike. Norwich. Cormeclicut 
064ea If a request for a hearing or 
petition for kava to Intervene Is filed by 
the above date, the Cooimission or an 
Atomic Safety and Lioeoslng Board, 
designated by the Commiaalon or by die 


Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition: and the 
Secretary or the designated Atomic 
Safety and Licsensing Board will fssue a 
notice of heoring or an appropriate 
order 

As required by 10 CFR 2.714, a 
petition for leave to inter\efie shall set 
forth with particularity the Interest of 
the petitioner In the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why inler\^ntk>n should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party lo the proceeding: (2) the 
nature and extent of the petitioner's 
property. finandnL or other interest In 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspectfs) of the 
subject matter of the proceeding as to 
which petitioner vrishes to Intervene. 
Any person who has filed a petition for 
leave lo intervene or who has been 
admitted as a party may amend the 
petition without requesting lea\'e of the 
Board up to fifteen (15) days prior lo the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described mbove. 

Not later Chan fifieen (IS) days prior to 
the first prehearing conference 
scheduk^ in Che proceeding, a petiCioner 
shall file a supplement to the petition to 
interveoe wh^ must indude a list of 
the contenlions which are sought lo be 
litigated io Che matter. Each contention 
must consist of a specific stalement of 
the issue of law or fact to be raised or 
conUovsrted. lo addition, the petitioner 
shall provide a brief explanation of Che 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of wlikh the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient mfonnation to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitls the petiboner to relief. A 
petitioner who fads to file such a 
supplement which satlafies these 


requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to Intervene become 
parties to the proceeding, subiect to any 
limitations In the order granting leave to 
intervene, and how the opportunity to 
participate folly in the cor^uct of the 
hearing including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to inter v ene must be filed with 
the Secretary of the Commission. ll.S. 
Nuclear Regulatory Commission. 
Washkfigton. DC 2B5SS. Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building. 
2120 L Street, NW„ Washington. DC 
20S5S. by the above date. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so Inform 
the Commission by a toll-free telephone 
caR to Western Union at 1-(B00) 325- 
0000 (in Missouri 1-(800) 342-6700) The 
Western Union operator should be given 
Datagram Identification Number N1023 
and the following message addressed to 
(olu) F. Stolz: Petitioner's name and 
telephone number, date petition was 
maHed: plant name: and pubfication 
date and page number of this Federal 
Regblef not^. A copy of the petition 
should also be sent to the Office of the 
General Counsel. U S, Nuclear 
Regulatory Commission. Washington. 

DC 2055S. and to Gerald Garfield. 
F,squire. Day, Berry 8 Howard. City 
Place. Hartford. Connecticut 06103-3499, 
attorney for the licensee. 

Nontimely filings and petitions for 
leave to intervene, amended petitions, 
supplemental petitions aird/or requests 
for hearing will not be entertained 
absent a cfelerminatloa by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
board that the petition and/or request 
should be granted based upon a 
balancing of t)»e factors sptKrified in 10 
CFR 2.714(a)(1)(iHv| and 2.714(d). 

If a request o tiearing is received, 
the Com miss ion's staff may issue the 
amendment after H completes Its 
technical review and prior to the 
compleikm of any required hearing if it 
pablishes a fitrlher notice for puMte 
comment of its proposed finding of no 
significant hazards oonsideratiofi in 
acoordanoe with 10 CFR S0.91 and 50.92. 

For further detaiis with respect to this 
action, see the appficatkm for 
amendment dat^ October 30.1992. 
which is available for public inspection 
at the Commisakm'a PMlc Doc u ment 
Room, the Gelman Building. 2120 L 
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Street. NW., Washington. DC 20S5S. and 
at the local public document room 
located at the Learning Resources 
Center. Thames Valley State Technical 
College. 574 New London Turnpike. 
Norwich. Connecticut 06360. - 

Dii!ed at Rock\'ille. Mi<r>‘Und. this 2d day 
of Noverober 190Z 

For the Nuclear Regulatory Commission 
Huy S. Vissiag, 

Acting Dtrrctor. Project Directorate /-4, 
Divisiot} of Heoctor ProjecU^/U, Office of 
%'ucjear Reactor Regu/ation, 

|FR Doc. 92-27094 Filed 11-e-02; &46 am) 
aitUMO COOC TSOO-QI-M 


Northeast Nuclear Energy Co.; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity for Hearing 

(Docket No. 50-4231 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
49. issued to Northeast Nuclear Energy 
Company (the licensee), for operation of 
the Millstone Nuclear Power Station. 
Unit No. 3 located in New London 
County. Connecticut. 

'Fhe proposed amendment would 
revise the Technical Specifications to 
extend the required surveillance testing 
for the emergency diesel generators on a 
one-time basis so that they are required 
to be tested by the 1993 refueling outage, 
but no later than September 30.1993. 
rather than by December 25,1992. which 
is now requir^. 

Before issuance of the proposed 
license amendment, the Commi.ssion 
will have made findings required by the 
Atomic Energy Act of 1954. as amended 
(the Act) and the Commission's 
regulations. 

By December 9.1992, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subieci facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
inter\'ene. Request for a hearing and a 
petition for leave to Intervene shall be 
filed in accordance with the 
Commission's "Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission's 
Public Document Room, the Gelman 
Building. 2120 L Street, NW., 
Washington. DC 20555 and at the local 
public document room located at the 


Learning Resources Center, Thames 
Valley Stale Technical College, 574 New 
London Turnpike, Norwich. Connecticut 
06360. If a request for a hearing or 
petition for leave to intervene is Hied by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition; and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspecl|s) of the 
subject matter of the proceeding as to 
which petitioner wishes to interv ene. 
Any person who has Bled a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described a^ve. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
schedule in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner Intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 


the applicant on a motenul issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permittod to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
Intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S 
Nuclear Regulatory Commission. 
Washington. DC 205S5. Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building. 
2120 L Street. NW., Washington. DC 
20555. by the above dale. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a loll-free telephone 
cat] to Western Union at 1-(600) 325- 
6000 (in Missouri H^) 342-6700) The 
Western Union operator should be given 
Datagram Identification Number N1023 
and the following message addressed to 
|ohn F. Slolz: Petitioner's name and 
telephone number, dale petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission, Washington. 

DC 20S55. and to Gerald Garfield. 
Esquire. Day. Berry* A Howard. City 
Place. Hartford. Connecticut 06103-3499, 
attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted upon a balancing of 
the factors specified in 10 CFR 
2.714(a){l)(iHv) and 2,7l4.(d). 

if a request for a hearing is received. . 
the Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if if 
publishes a further notice for public 
comment of its proposed finding of nu 
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s^iftcanl hazards consideration in 
anoordance with 10 CFR 50.91 and 50^. 

For further details with respect to this 
action, see the application for 
ametidcnoni dated October 22,1992, 
which is available for pubtic inspection 
at the Commission's Public Document 
Room, the Cehnan Building 2120 L 
Street NW., Washington. DC 20S55. and 
at the local public document room 
located at the Learning Resources 
Center. Thames Valley State Technical 
College. 574 New London Turnpike. 
Norwich. Connecticut 05300. 

Dated at Rockville. Maryiatid. this 2d day 
of NoYeiuber 1902 

For the Nodesr Regulatory Commission 
Guy S. Msdag. 

Acting Director, Pro^t Dirtciontic 7-4. 
Dirition of Reactor Profo^ — t/Ih Office of 
Nuclear Reactor Reguhtror 
|FR Ooc 92-27095 Piled 11-0-92 9:45 am] 
aituMO eooc 


lOocUet Hoa. SO-27S-OLA-2; Sa-323-OtA- 
2; ASLBP Na 92-4e9-<»-01>-2 
fConstrucOon Period Recovery)! 

Atomic Safety and Licanaing Board; 
Prehearing Conference 

In the Matter of Psciftc (^s and HWctrlc 
Co. (Dtablo Canyon ^fudtnlr Piwer Flint 
Ufuls 1 and 2) Facility Opemting Ucensm No 
DPR^a<idyeR-e2 
Novwnher Z 1992. 

Notice is herelyy given that, in 
accordance urith the Atomic Safety and 
Licensing Board's Memorandum and 
Order (Filing Schedule and Prehearing 
Conference), dated September 24.1992 
(LBP-92-27). a prehearing conference in 
this proceeding involving the proposed 
extensions of the operating licenses for 
the Diablo Canyon Nuclear Power Plant, 
Units 1 and 2. to recover or recapture 
the period of construction of the 
reactors. %vill commence at 9*30 a.m. on 
Thursday. December 10.1992. at the City 
Hall Council Chambers. 990 Palm St.. 

San lAits Oinspo. Cahfomia 93401. The 
conference wilt continue, to the extent 
necessary, on Friday. December 11. 

1992. beginning at 9 a.m. 

Among matters to be considered at 
the conference are the neviaed 
intervention petition filed on October 26. 
1992 by Mothers for Peace. Inc., 
including the standing of the petitioner 
and the delineation of the key issues or 
contentions m the proceeding, and. as 
necessary, schedules for discovery and 
for further prehearing conferences and 
the evidentiary hearing, and such other 
matters as may aid m the orderly 
disposlUon of the proceeding. Parlies or 
the petitioner for intervention %vho wish 
to submit a proposed agenda for the 


conference specifying matters they wish 
to have discussed are invited (although 
not required) to do so. Such a proposed 
agenda should reach the Board and 
parties/petitioner no later than Friday, 
December 4.1992, 

lo accordance writb 10 CFR 2.715(a). 
the Board will heor oral limited 
appearance statements at this 
prehearing conference. Any person not a 
party to the proceeding or a petitioner 
for intervention will be permitted to 
make such a statement, either orally or 
in writing, setting forth his or her 
position on the issues. These statements 
do not constitute testimony or ev idence 
but may help the Board and/or parties 
In their deliberations on the extent of 
the issues to be considered. 

Oral limited appearance statements 
will be heard from 7 p jn. to 9 p.m. on 
Thursday. December 10.1992 (or such 
lesser time as is necessary' to 
accommodate speakers who are 
present). (To the extent that the Board is 
apprised of a need to accomodate 
further speakers, it will do so at the 
beginning of any session that maybe 
necessary on Fi iday morning. December 
11.1992.) The niunber of persons making 
oral statements and the time allotted for 
each statement may be limited 
depending on the number of persons 
present at the designated time. 
(Normally, each oral statement may 
extend for up to Five (5) minutes.) 
Wntten statements may be submitted a\ 
any time. Written statements, and 
requests for ora) statements, shotild be 
submitted to the Office of the Secretary. 
Docketing and Service Branch. US. 
Nuclear Regulatory Commisaion. 
Washington. DC 20&SS, A copy of such 
statement or request should alao be 
served on the Chairman of this 
Ijicenaing Board. 

Documents relating to this application 
are on file at the Local Public Document 
Room, located at the California 
Polytechnic State University. Robert E 
Kennedy Library. Govenunenl 
Docttmeola and Maps Department San 
Luis Oblspa California 93407, as well as 
at tha CocunissioQ's Public Document 
Roocn. The Celman Building. 2120 L St.. 
NW.. Waahinglon. DC 20037. 

Bethesda. Maryland 
November Z1992. 

For the Atomic Safety and Licensing Board 

ChaHas Bechhoelef. 

Chotrman, Affnurisfratire fudge 

IFR Ooc. 92-27097 Fried 11-6-92 645 imi) 
9xtM ooec isea-o%-u 


OFFICE OF MANAGEMENT AND 
BUDGET 

Office of Federal Procureinent Policy 

(Issuance of Policy Letter 92-4J 

Procurement of Envlronmcntalty- 
Sound and Energy-Efficient Products 
and Services 

AGCNCV: Executive Oilke of the 
PresidenL Office of Management and 
Budget. Office of Federal Procurement 
Policy (OFPP), 

action: Final Issuance of OFl'P Policy 
Letter 92-4. 


summary: Policy Letter 92 -4 esiablisbes 
Executive bmndt policies for the 
acquisition and use of en\ironmenla)ty 
soand. energy-efRdent products and 
services. The Policy Letter also provides 
guidance to be followed by Executive 
agencies In implementing Section 0002 
of the Resource Conservation and 
Recovery Act (RCRA) (42 U.S.C. 0962) 
and Executive Order 12700. Oclober 31. 
1991. Federal Agency Recycling- and the 
Council on Federal Recycling and 
Procurement Policy. 

FOR FURTHER INFORMATION CONTACT: 
Charles W. Clark, OFPP. Office of 
MHoagement and Budget. Wasliijiglun. 
DC 20S0Z (202) 39S-6805. 
suRRLEiicirrAfiY information: a draft 
of Policy Letter 92-4 was published In 
the Federal Register for review and 
public conunent on March 24.1992 (57 
FR 10194). Comments were received in 
response lo the Federal Register notice 
from 19 Government and 10 private 
organizationa. All comments were 
re^wed and. where warranted, 
chaoges have been made in the firud 
Policy Letter. The main issues and 
concerns raised daring the comment 
period are senimarized below; 

1. Dfffnifions. Both Government and 
private organizations requested that 
definttiorTf of several key terms be 
provided in the Policy Letter. These 
comments were accommodated by 
adding definitions of the following 
terms: poet-consumer waste, recycled 
materials, mvirofifnentally-sound. cost 
effective procurement preference 
program, and preference. 

2. AppItcabiHty to State and Local 
Governments. Several Federal agencies 
recommended that RCRA requirements 
for state and local government activities 
be provided in OMB Circular No. A-102 
rather than in Policy Letter 92-4, OFPP 
concarred and deleted from the Policy 
Letter the reference to 'procuring 
agency** which included state and local 
governments. 
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3. Certiftcaihn Requirements. 
Numerous comments were received 
regarding the requirement to have 
vendors provide certification of the 
amount of ^'recovered materior or 
^post-consumer^ waste contained in a 
product These comments ranged from 
stating that the requirement to have 
vended certify minimum content was 
useless to requesting that standard 
certincatiofis be developed and included 
in the Federal Acquisition Regulation 
(FAR}. The Policy Letter was modified 
to limit the circumstances under which 
ccrlincations are required. The PoHcy 
(setter now requires that certifications be 
obtained in only two circumstances: 

a. Pursuant to Paragraph 7.a.(6) where 
contracts are awarded wholly or in part 
on the basis of recovered content 
requirements, and 

b. For items covered by the 
Environmentii] Protection Agency (KPAl 
guidelines pursuant to Paragraph 
7.c,(l)(c). 

Where contracts (whether for 
guideline or non-guidcline items) require 
minimum amounts of recovered 
materiaJs or post-consumer waste, the 
contractor/vendor will be required to 
certify compliance in providing the item 
to (he Government. Absent specific 
statutory requirements, false 
rertirications on recovered material 
content standards should be treated 
similar to other false certifications. 
Product and material substitution 
problems are no! limited to contracts for 
items containing recovered material 

4. Verification of Certifications, 
Several agencies commented that 
content certifications and certifications 
pertaining to the amount of recovered 
nuiteriais used In a contract cannot be 
verified, at least cost-effectively. 
Verification procedures are required by 
RCRA. Section 6002(l){2)(cJ and arc 
included In the Policy Letter in 
Paragraph 7.c.(l)(c) for items covered by 
the FJ*A guidelines. RCRA states that 
such procedures shall be "reasonable ** 
Accordingly, agencies have some 
flexibility in selecting veriRcation 
procedures, and over time, competition 
in the marketplace coupled %vith good 
contract administration practices should 
work to validate most certifications. 

5. Incompatibility with the Fetieral 
Property Administrative Services Act of 
J9i(L One agency stated that provisions 
in the Policy Letter requiring agencies to 
give preference in their procurements to 
items containing **reco\‘ered materials" 
were inconsistent with the Federal 
Property Administrative Services Act 
(FPASA) (41 U.S.C. 253(a)). The FPASA 
requires solicitations to include product 
tlescHpliona that "include restrictive 
provisions or conditions only to the 


extent necessary to satisfy the needs of 
the Executive a genc y or as authorized 
by law." It is OFPFs opinion that items 
covered by the EPA guidelines ore 
"required by law" to be given a 
preference. Accordingly, preferences for 
such items are not incompatible with the 
FPASA. Contract awards for products 
not covered by the EPA guidelines 
should lie made on the basis of open 
competitiofL and awards to products 
containing recycled materials should be 
made only where the products compete 
favorably on a price and performance 
basis with other products. 

6. Special Requirements for Paper, 

The Join! Committee on Printing (JCP) 
stated that section 7.cL(5) of the 
proposed Policy Letter (the section 
dealing with affirmative procurement 
programs) was inconsistent with 
existing procureo^ent law. The )CP 
interpreted the proposed provision to 
mean that contract awards should be 
made solely on the basis of recovered 
material content without consideration 
of price. Other agencies also commented 
on this provision, and section 7.d.(5) has 
been revised to Indicate that contract 
award should be made on the basts of 
"price and other factors.*' The JCP also 
provided other language that has been 
incorporated into Paragraph 7.b. of the 
final Policy Letter. The JCP 
recommended also that agencies not be 
required to develop affirmative 
procurement programs for paper and 
printed products. This suggestion was 
not adopted as RCRA requires that each 
agency develop an affirmative 
procurement program for the items 
covered by the EPA guidelines (CFR 
246-250 and 252 and 253). There is no 
provision for waiving this requirement 

7. $10X100 Threshold. RCRA. Section 
(6002(a)). requires that agencies* 
affirmative procurement programs apply 
to purchases of guideline items costing 
$10,000 or more, or where the quantity of 
such items, or functionally-equivalent 
items, acquired in the course of the 
preceding year was $10,000 or more 
Several agencies suggested that tJte 
$10,000 threshold be increased to $251)00 
to correspond to the small purchase 
threshold. These agencies are concerned 
that applying RCRA to small purchases 
will negate the efficiencies achieved 
through the use of the Government's 
"credit card program." OFPP agrees that 
the RCRA thieshold should be raised to 
coincide with (be small purchase 
threshold. However, increasing the 
threshold requires a statutory change 
and it cannot be accomplish^ by this 
Policy Ijetter. The $10,000 threshold 
applies only to the items covered by the 
^A guidelines and It should not inhibit 


the use of the credit card as a means of 
paying for most items. 

6. Price-Content Requirements Trade- 
Off, Comments were received that 
contracting officers could not make 
trade-offs between price and recovered 
material content requirements, 
particularly in sealed bidding situations. 
The Policy Letter has been changed to 
accommodate these concerns. In scaled 
bidding situations, award should be 
made to the lowest responsiv'e. 
responsible bidder. 

9. Competititon. Several agencies 
recommended that the statutory 
reference provided at RCRA. Section 
e002(c). regarding the necessity of 
maintaining a satisfactory lev^el of 
competition be added to the Policy 
Letter. This suggestion has been adopted 
at Paragraph 7,c,(2)(d) of the Policy 
Letter. 

10. Paper Standards, Two comments 
suggested that the Policy Letter adopt 
the recycled paper definitions, 
standards, measurement and labeling 
guidelines recently issued by the 
Recycling Advisory Council (RAC), 
OFW does not agree or disagree with 
the use of the RAC standards. In 
commenting on the Policj' Letter, 
however, the JCP noted that It and not 
OFPP had the legal authority^ for 
formulating content and other standards 
relative to paper. Accordingly, if the 
RAC definitions and standards are to be 
adopted, they must be adopted by the 
JCP. the General Services 
Administration (GSA). or other 
appropriate standard-setting body. 

11. Coordination With Private 
Standard-Setting Bodies. Several private 
concerns noted that it was very 
important that uniform Federal 
standards be established and that each 
agency should not be establishing its 
o«vn standards for paper and other 
products. OFPP agrees with this and 
included a provision in the Policy Letter 
that requires agencies to coordinate 
with the private sector, and utilize 
private sector standard setting bodies in 
developing product standards pursuant 
to the provisions of OMB Circular No. 
A-119. This policy is set forth In 
paragraph 7.a.(5). 

12 Minimum Content Standards, One 
private sector firm noted that it was not 
appropriate for OFPP to promote nor 
require minimum content standards for 
products to be acquired by the 
Gov'emraent. This organization 
indicated that such content standards 
would disrupt norms! market operations 
and fa\t>r suppliera that have access to 
recycled materials over suppliers wrbo 
are dependent on open moHcet sources 
for the acquisition of such materials 
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OFPP agrees that it should not establish 
minimum content requirements for the 
large body of items not presently 
covered by the EPA guidelines. 

However, EPA was tasked, pursuant to 
RCRA, to identify items where market 
conditions are such that recycled 
content requirements are appropriate. 

13. Prwe Preferences. Several 
comments suggested that the only way a 
preference program would work would 
be for OFPP to provide a price 
preference (10 percent was most 
frequently suggested) for products 
contiiining recycled mafenals over 
products that did not contain recycled 
materials. OFPP cannot accept the 
recommendation as there is no legal 
mandate for such preference. 

14. Life Cycle Coat Analysis. Several 
organiiations in commenting on the 
Policy Letter indicated that (he 
Government should make better use of 
life cycle cost analysis. These 
organizations suggested that product 
longevity and the reusability or 
recyclability of products be considered 
in Initial purchase decisions. The Policy 
Letter supports the use of life cycle 
costing and an environmcntally-sound 
product is defined as a product or 
service thot is less harmful to the 
environment to use. maintain, and 
dispose of than a competing product or 
service. In addition, OFPP issued a 
memorandum on life cy cle costing in 
September 1991. The memorandum 
explained that factors such as energy 
conservation, material recycling and 
reduction of the waste stream required 
more emphasis in agency acquisition 
plans and suggested that agencies take 
advantage of existing life cycle cost 
training. 

15. Needs Determination. Several 
agencies suggested that the decision to 
acquire environmentally-sound products 
is a decision that must be made by the 
user of the product and not by the 
procurement office. These agencies 
stated (hat the Policy Letter should be 
reoriented to target ’'requisltioners^ 
rather than the buyers. Other agencies 
suggested that it was not appropriate to 
put "requirements determination" 
provisions in the FAR. OFPP 
understands the necessity of keeping the 
FAR focused on the procurement 
process. However, the FAR currently 
places many "non-procurcmcnt" 
requirements on agency heads and the 
RCRA specifically tasks OFPP with 
responsibility for coordinating the 
RCRA policy with other policies for 
Federal procurement. The best place to 
coordinate such policy is In the FAR. 
Preference programs for labor surplus 


areas, small and disadvantaged 
businesses, and purchase of domestic 
products are all carried out through the 
procurement process pursuant to 
provisions in the FAR. 

15. Scope. Several agencies 
commented that the Policy Letter was 
not clear as to whether it applied only to 
items covered by EPA guidelines or to 
all products and services. The Policy 
Letter is intended to apply to all 
products and services. However, there 
are differing requirements for the 
guideline items than for other items. 
Agencies should follow the requirements 
in Paragraph 7.a. for all products and 
services. The provisions of 7.b. should 
be followed by all agencies for p^er. 
and the provisions in paragraph 7.C. 
should be followed for the guideline 
items. 

17. Construction Projects. Several 
agencies stated that it was very difficult 
to collect data on recovered materials 
used in construction projects. They 
suggested that guidance be provided in 
the Policy Letter to detail how agencies 
should collect such data. OFPP a^es 
that it is necessary to develop guidance 
with regard to the collection of data 
under construction projects. This 
guidance will be addressed by one of 
the working groups now being 
established to further the 
implementation of Executive Order 
12780. 

18. Remanufactured Products. Se\'eral 
comments suggested that the 
requirement to use -rcmanufaclured" 
pr^ucts be added to the Policy Letter. 
This suggestion was adopted by adding 
"remanufactured" products to Paragraph 
7.a.(4). It is noted that FAR 10.010 
already provides for the use of 
"reconditioned material" by the 
Government. 

19. Evaluation Factors. Some agencies 
commented that energy efficiency and 
environmental factors could not be 
considered in the award of contracts, 
particularly for sealed bids. Paragraphs 
6.a. and b. of the Policy Letter have been 
clarified to indicate that energy and 
environmental considerations be 
considered, along with estimated cost 
and other relevant factors, in the 
development of purchase requests, 
invitations for bids, and solicitation for 
offers. In addition, the Policy Letter 
provides that where cost and other 
factors are equal, preference be given to 
energy-efficient, environmentaliy-sound 
products. 

20. Subcontractors. The question of 
whether subcontractors would be 
required to submit content certifications 


was raised in several comments. OFPFs 
view is that it is up to the prime 
contractor to oversee subcontractors, 
and certifications required under the 
contract will be made by the prime 
contractor and not the subcontractors. 

21. Reporting Requirements. Most 
Federal agencies requested that the 
reporting requirements for affirmative 
procurement programs be developed 
and only minimum, essential data be 
collected. OFPP agrees with this 
suggestion. The specific data elemenis 
to be reported to OFPP and EPA 
pursuant to Executive Order 12760 and 
RCRA will be developed and 
coordinated through the Federal 
Recycling Council. 

22. Pollution Prevention. One 
comment suggested that the Policy 
Letter address pollution prevention, 
particularly pollution generated in the 
manufacture of an item: e.g.. virgin vs. 
recycled paper, chlorine bleach vs. 
hydrogen bleach: vegetable ink vs. 
petroleum ink: single-sided copying vs. 
dual-sided copying, and the use of water 
soluble glues and bindings. While each 
of these practices have merit, the Policy 
Letter is not intended to dictate 
manufacturing nor copying practices 
The suggestions were considered to be 
outside the scope of the Policy Letter. 

23. Energy Efficiency. One comment 
stated that the Policy Letter should 
specifically mention "solar energy" and 
"water efficiency devices." This 
suggestion was adopted, in part, by 
adding a reference to "water efficiency 
devices" in Paragraph 7.8.(4) of the 
Policy Letter. Solar enetgy was no 
included as the purpose of the Policy 
Letter is not to promote specific 
technologies. 

24. Newsprint. A comment was 
received that the Policy Letter should 
mention the benefits of using newsprint 
particularly for short-life documents. 

The Policy Letter does this. A new 
paragraph was added at 7.b.(4) to 
provide for the use of lower-grade 
papers for short-life documents. 

25. Paperwork Approval. Several 
agencies asked whether each agency* 
must obtain approval to collect 
certifications or whether this would be 
done by one agency. OFPFs view Is that 
each agency should request appropriate 
paperwork clearances on an interim 
basis. However, in the long run, it would 
appear appropriate for GSA to obtain 
this clearance on the Government-wide 
basis similar to other paperwork 
requirements associated with the FAR. 





F»dernl Regigtcr / Vol. 57, No. 217 / Monday. November 9. 1902 / Notices 


53365 


tlalecl: Novvmbef Z 19QZ 
AMmi V. Bumuuw 
AdmmhUvtor. 

POLICY Umra NO W 4 

TO THE I iKADS OP EXECUTIVE 
DEPARTMENTS AND ESTAWJSICMENTS 

SUD)HCT; ProcarfMMMii erf Envirofimcnlal)> 
Scrund «od Energy-Efflciunt Products and 
Services 

1. Purpose, This Pc4icy Letter provides 
Executive branch pollctet for the acquisition 
and use of environmentany>sound. energy' 
rfficUmt products and services 

Z Sup**nm9k>m infomotion. The Policy 
letter supersedes and canceb OFPP Policy 
Letter 76-1. FederoJ PnKvnmrnl Policy 
Concerning Energy Con3ervotion, dated 
August 6 1976: Supplement No. 1 To Policy 
Utter 76-1. dated Juty Z 19aa and OFPP 
Policy letter 77-1. Proevromenf of Prodvetf 
thot Conjoin Recycled Moterioi dated 
February Z 1977. 

X AuUtority. The Policy Letter » tsaued 
pursuant to aection 0(sj of the Office of 
Fedcnil Procuretnent Wlc>’ (OFPP) AcL as 
amended. 41 US.C 405. and section 0002 of 
die Resource Conservation and Recovery Act 
(RCRA). 42 U3X:. fiOOZ RCRA. section 0002 
requires OFPP lo issue ajordinaled policies 
to nuiximixe Federal use of recoven^ 
materiaL 

4. Definitiom. 

a. Executive Agency. Means an Executive 
departuMsit. and an b^pendent 
establishinent withio the meaning of 5 U.S.C 
10L 10Z 10}{1) and 104(1). respectively. 

b. Recovered MateriaL Means waste 
material and by products which have been 
recovered or diverted from solid waste, but 
such lem does not include those materials 
and byproducts generated from, and 
commonly reused within, an original 
maniAfactuftng process (42 U.SC. 6603119)). 

c. Po9t-Con$amer IVosle. Means a material 
or product that hat served its intended use 
and has been discarded for disposal after 
passing through the hands of a final user 
Post'Consumer waste b a part of the broader 
category “recycled mnieriar (40CPR 
247.101(0)). 

d. Recycled MatorkUe. Means a maieruil 
that can be utilized in place of a raw or virgin 
malerial in manufactuHng a product and 
consists of materials derived from post* 
consumer watte. Industrial scrap, material 
derived from agricuttural waste and other 
items, all of which can be used In the 
maniifactnra of new products (40 CFR 
247.101(g)). 

e. EnvinonmentallySound. Means a 
product or service that minimises damage lo 
the environment and b less harmful lo the 
environment lo use, maintain and dbpoee of 
in comparison to a competing product or 
service. 

L Coet Effect/re Pmemement Preference 
Program Mesns a program iKal favors. 

%vhere price and other (actors are equal, (he 
procunmeiM of producte and servioes t^l 
are more eovironmeoteHy^aound or energy- 
efftdenl than other competing products and 
services. 

g. Preference, Means when t%vo prod u cts or 
services are equal in performance 


characteristics and price, the CovernmetH In 
making puechesing decisions, will favor the 
product that b more environmentally sound 
or energy-efRclem. 

5. Background. In tts dsy-lo>day operations, 
the Federal Covemment has the opportunity 
and obligation lo be environmentally and 
energy conscious in Hs tdeclkm and use of 
needed products and servicea The 
Ch>\ ermnent as the Isrgesl single consumer 
in the nation, has many opportunities to 
conserve and make more evident use of 
energy and other resources. Leveraitiog the 
GovenunenfB 9190 btilion annual purchasing 
prognun toward more energy-efficient and 
cnvironmentally-sound practices will not 
only benefit the nation reducing the cost 
of Government but will help make the 
Govemoienl a model consumer. 

6 Policy. It b the policy of the Federal 
Government that Executive agencies 
implesoent cost-effective procutement 
prderenoe programs favoring the purchase of 
mvirnomentally-sound. energy-efMent 
products end services. 

a. Energy Efficiency. Executive agencies 
shall consider energy conservation and 
efficiency factors to the procurement of 
property and services, pursuant lo the Energy 
Policy and Conoenration Act 42 U.S.C 6201. 
et seg. : section 3 of Executive Order 1191Z as 
amended. April IZ 1976. and section & of 
Executiv'e Order 12756, April 17,1961, Energy 
conservation and efficiency data will be 
considered, along with estmuiled cost and 
other relevant (actors, in the development of 
purchase requests, invitations for bi<b and 
solicitBtkjos for offers. In additioo. %vith 
respect lo the procurement of oonsunier 
products, as defined under Part Ik Title IK of 
the Energy Policy and Conservation Act. 
agrnebs tbaJl consider energy use/efficiency 
labeb (42 U.SC 6294) and prescribed energy 
efTicieiicy standards (42 USXL 6265) in 
making purchasing deebions. 

b. Environmental Coneenroiron, Executive 
ogmeies shall gtve preference in their 
procurement programs lo practices and 
products that conseive natural resources and 
protect the environment, pursuant to the 
Resource Cooservstioci and Recovery Act as 
amended 42 U.S.C 6962 and Executive Order 
12780. October 31.1991. Ejivironmental 
factors will be considered along with 
estimated costs and other relevant factors, in 
the development of purchase requests, 
invitations for bids, and soheitation for 
offers. 

7. RceponMibiliUes, 

a. Heads of Executive Agencies. In 
implementing the policies in Paragraph 6. 
abo\a. Executive agencies shall: 

(1) Identify and procure needad products 
and services that, all factors consulered are 
environmenlally-sound and enargy-efneient; 

(2) Procure products, indading pockaging, 
that contain the highest percentage of 
recovered matefials. and %vhere applicable, 
post-conaunier waste, constslent with 
perConaanos requireAents. avallablhty. price 
reasonableness and coal cffeclivtoess; 

(3) Eoiploy life cycle ootl analysis, 
whenever feaslUe and appropriato. to assist 
In making product and service selections: 

(4) Use product deacripttocis and 
specfficaflons Hiel reflect oost*e(fecttve use of 


recycled products, recovered materiab. water 
efficiency devices, remanufactured products 
and energy-efficient products, materials and 
practices: 

(5) Work with private standard setting 
oiganixations and participate, pursuant lo 
OMB Circular No. A-119. in the development 
of voluntary standards and speciftcatfons 
defining envmmmentaHy tound. energy- 
efficient products, practicet and services. 

(6) Require vendors lo certify the 
percentage of recovered materials used, 
when contracts are awarded wholly or In 
part on the basb of uHlixetfon of recovered 
matcHalr. 

(7) Assure, when drafting or reviewing 
sp^flcatlons for required ftemi. that the 
specifications (a) do not exclude the use of 
recovered materiab; (b) do not unnecessarily 
require the Mem to be manufactured bom 
iirgin roalerials; and (c| require the use of 
recovered materiab and environmentany- 
sound components to the maximum extent 
practicable without (eopardizing the iolcnded 
end use of the item; and 

(8) Arrange for the procurtinent of solid 
waste management services in s manner 
which maximizes energy and reaource 
recovery. AgerM:ies that generate beat 
mechanicat or electrical energy' from fossil 
fuel io systems that have the technical 
capability of uslog energy or fuel derived 
from solid waste as a primary or 
supplementary fuel shall use such capability 
to the maximum extent practicable. 

b. Special Regyiremenis for Paper. In 
implementing llie policy in Paragraph 6b for 
paper and paper products acquired through 
(he General Services Administration (GSA) 
or the Government Printing Office (GPO), 
Executive agencies shalk 

(1) Designate that the paper and paper 
pr^ucts kkntined in the “GSA Recycled 
Products Guido** or the “CSA Supply 
Catalog** be provided, where practicable, 
when ordering paper from GSA. 

(2| Provide inforroatioo lo the (obit 
Committee on Printing and the Government 
Printing Office regarding the highest 
practicable percentages of recovered 
materials (including post-consumer reemered 
material) allowable In the various paper 
requirements of the agency subject to 
reasonable price, performance and 
Mvaibbllity limitations. 

(3) flpectfy in paper orders, placed through 
either the Government Printing Office or the 
General Services Admlnbtratioa or printed 
product orders, placed through the 
Covemment Printing Office, the highest 
minimum content paper specifications 
standard (including post-consumer recovered 
malerial standards) derelaped by the |oint 
Committee on Printing and the Government 
Printing Office for the intended use. eubfect 
to reasonable price, performance and 
availability limitations. 

(4) Refrain from specifying costed papers, 
brand name papers, and oth^ specialty or 
fancy grades of paper for products with a 
limited useful Hfr such as annual reports, 
catalogues, training materiab and telephone 
directories. Newsprint containing racyifod 
coolant should be considered for many 
limited life documents. 
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(Note: Copies of the CSA "Recycled Products 
Guide'* or the "CSA Suppty Cutslott** may be 
obtained by contacting the CSA Cratralized 
Mailing Liii Service in Fort Worth, TX 78115: 
Commercial (817| 354^5215 or Autovan 739- 
7360). 

c. Affirmative Procurement Programs In 
addition to the rrsponstbilities in 
subparagraph a. b. above* Executive 
agitfKdes must take the following actions: 

(1) Develop agency specific affirmative 
procurement programs for each of the items 
covered by guidelines developed by the 
Environmrnta] Protection Agency p ursu ant to 
subsection 60Q2(e) of RCRA (see 40 CFR 24d- 
250.2S2 and 253). These programs, as a 
minimum, must comply with RCRA 
subsection 8002(i) and must: 

(a) state a preference for the procurement 
of the Item covered by the guideline; 

(b) promote the cost-effective procurement 
of the covered item: 

(c) require estimates of the total amount of 
the recovered item used In a contract, 
certification of the minimum amount actually 
used, where appropriate, and procedures for 
verifying the estimates and certifications: 

(d) provide for the annuot review and 
monitoring of the effectiveness of the 
program: and 

|e) inctuds one of the following options, or 
a aubstantiaily equivalent alternative, to 
insure that contracts for items covered by the 
guidelines are awarded, unless waivers are 
granted pursuant to paragraph (2) below, on 
the basis of: 

• Cate-by-case procurement, open 
competition between products made of virgin 
materials and products containing recovered 
miiterials; prefenmee to be given to the bitter, 
or 

• Minimum-content standards, which 
Identify the minimum content of recovered 
materials that an item roust oonlain to be 
considered for award, 

(2) Base deaaions to waive, or not to 
procure, guideline items composed of the 
highest percentages of recovered materials 
practicable on a determination that such 
items: 

(s) Are not reasonably available within the 
time required; 

(b) Fail to meet the performance standards 
let forth in applicable specifications or fall to 
meet the reasonable performance standards 
of the procuring agencies; 

(c) Are only available at an unreasonable 
price, or 

(d) Are not available from a sufficient 
number of sources to maintain a satisfactory 
level of competition. 

(Nota: Any determination under (2)(b). above, 
shall be made on the basis of National 
Institute of Standards and Technology 
gtitdelines when the Items being procured are 
covered by such guidelines.) 

(3) The responsibilities specified in c(l| 
and (2) above, apply only to purchases of 
guideline items costing $ia000 or more or 
where the quantity of tuch items, or of 
functlonally-equivalent items, acquired in the 
course of the preceding year was SICIOOO or 
more. 

(4) Compliance with RCRA, Section 6002. 
can also ht waived where such compliance 
would be inconsistent with actions taken 


pursuant to gunklines for the management of 
sobd waste promulgated by EPA under 
RCRA. Section 0907. 

8. Federal Acquisidoo ReguUiUon (FAR) 
Councils. The Defense Acquisition 
Regulatory Council and the Qvilian Agency 
Acquisition Council Shall conduct a thorough 
review of the relevant parts of the FAR to (1) 
auure that tki untnten^d encumbrances to 
the acquisition of environment ally-sound, 
energy-efficient products and services are 
contained therein, end (2) that the 
procurement policies established by this 
Policy Letter and fully reflected in the FAR 
within 210 days of the effective date of this 
Policy Letter 

9. Reporting Requirements In accordance 
with Section 502, &ecutive Order 12780 and 
subsection 6002(i) of RCRA. each Executive 
agency shall review annually the 
efifectiveness of its affirmative procurement 
program and shall provide a report regarding 
its findings to the fovironmental Protection 
Agency and to the OFPP beginning with a 
report covering Fiscal Year 1992 Such report 
shall be transmitted by December 15 each 
year Reports required by this paragraph may 
he made available to the public 

10. Effective Date, This Policy Letter is 
effective 30 days after the dale of issuance. 
While full implementation of these policies 
must await needed change to the FAR. it is 
expected that agencies will lake all 
appropriate actions in the interim to 
implement those aspects of the policy that 
ore not dependent upon regulatory change. 

11. Federal Acquisition Regulatory 
Council, Pursuant to sections 6(a) and 25(1) 9f 
the OFPP Act, as amended, 41 U.5C. 401 et 
seq., the Federal Acquisition Regulatory 
Council shall ensure that the policies 
established herein are incorporated in the 
FAR within 210 days from the date this Policy 
Letter is published in the Federal Register. 
The 210 ^y period is considered a **timely 
manner" as prescribed in 41 U.S.C. 405(b). 

12. Information. Questions or inquiries 
about this Policy Letter should be directed to 
Linda Mesaros or Cyndi Vallina. Office of 
Federal Procurement Policy, 72517th Street, 
NW, Washington. DC 20603. telephone (202) 
395-3501. 

Allan V. Burmao, 

Admims^trotor. 

(FR Doc. 92-27037 Filed 11-5-92.8 45 am) 

atLUwa cooe sna-ci-si 


OFFICE Of SCIENCE AND 
TECHNOLOGY POLICY 

Meeting of the President's Council of 
Advisors on Science and Technology 

ACnOK: Amended notice of meeting. 

summary: The President's Council of 
Advisors on Science and Technology 
will meet on November 12-13.1992, in 
the Conference Room. Council on 
Environmental Quality, 722 )ackson 
Place. NW,« Washington. DC, as 
announced In 57 FR 48406-45407 
(October 23.1992). All information in 


this previous Federal Register Notice 
will remain the same with the exception 
of the status and agenda items of the 
Thursday afternoon and Friday morning 
session. 

Agemio: On Thursday afternoon, 
November 12, beginning at 1 p.m. and 
continuing until 4:30 pjn., there will be 
three substantive agenda items to be 
discussed in dosed session. Dr. Walter 
Massey will discuss the National 
Science Board Commission on the 
Future of the National Sciences 
Foundation. Dr. Bemadine Healy will 
discuss the National Institutes of Health 
Strategic Plan. Dr. WUltam Raub will 
discuss Office of Management and 
Budget Qrcular A-21. This is an 
addition of two agenda items and a 
change of the dosed session from Friday 
morning. November 13, to Thursday 
afternoon, November 12. This session 
will be dosed to the public, pursuant to 
title 5. U S. Code, sections 552b{c) (2), 

(4), (6) and (9)(B^ 

The agenda for Friday morning, 
November 13.1992, will consist of the 
topics originally scheduled for Thursday 
afternoon, November 12. This session 
will be open to the public. 

Parties requiring further information 
should contact Dr. Alicia K. Dustira, 
(202)395-4692. 

Dated: November 2,1992. 

Philip W. Bolus, 

Special Assistant and CourneL Office of 
Science and Technology Policy, 

(FR Doc, 92-27123 Filed 11-8-92: 845 am] 

smjNO cooc 


SECURITIES AND EXCHANGE 
COMMISSION 

IRefesss No. 34-31388; FSt No. SR-NYSE- 
92-161 

Sdf-Rtgulatory Organizations; New 
Yoffc Stock Exchange, loo; Order 
Approving Proposed Rule Changes 
Relating to Im^mentation of a 
Signature Guarantee Program 

October 30,1992, 

I. Introduction 

On June 22,1992, the New York Stock 
Exchange. Inc. ( 'NYSE**) filed a 
proposed rule change with the Securities 
and Exchange Commission 
("Commission") pursuant to section 
19(b) of the Securities Exchange Act of 
1934 ("Act**) * concerning 


* 15 Ua C 7S»(b). 
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implementation of a signature guarantee 
program * * On july 29.1992. notice of the 
proposed rule change was published in 
the Federal RegUler to solicit comments 
from interested persons * No comments 
were received. As discussed below, the 
Commission is granting approval of the 
proposal 

II. Desaipboo of the Proposal 

A. Introduction 

The NYSE is proposinglo convert its 
existing signature service program 
(“Service**) to a signature guarantee 
program (“Program*') was contemplated 
by Rule 17Ad-15.^ The Program will use 
medallion imprints in place of signatures 
in effecting assignments, powers of 
substitution. signaUire guarantees and 
other certifications and guarantees 
incident to the transfer, payment, 
exchange, purchase or delivery of 
certificates representing securities 
(including, but not limited to. erasure 
guarantees, one-and-the-same 
guarantees and situs certifications). The 
proposed rule change also effects the 
consolidation and restatement of certain 
NYSE rules relating to the guarantee, 
transfer and delivery of securities, the 
elimination of certain unnecessary or 
obsolete rules and the amendment of 
certain cross-references altered by the 
changes. Implementation of the NYSE’s 
proposal requires amendments to NYSE 
Rules 19a 199. 200. 201. 204. 205. 209 and 
210 as well as the rescission of NYSE 
Rules 208 and 211. 

B, Signature Service Program 

Currently, the NYSE maintains an 
extensive file of sample authorized 
signatures provided by member 
organizations and makes these samples 
available to transfer agents in order to 
facilitate compliance with transfer 
agents* requirements for verification of 
signatures on guarantees made by NYSE 
member organizations. A member 
organization may guarantee registered 
securities by either manual or facsimile 
authorized signature in conjunction with 
an imprint of the name of the member 


• N>'SE'6 pfupoted nilf cluif^ wia ftUid «■ Flk? 

No SR-NYSR-UI^IS on Jimr 2Z 1092. Subfoqu*Mj> 
on Ittly 21. imc NYSK fiM 1 lo SR- 

NYSR-aZ-I S thn i (1) corrvctnd Ungunst* contniiMKl 
in one ot NYSC'f revised rule*, and [Z] pro\id#d 
mformaiion opmilonat procures 

reUiins tt> tti •isfMlurr gunranler program 

• SrcurtlhM Exchange Ac! Rriewat No )0B5O (JuJv 
2S. 19S21. y FR 3a5JS 

• 17 (yR 240 t7Ad-1S [19RZ\ Riilr 17Ad-15 
rvquinea trantfrr aganta lo talabluh Miitlrn 
•tandarda that do not traat dlgihta guarantor 
intUtutionf tflaqultably Transfer agants are 
•pecifkally allowed lo providr m their standards 
that eligible guarantor knatitutuma must partkdpatr 
in a signature guarantee program in order to have 
their signature guaranteea accepted 


organization. NYSE procedures require 
that a member organization wishing to 
effect appointments under the Service 
must adopt board of director resolutions 
authorizing individuals within the 
organization to assign registered 
securities, to guarantee signatures and 
to make any other certifications and 
guarantees necessary to the transfer of 
securities. Because the current NYSE 
Service may not qualify as a “signature 
guarantee program“ under Rule 17Ad- 
15.* the NYSE is revising the Service to 
meet those requirements. 

C. AT*S£“s Signature Guarantee Program 

The NYSE's Program can be divided 
into three component areas of 
technology, insurance, and 
administration, which are described 
below. 

1. Technology 

Impnnts will be affixed to documents 
through the use of either a machine or 
hand stamped medallion. Each 
medallion will bear the Program 
participant's unique Financial Institution 
Numbering System (FINS) number as 
well as a unique 5-digit number selected 
by the Pro^am participant. These 
controls will facilitate both tracing and 
termination of a medallion's use. A 
medaUion may also bear the internal 
signature of a Program participant 
employee for further security (such a 
signature is not required, and is for 
purposes of a Program participant’s 
internal controls only). 

Although Program participants will 
pay vendors directly for Program 
equipment purchas^ from such 
vendors, the equipment order form must 
first be sent to the NYSE. The NYSE will 
forward the form to the vendor once it 
has determined that the entity ordering 
the equipment is duly enrolled in the 
Program. The NYSE has selected 
Standard Register as the equipment 
vendor, and it has been instructed by 
the NYSE lo fill only those orders 
forward lo them in this manner.* 


• For porpotet of Rule 17Ad-1S. e sisneture 
(ttuinintee progrem mceju • progrenu ihe lermt eiut 
conditiooe of which the trenefer egeot reeeooebly 
delerminee wkli fectlitele the equiuble treetmoni of 
•hglble guemntor inititutkoni end wtU promote the 
prompt, ecoiiote and eafe treiufer of Mcuntiet by 
pfoindins adequate protecbon to the tranifer asent 
againal nak of fioaoaal loaa in the event peraoot 
have no recourse afaioat the ehittble guarantor 
itiftitulloo aad adequate protaction to the traiufer 
agent againat the itauaoce of unauthortxed 
guaranteea 

* Standard Regt»ter le a makar of tignatufe 

facalmUe equipment and other aimitar equipment 
and U alao the vendor for the Securittee Tranaler 
Agrnti Medallion Program (“STA.MT'I In addition, 
many aecuritiea flrma already have atgnature 
factimile equipment from Sundard Regtater TKua 
many Rrmt wilt not need to buy a new machine, but 


2. Insurance 

The proposal will require a Program 
participant to have a surety bond 
wTitten by a U.S. Treasury Department 
listed surety underwriter %vith a 
Moody's rating of “A" or better. A 
Program participant may choose, 
depending on the number and dollar 
amount of securities requiring the 
participant’s guarantee, cither Si million 
or $2 million of surety bond coverage. 
’The NYSE also has acquired $10 million 
of blanket insurance coverage for the 
benefit of transfer agents and other 
financial institutions that rely on an 
NYSE medallion. 

Program participants must also sign 
an indemnity agreement in which they 
agree to indemnify and hold harmless 
transfer agents and issuers against any 
and all claims, losses, liabilities, 
damages and expenses arising out of or 
in connection with the transfer, 
payment, exchange, purchase or 
delivery of securities in reliance upon 
the imprint, or an impression or imprint 
purporting to be the imprint. In addition, 
the Program participant agrees to hold 
the surety harmless from any and all 
claims, tosses, liabilities, damages and 
expenses. The Program participant may 
not assert as a defense against any 
claim of indemnity any law. ordinonce 
or regulation of any jurisdiction 
outlawing or prohibiting the use of the 
imprint or assert any defense that the 
imprint was unauthorized or ultra vires, 
or affixed ivithout authority, or any 
other defense. 

3. Administration 

The Program will be administered by 
the N^SE through its Securities 
Operations Department. The Securities 
Operations Department and its 
predecessors, have been administering 
the NYSE’s existing Service for over 30 
years. The Securities Operations 
Department will oversee substantially 
all aspects of the administration of the 
Program including processing all 
documents necessary to enroll in the 
Program, acting as liaison with Program 
participants and the transfer agent 
community, collecting requisite fees for 
administrative expenses and blanket 
bond coverage, answering questions by 
applicants and Program participants, 
and monitoring Program compliance. 

Each Program participant will be 
required to implement various controls 
and follow Program procedures. 

Program participants will be obligated 
lo maintain medallions in safekeeping 


nervty • fn«d«lhoo plate that can be uaed on their 
exlatins Stafwinrd Recitter (acalnule machioas- 
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aod to employ them only in accordance 
with sound business practices. Pursuant 
to the NYSE's signature guarantee 
Program agreement each Program 
participant also consents that the NYSE 
may obtain injunctive relief against the 
Pro^am participant for its failure to 
comply with that agreement or any 
Program procedures. The NYSE will also 
have access to a current list of transfer 
agents who will be kept informed of 
changes in participant status. Finally, 
the NYSE wilJ maintain a telephone 
number that Program participants may 
call in the event of any problems. 

Program participants will pay an 
annual fee of $300, of which 
approximately $175 will be applicable to 
the cost of tlie blanket insurance policy 
and approximately $125 will be 
applicable to administrative costs. In 
addition, the annual cost of the requisite 
surety bond is $2,200 for a $1,000,000 
bond limit and $4,200 for a $2,000,000 
bond limit, depending upon which bond 
limit the Program participant diooses. 
The equipment costs will vary according 
to the needs of the Program participant. 
Mand stamps cost $15 per participant, 
with a minimum order of two stamps. 
The cost for one imprint plate is $125; 
the cost of a stock transfer signature 
machine and imprint plate is $1,500. The 
smallest or least active Program 
participants will only need one or more 
hand stamps. The equipment costs for 
mid-sized to large Pro^m participants 
will vary from a few hundr^ to a few 
thousand dollars depending on whether 
they have existing compatible 
equipment and the number of branches. 
needing signature guarantee equipment. 

III. Discussion 

Section 0(b)(5) of the Act requires, 
among other things, that the rules of a 
national securities exchange be 
designed to foster coordination with 
persons engaged in regulating, clearing, 
settling, and processing information 
with respect to, and facilitating 
transactions in. securities and to protect 
investors and the public interest* In 
enacting section 17A of the Act, 
Congress foimd that the prompt and 
accurate clearance and settlement of 
securities transactions, including the 
transfer of record ownership and the 
safeguarding of securities and funds 
related thereto, are necessary for the 
protection of investors and persons 
facilitating transactions by and acting 
on behalf of investors.” The Commission 


* isu.&C7at(bMS). 
•ibVSXl 7S9-1(«N1)(A). 


believes that the proposal furthers these 
goals. 

Section 17A(dl(5) of the Act requires 
that a register^ transfer agent not 
directly or indirectly, engage in any 
activity in connection with the 
guarantee or a signature of an endorser 
of a security, including the acceptance 
or rejection of such guarantee, in 
contravention of su^ rules and 
regulations as the Commission may 
prescribe as necessary or appropriate in 
the public interest for the protection of 
investors, or to fadHtate the equitable 
treatment of financial institutions which 
issue such guarantees.” The Commission 
believes that the proposal Is consistent 
with these requirements. 

By implementing its Program. NYSE 
will greatly strearnlino the signature 
guarantee process by eliminating the 
need for the cumber^me signature card 
system that it has heretofore been using. 
In addition, the presence of surety bond 
coverage in all securities transfers 
ejected by Program partidpants will 
provide additional financial protection 
to transfer agents and other Bnandal 
institutions that rely on a Program 
partidpant's signature guarantee in 
those situations where the guarantor 
fails to meet its obligations. Finally, the 
NYSE Program has build into it 
numerous safeguards and controls to 
ensure the Integrity of the Program. 

Thus, the Commission believes that by 
codifying appropriate means for 
effecting si^ature guarantees, 
assignments, powers of substitution and 
other certifications and guarantees 
incidental to securities transactions. 
NYSE’s proposed rule change will foster 
coordination and will facilitate the 
prompt and accurate clearance and 
settlement of transactions in 
securities.*® 

Although the problem is not unique to 
the NYSE Program, the Commission Is 
concerned that transfer agents may 
reject a signature guarantee because the 
transfer exceeds the dollar value of a 
guarantor’s surety bond. It is the 
Commission’s understanding that tho 
Securities Transfer Association's 
("STA'*) Board of Directors has adopted 


• tS U.SX:. 7SQ-t(dKM Undvr Hik aMtharUy. tH« 
luimmlmkm adopl^ 17 CFR 24ai7Acl-tS fllMU). 

** Tti» CommitBlon tskM do po«ltion with rr^pccl 
lo wHir tb rr Ihit propotat mMtt thv tumdardt mH 
forlli for • ttpRotorr fuanimM pr<n p> B> bi Role 
1>Ad-15<sKsi Th* determin«tk>n gooraatrv 
pnicnini Mt fofth tinder RuW 17Ad>1S I* hrfl lo lb« 
tnin«fer •s**'-* *1^ Commiftkin, however, nolM 
thol !f«n«5rr au«( eveluote eoob tifTMlm 

SuAniQtoe profraa IndtvkhMUy and nay not reied 
a tifinalura guarantee from a {{uaranlor tnatiloUon in 
a aipnaturv guaranlae prografn unloM the transfer 
affnt detenatnet Hial thr paiitotlar program doea 
not naet the reqairementf atl forth in Rt^ 1BAd-15 
undar the Act. 


a policy position recommending that 
transfer agents accept guarantees from 
Program participants with surety 
ooverage of $2 million or more when the 
transfer exceods the value of the surety 
bond.* * In addition, most large transfers 
of securities arc effected by the major 
guarantor institutions whose signature 
guarantees have traditionally been 
accepted by transfer agents without the 
presence of any surety bond. Thus, 
while the Commission recognizes the 
potential effect on the securities markets 
should such rejections occur, the 
Commission believes that the STA 
policy statement should minimize such 
rejections from major guarantor 
Institutions. While widespread 
rejections of signature guarantees from 
guarantors with less than $2 million of 
surety bond ooverage could cause 
disruption of financiai markets, the 
Commisskm expects such rejection to be 
minimal and thus should not have a 
significant effect on securities markets. 

IV. CoDchisloa 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
proposed rule change (SR^NYSE-02-ie) 
be, and hereby Is, approved. 

For the Commission by the Diviinm of 
Market Regulation, purtuont to delegated 
authority.'” 

Innathan G. Katx. 

Sf^retary. 

[FR Doc. 92-27111 Filed 11-6-92; 6:45 atn| 
eiuJNO cooe toio-si-ai 


(Rsfeass No. 34-31397; File No. Sfl-PS£- 
92-121 

Setf-Ret|iHatory Organizations; Pacific 
Stock Exchange, Inc.; Fling of 
Amendment to and Order Granting 
Accelerated Approval of a Proposed 
Rule Change Relating to the Listing 
and Trading of Index Options on the 
WRahlre SmaN Cap Index 

November 3,1092. 

I. Introduction 

On )uly 21,1992. the Paciftc Stock 
Exchange, Inc. f *PSE” or ’‘Exchange’*), 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
("Acr) * and Rule 19b-4 thereunder,” 
hied with the Securities and Exchange 
Commission |”SEC’ or ’’Commission'’) a 
proposal to list and trade index options 


** LfUirr from Aiulrtw M Maiaa. Rnmldent STA. 
to STA Mrmhm and all rastatmd traittfar ogeola 
duly IX1992). 

*• 17 CFR 20aS0-2faHt2) |199a|. 
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on the WiUhirc Small Cap index 
fWibhirc Index** or “Index”). On 
August 31.1992. the PSE filed 
Amendment No. 1 (“Amendment No 1”) 
to the proposal to provide for certain 
standards to be userd in conjunction with 
the maintenance of the Index, as 
described below. Ibis order approves 
the I^E*s proposal 

Tlic proposed rule change was noticed 
for comment in Si^urities Exchange Act 
Release No 31043 (August U. 1992). 57 
FR 30O7B. No comments were received 
on the proposed rule change. 

It. Description of the Proposal 

A. infroduefton 

The Exchange is proposing to list and 
tiadc options on the Wilshire Index, 
which was developed by Wilshire 
Associates. Inc. (“W'ilshirc* ), a provider 
of analytical and consulting services to 
the investment management and 
retirement fund industrie.s. The Index is 
market capitalization-weighted ^ and is 
designed to reflect the characteristics 
and market performance of small stocks 
generally. It is composed of 250 
domestic stocks, which have a mffdian 
market cuipitalization of $404 million. 
Options on the Index will have 
Europcan style ^ exercise and w'ill be 
cash-settled. 

The Index is derived from the 
Wilshire Next 1750 ("Next 1750”). 
which, according to the reE, is widely 
viewed by some institutional investors 
as the benchmark for the small- 
capitalization universe. The Next 1750 is 
derived from the Wilshire Top 2500 
I’ Top 2500**). an Index comprised of the 
largest 2500 securities in the all- 
inclusive Wilshire 5000 (’‘Wilshire 
5000”). (Nearly 96 percent of the 
Wilshire 5000 s market value is included 
In the Top 2500.) ’llie Next 1750 consists 
uf the bottom 1750 stocks of the top 2500 
and provides a substantially different 
performance profile than the large 
company portion of that universe, the 
Wilshire *rop 750 (“Wilshire Top 750”). 

The Index is designed to capture the 
essential return profile and fundamental 
characteristics of the Wilshire Next 
1750. while at the same time having a 
lower turnover in component slocks and 
consisting of. on overage, more liquid 
stocks in comparison to the Wilshire 
Next 1750. The PSF. believes that options 


* Th« calculation r»f a m«ric1 capitaliZAtion- 
Hrlshtrd indp^ Involve* takins tht* •ummalKiin of 
thv pfoducl of the prica of rach «lock In the indox 
And the AhATrt oulttAiidins for ««ch laiue. In 
rontniAt. iHa oilcuUticin of a pfice-«v«tsh*ed index 
lovoUn taking the Aummaiion of the pricet of ihn 

Ui the Index 

• A FumpcAn-ilyt# option only uin be exerciard 
during • limited period of lime Mott the option 
expire* 


on the Index could provide an effective 
means for hedging the risks associated 
with holding portfolios of small- 
capitalization stocks and a low-cost 
means of altering the composition of an 
equity portfolio. 

B. Index Cowpositton 

The Index is composed of 250 stocks 
selected by Wilshire based on a process 
using a ''stratified” sampling of certain 
stocks in the Wilshire Next 1750.* 
Currently the Index is comprised of 
stocks from the following nine economic 
sectors: Capital Goods (S.P*^). Consumer 
Durables (3.7%). Consumer Non- 
Durables {27^»»). Encrg)* (4.9'%). 

Financials (17.7%), Material 5 Services 
(20.2%). Technology (11.1%). 
Transportation (2.0%). and Utilities 
(6.4%). The Index has a high degree of 
correlation with other well-known 
benchmarks of the small-cap sector, 
including the Wilshire Next 1750 Index 
(99.7%) and the Russell 2000 Index 
(99.05%). 

The 25U component stocks ore listed 
for trading on the New York Stock 
Exchange ("NYSE”) (138 stocdcs). the 
American Stock Exchange (“Amex”) (13 
stocks), and the National Association of 
Securities Dealers ("NASD”) NASDAQ 
system (99 stocks). Currently, all of the 
N.ASDAQ issuers included in the Index 
are National Market Systems ("NMS”) 
securities.* If an NMS issue becomes a 
non-NMS security, it will not be 
replaced. As of july 1.1992,115 
securities, amounting to 52 percent of 
the market capitalization of the Index, 
met the Exchange’s initial options listing 
standards set forth in PSE Rule 3.6,^ 


*Thr foiloixtng »tock» in liw WlUbcrv .Sexf PfiO 
Index nmexciuiltra from cooftldofation for tncJu»ion 
In the indev' f1| Stuck* m the lop decile of tb^ 
Wibhife Next 1750 merkef CAptUliMtiomi]; U} 
■lock* to the bottom two decHe* of the Wtbhirr 
Next 1730; «od (3) ttock* In the bottom 25 ^ of the 
W*i?«hiir Next |750l a* moAiored by iveregfi deity 
triHbng volSme m*er the preceding »ix month period 
The rxclufttofiA help to mmimize turnover in the 
Index doc to iiockt entering or ieuving the Wilxhtre 
Nrx-t 1730 And rnAUfe ihnt the tlock* in the Index 
ere liquid 

* Reol-tiroe Inet Mile reporting recently hai been 
extended to alt •ecuritte* trodrd o\er NASDAQ. 
HoHevrr N.\SDAQ/NMS tecurilirt. eroong other 
thing*. Are ■ubtect to higher luting slAmUrd* 

^ The PSK * option* litling »tAnd*rd*. which ere 
uniform emong the option* exchenge*. provide th*t 
A tecirnty underlying An individo*! equity option 
mo»t. among oth^ thing*, meet the folkwvtng 
requirement*; (t| The p^ic fU>ai mutt be at teett 
**igXLI]0Q (Z) there mutt bt a minimitm of 2000 
■tockholdef*: |3) trading voluine mu*i have been at 
lea»t lA mithon over the preceding twebe month*, 
and (41 ibe market price mutt have been at leitl 
$7 50 for a malonty of the buoine** day* dunng the 
preceding thr^ calendar month* See PSE Rule 3il 


As of luly 1.1902. the market 
capitalizations of the individual stocks 
in the Index ranged from a high of $726 
million to a low of $81 million, with the 
median being $404 million. The market 
capitalization of all the stocks in the 
Index was $104 billion.* The total 
number of shares outstanding for the 
stocks in the Index ranged from a high 
of 250.4 million shares to a low of 0.3 
million shares. The price per share of 
the stocks in the Index, os of )uly 1.1992. 
ranged from a high of $67.88 to a low of 
$1.75. In addition, the average daily 
trading volume of the stocks m the 
Index, for the six-month period ending 
July 1.1992. ranged from a high of 1.1 
million shares to a low of 1.6(X) shares, 
w ith the median being 63.0(X) shares. 
Lastly no one stock comprised more 
than .70% of the Index’s total value and 
the percentage weighting of the ten 
largest issues in the index accounted for 
6.87% of the Index’s value. The 
percentage weighting of the lowest 
weighted stock was 0 08% of the Index 
and the percentage weighting of the ten 
smallest issue in the Index accounted 
for 1.05% of the Index's value.* 

Wilshire will update the Index 
annually at the end of June, when the 
Wilshire 5000. the Wilshire Top 2500. the 
W'ilshire Next 1750 and the Wilshire Top 
750 indexes are updated. Changes made 
to the composition of the Wilshire Next 
1750 during its annual recapitalization 
may result in corresponding changes to 
the Index- If a stock ceases to trade as a 
result of a merger, acquisition or other 
event whereby the company ceases to 
exist as a going concern, it will be 
removed from the Index and replaced at 
the end of the quarter. In addition, 
quarterly replacements will be made to 
ensure the Index meets the maintenance 
criteria, as discussed below. 

In order to ensure that the Index does 
not contain a large number of thinly- 
capitalized, low'-priced securities with 
small public floats and low trading 
volumes. Wilshire will select and 
maintain the Index according to the 
following market and economic 
criteria.'® First, at any given time as a 
result of any restructuring of the Index 
composition, at least 45% of the market 
capitalization of the Index must he 
accounted for by stocks that meet the 
PSE's initial options listings 
standards." Second, at any given time, 
no more than seven percent of the total 
market capitalization of the Index may 
consist of stocks with an average daily 


* See Fjihibit B to PSf. lYopoaal. 
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*• See otitpra note S 

• * Seif Ameodmen! No 1. See obo note 7 Mupro, 
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trading volume of less than 10.000 
shares. In addition* at the time of annual 
rebalancing, no more than five percent 
of the total market capitalixation of the 
Index may consist of stocks with an 
average trading volume of less than 
10.000 shares per day. Third, no stock 
may be addtfd to the Index if it has a 
sfx montb average daily trading volume 
of less than 5*0tX) shares, and no stock 
will remain in the Index if its six-month 
average trading volume is less than 
3.000 shares per day. Fourth, no more 
than five percent of the total market 
capitalization of the Index may consist 
of stocks with a market capitalization of 
less than $150 million. Fifth, no more 
than 2.S pt^fcen! of the total market 
capitalizHtion of the Index may consist 
of stocks having a price less than $3. 
and stocks in the index %vith a price less 
than $3 must have a minimum market 
capitalization of SI 00 million.Sixth, at 
no time w^ll more than four percent of 
the index consist of non-NMS 
securities.*^ If the Index fails to meel 
any of the above criteria, at the next 
quarterly rebalancing Wilshire will add 
or delete seettrities to the Index to bring 
it into complianoo with the above 
standards. 

C //u/ex Calculation 

The Index is calculated using the last 
sale prices of the slocks comprising the 
Index. However, if a component stock Is 
not open for trading, the most recently 
traded price will be used In the Index 
calculation The Index will be calculated 
every 15 seconds throughout the trading 
day by Bridge Data Services and will be 
disseminated by the Options Price 
Reporting Authority to wire services, 
quote vendors and the ftnancial media. 

The Index volue will be calculated by 
adding the market values of the 
component stocks, which are derived by 
multiplying the price of the stock by Its 
shares outstanding, to arrive at total 
market capitalization changes. This 
value will then he divided by another 
number termed the imiex “divisor.** In 
order to provide continuity for the 
Index's value, the divisor will be 
adjusted to reflect such events as 
changes in the number of common 
shares outstanding for component 
stocks, company miditions or deletions, 
corporate restructurings and other 
capitalization changes. The Index 
miiltiplier will be SlOO so that each point 
of the index value will represent $100. 

D. Index. Option Trading 

The proposed Index options will be 
cash'Settied and feature European-atyle 


Sm AmrodriMmt Uo. 1 


exercise. Trading in the Index options 
will be governed by PSR Rule 7 (Index 
Options). The Index options will trade 
from &30 ajn. to 1:15 p.m. Pacific Time. 
The Exchange intends to list pul and call 
options having up to four consecutive 
near-term expiration months plus Hve 
additional furthcrdcim expiration 
months in the March cycle« extending 
into successive years. 

The Exchange intends to introduce 
Index option series with up to one year 
in duration at rive-poinl strike price 
intervals and. for longer-term options, 
strike prices with as wide as twenty-five 
or fifty point intervals However, if the 
value of the index falls below 200. the 
Exchange will use strike prices at 2Vk 
pomt intervals. Position limits for the 
Index options will be set at no more 
than 2SJOOO contracts on the same side 
of the market provided that no more 
than 15.000 of such contracts are in 
scries in the nearest expiration month. 
For customer orders up to 20 contracts, 
the Exchange will use the Aulo-Ex 
feature of POETS, the PSFTs automated 
order routing and execution system. In 
all other respects. Exchange policies and 
rules applicable to the Index options 
will be the same as cnirrent rules 
applicable to other index options that 
Iritdc on the Exchange. 

The Options on the Index will expire 
on the Saturday following the third 
Friday of the expiration month 
("Fjcpiratlon Friday"). Accordingly, 
since options on the Index, as discussed 
below, will settle baaed upon opening 
prices of the component stocks on the 
last trading day before expiration 
(norraaUy a Friday), the last trading day 
for an expiring bidex option series will 
normally be the second to the last 
business day before expiration 
(normally a 'fhursday). 

£l Setth^nwnt of Index Options 

The Index value for purposes of 
settling outstanding Index options 
contracts upon expiration will be 
calcubited based upon the regular way 
opening sale prices for each of th# 
index's component stocks in thoir 
primary market on the last trading day 
prior to expiration. In the case of 
securities traded through (he NASDAQ- 
NMS system, the first reported tale 
price be used. Once all of the 
component stocks have opened, the 
value of the Index will be determirted 
and that value will be used as the 
settlement value for the options, if any 
of the component stocks do not open for 
trading on the last trading day before 
expiration, then the prior trading day's 
(i.e., Thursday's) last sale price will be 
used Ui the Index calculation. In this 
regard, before deciding to use 


Thursday's closing value of a component 
stock for the purpose of determining the 
settlement value of the Index, the I^E 
will wait until the end of the trading day 
on expiration Friday. 

F. Surveillance 

Surveillance procedures currently 
used to monitor trading in each of the 
Exchange's other Index options will also 
be used to monitor trading in options on 
the Index. These procedures include 
complete access to trading activity in 
the underlying securities. In addition, 
the Inlermarket Surveillance Group 
Agreement (*iSG Agreement"), dated 
|uly 14.1983. ns amended on January' 29, 
1990. will be applicable to the trading of 
options on the Index. 

111. Commission Findings and 
Conclosiont 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable Co a national securities 
exchange, and, in particular, the 
requirements of section 6(b)(S).*^ The 
Commission finds that the trading of 
options on the Index will permit 
investors to participate in the price 
movements of the 250 secuiilies on 
which the Index is based. The 
CommisKton also believes that the 
trading of options on the Index will 
allow investors holding positions in 
some or all of the securities underlying 
the Index to hedge the risks associated 
with their portfolios. Accordingly, the 
Commission believes Wilshire Index 
options will provide investors with an 
important trading and hedging 
mechanism that should reflect 
accurately the overall movement of 
stocks in the small-capitaHzalion range 
of U.S. equity securities. By broadening 
the hedging and investment 
opportunities of investors, the 
Commission believes that the trading of 
Wilshire Index options wilt serve to 
protect investors, promote the pubUr: 
interest, and contribute to the 
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maintenance of fair and orderly 
markets. •• 

The trading of WtUhIre Index options, 
however, raises several issues, induding 
Issues related to index design, customer 
protection, surveillance and market 
impact. For the reasons discussed 
below, the Commission believes that the 
PSE has adequately addressed these 
issues. 

A. index Design ondStructurr 

The Commission finds that it is 
appropriate and consistent with the Act 
to classify the Index as broad-based, 
and. thus, to permit Exchange rules 
applicable to the trading of broad-baaed 
index options to apply to the Index 
Options. Specifically, the Commission 
lielieves the Index is brood based 
l»ecause It reflects a substantial segment 
of the U.S. equities market, in general, 
and small-capitalisation securities, in 
particular. Rrst. the Index consists of 
2S0 relatively actively traded.'^ smalt* 
capitalised domestic securitii^. Secood. 
the total capitalization of the Index, as 
of July 1.1992. was $104 billion, with the 
market capitalizations of the individual 
stocks in the Index ranging from a high 


*• IHtTYcuuil to »»ukMi 6{bMSi ol Umi Act tb« 
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of $728 miiiioo lo a low of $81 million, 
with a median value of $404 million 
Third, the Index includes stocks of 
companies from a broad range of 
industries and no industry^ segment 
comprises more than 27% of the Index's 
total value.** Fourth, as of fuly 1.1992. 
no single stock comprised more than 
.70% of the Index's total value and the 
percentage weighting of the 10 largest 
issues in the Index accounted for only 
6.87% of the Index's value.** Fifth, the 
Index selection and maintenance 
criteria will ter\*e to ensure that the 
index maintains its broad representative 
sample of stocks in the small- 
capitalization range of U.S, equity 
securities. Accordingly, the Commission 
believes it is appropriate to classify the 
Index as broad-based. 

The Commission also believes that the 
general broad diversiftcatkm. 
capitalizations and relatively liquid 
markets of the Index's component stocks 
significantly minimize the polenlial for 
manipulation of the Index. First as 
discussed above, the Index represents a 
broad cross-section of domestic small- 
capitalized stocks, with no single 
industry group or stock dominating the 
Index. Second the maiority of the stocks 
that comprise the Index are relatively 
actively traded.*® Third, the 
Commisskm believes that the Index 
selection and maintenance criteria 
developed by Wtlshire will serve to 
ensure that the Index will not be 
dominated by low-priced stocks with 
small capitalizations, floats, and trading 
volurres.** Fourth, the Exchange has 
proposed reasonable position and 
exertdse limits for the Index options that 
will serve to minimize potential 
manfpulalion and other market impact 
concerns. Accordingly, the Commission 
believes it Is unlikely that attempted 
manipulations of the prices of the Index 
componcfila would affect signiflcantty 
the Index's value. 

B, Customer Protection 

The Commission believes that a 
regulatory system designed to protect 


** Soa SwcliMs IIB »ifpro 
** Sou otyitra nola a 

** See st^pvD IKHV17. 
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public comments must be in place 
before the trading of sophisticated 
financial instruments, such as Index 
options, can commence on a national 
securities exchange. The Commission 
notes that the trading of standardized 
exchange-traded options occurs in an 
environment that Is designed to ensure, 
among other things, that (1) The special 
risks of options are disclos^ to public 
customerr. (2) only investors capable of 
evaluating and bearing the risks of 
options trading are engaged in such 
trading: and (3} special compliance 
procedures are applicable to options 
accounts. Accordingly, because the 
Index options will 1^ sub|cc( to the 
same regulatory regime as the other 
sfandar^zed options currently traded 
on the PSE. the Commission believes 
that adequate safeguards are in place *o 
ensure the protection of investors in 
Index options 

C. SarreiJ/ance 

The Commission believes that a 
sur\'etlJance sharing agreement between 
an exchange proposing to list a stock 
index derivative product and the 
exchangefs) trading the stocks 
underlying the derivative product is an 
important measure for surveillance of 
the derivative and underlying securities 
markets. Such agreements ensure the 
availability of i^ormation necessary lo 
detect and deter potential manipulations 
and other trading abuses, thereby 
making the stock index product less 
readily susceptible to manipulation. In 
this regard. 1^ PSE, Amex. NASD and 
NYSE, along with other U S securities 
exchanges, are members of the ISC, 
which provides for the exchange of all 
necessary surveillance information.** 

D, Market Impact 

The Commission believes that the 
listing and trading ol Wilshire Index 
options on the PSE will not adversely 
impact the underlying securities 
markets. First, as described above, the 
Index is broad-based and comprised of 
250 stocks with no one stock or Industry 
group dominating the Index. Second, ss 
noted above, the stocks contained In the 
Index have relatively large 
capitalizations and are relatively 
actively traded. Third, existing PSE 
stock index options rules and 
surveillance procedures will apply to 
Wilshire index options. Fourth, the 
Exchange has established reasonable 
position and exercise limits for the 
Wilshire Index options that will serve to 
minimize potential manipulation and 
market impact concerns. Fifth, the risk 


** Sou oupra wale 34 
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to investors of contra*psrt>' non¬ 
performance will be minimized because 
the Index options will be issued and 
guaranteed by the Options Clearing 
Corporation just like any other 
standardized option traded in the United 
States. Lastly* the Commission believes 
that settling expiring Wilshire Index 
options basi»d on the opening prices of 
component securities is reasonable and 
consistent with the Act because if may 
contribute to the orderly unwinding of * 
Index options positions upon expiration* 

The Conunission finds good cause for 
approving Amendment No. I to the 
proposed rule change pnor to the 
thirtieth day after the date of 
publication of notice of notice of filing 
thereof in the Federal Register. First* the 
Amendment provides for certain 
standards to be used in conjunction with 
the maintenance of the Index. The 
Commission believes that these 
modifications strengthen the integrity of 
the Index and do not raise new issues. 
Moreover* the Commission finds that 
these modincations to the proposal are 
designed to further reduce the likelihood 
that the Index could be readily 
susceptible to manipulation. Second, the 
amendment provides that replacements 
to the Index will be made on a quarterly 
basis instead of an annual basis. The 
Commission believes that this 
amendment will serve to ensure the 
continuity of the Index and does not 
raise any new or unique regulatory 
issues. Third, the amendment provides 
that customer orders of 20 contracts or 
less in Index options will be eligible for 
automatic execution through the Auto- 
Ex feature of POETl'S, The Commission 
believes that this amendment will help 
afford investors prompt executions of 
their orders. Accordingly* the 
Commission believes the amendment 
raises no new or unique regulatoiy 
issues. Therefore, the Commission 
believes it is consistent with sections 
6(bH5) and 19(b)(2) of the Act to approve 
Amendment No. 1 to the PSE*8 proposal 
on dA accelerated basis. 

IV* SotidtalioD of Comments 

Interested persona are invited to 
submit written data, views and 
arguments concerning Amendment No. 1 
to the Exchange's proposal Persons 
making written submissions should file 
six copies thereof with the Secretary. 
Securities and Exchange Commission. 
450 Fifth Street, NW.. Washington, DC 
20S49. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed w ith the 
Commission, and all written 
communications relating to the proposed 
rule change lietwcen the Commission 


and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S^C. 552. will be available for 
inspection and copying at the 
Commission's Public Reference Section. 
450 Fifth Street. NW., Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the PSE. All 
submissions should refer to File No. SR> 
PSE-92-12 and should be submitted by 
.November 30.1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act* ’’ that the 
proposed rule change (File No. SR-PS&- 
92-12) is approved* 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.** 

Margaret K McFarland* 

Deputy Secretory, 

(FR Doc. 92-27112 Filed 11-6-92; 545 8m| 
sfUjNQ cooc •eis-ai-ai 


(Ret No. IC-19070; 812-7926) 

The Reserve Fund, et el.: Notice of 
Application 

November 2.1992. 

AO€NCV: Securities and Exchange 
Commission f SEC"). 

ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the "Act"). 

APPLICANTS: Reserve Management 
Company. Inc.* (the "Adviser"); Resrv 
Partners. Inc. (the "Distributor"); The 
Reserve Fund* Reserve Tax-Exempt 
Trust. Reserve New York Tax-Exempt 
Trust. Reserve Institutional Trust, and 
any open-end management investment 
company to be established* advised, or 
managed in the future by the Adviser or 
distributed by the Distributor (the 
"Funds"). 

RELCVANT ACT siCTiONS: Exemption 
requested under section 6(c) from the 
provisions of sections 16(0(1 h 1B(g). and 
18(1). 

SUMMARY or appucation: Applicants 
seek a conditional order under section 
6(c) of the Act to permit the Funds to 
issue and sell separate classes of shares 
representing interests in the same 
investment portfolio, which classes 
would be identical in all respects, 
except for class designation, voting 
rights, exchange privileges, and the 
allocation of certain expenses. 

F 1 UNG DATES: The application was filed 
on May 21.1992 and amended on 
September 24.1992. 


»MS US.C 7at(b)(2] (19681. 
17 CFR 


HEARING OR NOTIFICATION Of HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing, 
interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
November 30,1992. and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or. 
for lawy'ers. a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request nottflcation by 
writing to the SEC's Secretary. 

ADDRESSES; Secretary, SEC. 450 Fifth 
Street NW.. Washington. DC 20459. 
Applicants, 810 Seventh Avenue. 35th 
Floor, New York. New York 10019. 

FOR FURTHER INFORMATION CONTACT*. 
Marc Duffy, Staff Attorney, (202) 272- 
2511, or C David Messman. Branch 
Chief. (202) 272-3018 (Office of 
Investment (Company Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC's 
Public Reference Branch. 

Ai^licants* Representations 

1. Each Fund is a Massachusetts 
business trust and is registered under 
the Act as an open-end management 
investment company. Each Fund is a 
money market fund. The Reserve Fond 
consists of four separate series: the 
Primary Portfolio, the U.S. Government 
Portfolio, the U.S. Treasury Portfolio, 
and the Federal Government Securities 
Portfolio, each investing In a diversified 
portfolio of U.S. doilar-denominated 
short-term money market instruments. 
Reserve Tax-Exempt Trust consists of 
three separate series: The Interstate 
Portfolio, the Connecticut Portfolio, and 
the Massachusetts Portfolio, each 
investing in a portfolio of municipal 
securities. Reserve New York Tax- 
Exempt Trust consists of one series, the 
New York Portfolio, which invests solely 
in municipal obligations the interest 
from which is exempt from Federal, New 
York State, and local income taxes. 
Reserve Institutional Trust also consists 
of one series, the Institutional 
Government Securities Portfolio. Each 
such series is referred to individually 
and collectively as a "Series." 

2, Resrv Partners. Inc. is the 
distributor of each Fund and Reserve 
Management Company, Inc., serves as 
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the investment ad\^r to each of the 
Funds. 

3. Each Fund has adopted a 
distiibulkm plan pursuant to ruie 12b-l 
under the Act (’IZb-l Plan“), except 
Reseri^e Instilutioiuil Trust, which has 
no 12b-t Plan. Pursuant to the 12b-l 
Plans, each Fund is authorized to pay 
securities dealers and financial 
institutions that have entered into an 
agreement with the Distributor a 
monthly fee for distribution services 
Payments made under the 12b-l Plans of 
each Fund cannot exceed annually 
0.20% of the average net asset value of 
shareholder accounts as to which the 
securities dealer or financial institution 
has rendered distribution services. 

4 Applicants propose to establish a 
multiple distribution arrangement (the 
^Multi-Class System”). The Funds, 
except Reserve Institutional Trust, will 
issue shares in each of their series in at 
least three separate classes. The 
currently outstanding shares of each 
such Series will be designated Class A 
shares and w^ill continue to be subfcct lo 
the I2b->1 Plans currently in effect Class 
B shares of these Series will be offered 
with no 12b-l Plan. Qass C shares will 
be offered with a modified 12b-l Plan 
(the ^Modified 12b-l Plan”) requiring 
holders to pay an additional distribution 
fee. Reserve Institutional Trust will 
issue shares in at least two separate 
classes. Its existing shares would be 
desimated Class A shares, and would 
be offered without a t2l>-l Plan, and Its 
Class B shares would be offered with a 
12b<-t Plan. 

5. Under the Modified t2b-l Plan, 
securities dealers and financial 
insUtuUons would provide services that 
would augment services provided by the 
Adviser, Distributor, custodian, or third- 
party securities dealer or financial 
institution pursuant lo the existing I2b-1 
Plan. The services that would be 
provided under the Modified I2t>-1 Plan 
would include: Establishing and 
maintaining customer accounts and 
records, aggregating and processing 
purchase and redemption requests from 
customers, placing net purchases and 
redemption orders, providing periodic 
statements to their customers, arranging 
bank wires, answerinfl customer 
inquirers concerning mcir investments 
in the Funds, perform'mg subaccounting 
functions, processing di\idend payments 
from the Funds on behalf of customers 
and forwarding certain shareholder 
communications from the Pond (such as 
proxies, shareholder reports, and 
dividend, distribution, and lax notices) 
to their customers. 

6w In addition lo expenses incurred 
under a 12i>-1 Plan, each daM of shares 
will bear certain expenses apodfrcally 


attributable to the particular class as set 
forth in CondiHon 1 who (”Qass 
Expenses”). Tbe determination of which 
Class Expenses will be allocated to a 
particular class and any subsequent 
changes thereto will be determined by a 
Fund's board lo trustees In the manner 
described in CondiHon 3 infra, 

7. Dividends paid to each class in a 
Series would be declared and paid on 
the same business days and at the same 
times, and. except as noted below, 
would be determined In the same 
manner and paid in the same amounts. 
Because of t2b-t Plan payments and 
Class Expenses that would be borne by 
a class of shares, the net income (and 
resulHng dividends) payable to such 
class w*ould be lower than the net 
income of a class not making such 12b-t 
Plan payments or paying su^ Class 
Expenses. 

8. Each dass of shares may be 
exchanged only for shares of the same 
dass in another Series. For example. 
Class A shares of the Primary Portfotk) 
may be exchanged only for Class A 
shares of the U.S. Government Portfolio. 

Applicaots' Legal Aiial>’sls 

1. Applicants seek an exemption, 
under section 6(c) of the Act from 
sections 16(f)(1). 16(g). and 18(i) to the 
extent that tl^ Multi-Class S>^tem may; 
(a) Result in a "senior security,” as 
defined in section 18(g]. the issuance 
and sale of which would be prohibited 
by section 16(f)(1): and (b) may violate 
the equal votiitg rights provisions of 
section 16(i) of the Act 

2. Section 18 is intended to pre\’ent 
investment companies from Issuing 
excessive amounts of senior securities 
and thereby increasing uruiuly the 
speculative character of their (unior 
securities^ or from operating without 
adequate assets or reserves. The 
proposed arrangement does not involve 
borrowing and will not increase the 
speculative character of the shares 
because all shares will partidpate pro 
rata in all of the Series* income and 
expenses with the exception of Class 
Expenses and 12b-l Plan payments. 
Further, since all shares be 
redeemable at all tiroes, no dass of 
shares In a Series will have any 
preference or priority over any other 
dass in the S^es in the usual sense 
(that is. no dass will have distribution 
or liquidation preferences with respect 
lo particular assets and no dass wiQ be 
protected by any reserve or other 
acootint). 

3. *nie proposed allocation of 
expenses and voting rights is equitable 
and would not discriminate against any 
group of sbareholdert. Investors 
purchasing shares offered in connection 


%vilh a 12b-l Plan would bear the costa 
assodated with services rendered 
pursuant to the 12b-l Plan arrd would 
possess exclusive shareholder voting 
rights with respect to matters affecting 
such 12b-l Ptan. In\*cst 0 TS purchasing 
shares offered without a 12b-l Plan 
urould not bear such expenses or 
possess such voHng rights. 

4. Ltnder the Multi-Class System, the 
Funds ivould be able to provide certain 
services for specific investors. Such 
investors would, in turn, enfoy not only 
the benefits of such spedficaUy tailored 
serv ices, but also the investment safety 
and stability resulting from their ability 
to invest in an investment portfolio 
designed for a wider class of investors 
than a Series offered to a smaller, 
distinct group. In addition, holders of 
such shares may be relieved of some of 
the fixed costs assodated with open-end 
management investment companies 
since such costs potentially would be 
spread over a larger number of shares 
t^o with a fund offered to a narrow 
group. 

Applicants* Comfitiom 

If the requested order is granted, 
applicants agree lo the following 
conditions; ‘ 

1. The dasses will each represent 
interests in the same portfolio of 
investments of a Seri^ and be identical 
in all respects except for certain 
differences related lo: (a) *nie method of 
finandng certain Class Expenses, which 
are limited to: (i) Printing and postage 
expenses related to preparing and 
distribuHng materials such as 
shareholder reports, prospectuses and 
proxies to current shareholders 
attributable to a specific class: (ii) Blue 
Sky registration incurred by a dass 
of shares; (iii) the expense of 
administrative personnel and eervket 
as required to support the shareholders 
of a spedfk dass: (Iv) KHgatioci or other 
legal expenses relating solely to one 
dass of shares; and (v) trustees* lees 
incurred as a result of Issues relating lo 
one dass of shares; (b) expenses 
assessed to a dass resulHng from 12b-l 
Plan payments: (c) the related voting 
rights as to matters exdusivety affecting 
one dass of shares; (d) exchange 
privileges: and (e) dass designaHon. 

Any addiHonal incremental expenses 
not spedBcally identified abov^ which 


' Oo« of tb« coodbttofio in tt»c oppkeoboo 
(coodiUoo SV roUtot to fh«r«hoIdor sppfovol 
of lZb-1 PUm. It oe leofer rM}«lrt4 for etowpUvt 
rdiof poraumne OMiltfol# riitioi of ritttoi. Any 
cxdor lotuod grooUnf todi rtiiof wiN not bm mbfc c t 
to Ihlt ooodlUofL Tbo coodiSoat la thit oo H c t hovo 
boon rmuoibofcU to rtifoct the <Sofo(io<i of Ihc 
condition. 
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are subsequently identified and 
determined to be properly allocated to 
one class of shares shall not be 
allocated until approved by the SEC. 

2. The Funds' trustees, including a 
maiority of the non^interested tnistees. 
will approve the offering of different 
classes of shares of a Series prior to the 
implementation of the Multi>Class 
System. The minutes of the trustees* 
meetings regarding their deliberations 
with respect to the approvals necessary 
to implement the Multi-Class System 
will reflect in detail the reasons for the 
trustees* determination that the 
proposed Multi-Class System is in the 
best interests of both a Scries and its 
shareholders. 

3. The initial determination of the 
Class Expenses that %vill be allocated to 
a particular class and any subsequent 
changes thereto will be reviewed and 
approved by a vole of a Fund's trustees, 
including a majority of the non- 
interested trustees. Any person 
authorized to direct the ^location and 
disposition of monies paid or payable by 
a Fund to meet Class &cpenses shall 
provide to the trustees, and the trustees 
shall review, at least quarterly, a written 
report of the amounts so expended and 
the purposes for which such 
expenditures were made. 

4. On an ongoing basis, the Fund's 
trustees, pursuant to their fiduciary 
responsibilities under the Act and 
otherwise, will monitor the Funds for the 
existence of any material conflicts 
among the interests of the classes of 
shares. The trustees, including a 
ma|ority of the non-interested trustees, 
shall take such action as is reasonably 
necessary to eliminate any such 
conflicts that may develop. The Funds' 
Adviser and the Distributor will be 
responsible for reporting any potential 
or existing conflicts to the trustees. If a 
conflict arises, such Adviser and the 
Distributor at their own cost will remedy 
such conflict up to and including 
establishing a new registered 
management investment company. 

5. The Distributor will adopt 
compliance standards as to when each 
class of shares may be sold to particular 
investors. Applicants will require all 
persons selling shares of the Series to 
agree to conform to such standards. 

6. The Funds* trustees will receive 
quarterly and annual statements 
concerning 22b-l Plan expenditures 
complying with that of rule 12b- 
l(h)(3](ii). as it may be amended from 
time to lime. In the statements, only 
expenditures properly attributable to a 
particular class will 1^ used to justi^ 
any fee charged to that class. 
Expenditures not related to a particular 
class will not be presented to the 


triistees to justify any fee attributable to 
that class. The statements, including the 
allocations upon which they are based, 
will be subject to the review and 
approval of the non-interested trustees 
in the exercise of their fiduciary duties. 

7. Dividends paid by a Fund with 
respect to a class of shares in a Series 
will be calculated in the same manner, 
at the same lime, on the same day. and 
will be in the same amount as dividends 
paid by the Fund with respect to each 
other class of shares in the same Series, 
except that Class Expenses and 
payments made pursuant to a 12b-l 
Plan or will be allocated exclusively to 
that class. 

6. The methodology and procedures 
for calculating the net asset value and 
dividend distribution of the various 
classes and the allocation of expenses 
among the classes has been reviewed by 
an expert (the "Expert**) who has 
rendered a report to the applicants, 
which was attached to the application 
as Exhibit D. that such methodology and 
procedures are adequate to ensure that 
such calculations and allocations will be 
made in an appropriate manner. On an 
ongoing basis, the Expert, or an 
appropriate substitute Expert, will 
monitor the manner in which the 
calculations and allocations are being 
made and. based upon such review, will 
render at least annually a report to the 
Funds that the calculations and 
allocations are being made properly. 

The Expert's reports shall be filed as 
part of the periodic reports filed with the 
SEC pursuant to sections 30(a) and 
30(b)(1) of the Act. The Expert’s work 
papers with respect to such reports, 
following request by the Funds (which 
the Funds agree to provide), will be 
available for inspection by the SEC staff 
upon the written request to the Funds 
for such work papers by a senior 
member of the Division of Investment 
Management, limited to the Director, an 
Associate Director, the Chief 
Accountant, the Chief Financial Analyst, 
an Assistant Director, and any Regional 
Administrators or Associate and 
Assistant Administrators. The Initial 
report of the Expert will be a '^Special 
Purpose" report on the "Design of a 
System** and ongoing reports would be 
"Special Purpose*' reports on the 
"D^ian of a System and Certain 
Compliance Tests** as defined and 
described in Statement of Auditing 
Standards No. 44 of the American 
Institute of Certified Pubbe Accountants 
("AICPA"), as it may be amended from 
time to time, or In similar auditing 
standards as may be adopted by the 
AICPA from time to time. 

9. Applicants have adequate facilities 
in place to ensure implementation of the 


methodology and procedures for 
calculating the net asset value and 
dividend/distributions of the various 
classes and the proper allocation of 
expenses among the classes and this 
representation has been concurred with 
by the Expert in the initial report 
referred to in Condition 6 above and will 
be concurred with by the Expert or an 
appropriate substitute Expert on an 
ongoing basis at least annually in the 
ongoing reports referred to in that 
condition. Applicants agree to take 
immediate corrective action if the 
Expert, or appropriate substitute Expert, 
does not so concur in the ongoing 
reports. 

10. The prospectus of each class will 
contain a statement to the effect that 
any person entitled to receive 
compensation for selling Series shares 
may receive different compensation 
with respect to one particular class of 
shares over another In the Series. 

11. The conditions pursuant to which 
an exemptive order requested by this 
application may be granted and the 
duties and responsibilities of the 
trustees of the Funds with respect to the 
Multi-Class System described in this 
application will be set forth in 
guidelines which will be furnished to the 
Funds* trustees. 

12. Each Series will disclose the 
respective expenses, performance data, 
distribution arrangements, service, fees, 
sales load, deferred sales loads, and 
exchange privileges, if any. applicable to 
each class of shares in such ^ries in 
every prospectus pertaining to such 
Series, regardless of whether all classes 
of shares are offered Uirough each 
prospectus. The Funds will disclose the 
respective expenses and performance 
data applicable to all classes of shares 
in every shareholder report pertaining to 
such Series. To the extent any 
advertisement or sales literature 
describes the expenses or performance 
data applicable to any class of shares of 
a Series, it will also disclose the 
respective expenses and/or 
performance data applicable to all 
classes of shares of such Series. The 
information provided by applicants for 
publication in any newspaper or similar 
listing of a Series's net asset value and 
public offering price will present each 
class of shares separately. 

13. Applicants acknowledge that the 
grant of the exemptive order requested 
by this application does not imply SEC 
approval, authorization or acquiescence 
in any particular level of Class Expenses 
or payments made pursuant to a 12b-l 
Plan in reliance on the exemptive ordc?r. 
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For SBC by the DivitIon of Investment 
Management under delegated authority. 
Margaret H. McFarland. 

Deputy Secretory. 

JFR Doc. 92>2ni3 Filed 11-^2. 8.45 am| 
BituMi cooc aoto-oi>ai 


(Relem No. »C-1S07^, 612-7984) 

Tyler Cabot Mortgage Securities Fund. 
Inc., et at; Notice of Application 

November 2,1992. 

AOEHCV: Securities and Exchange 
Commission (**SEC*). 
action: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “Act**). 

applicants: Tyler Cabot Mortgage 
Securities Fund Inc (*Tyler Cabot**), 
Capstead Mortgage Corporation 
(**Capstead**), Tyler Cabot Securities 
Advisers. Inc (*Tyler Cabot Advisers”). 
Capstead Advisers, inc. (”Capstead 
Advisers’*), and Lomas Mortgage USA. 
Inc ('Lomas USA**). 

RELEVANT ACT SECTIONS: Order 
requested pursuant to section 17(b) 
granting an exemption from section 
17(a). 

SINAMARV Of APPLICATION: Applicants 
seek an order pursuant to section 17(b) 
of the Act granting an exemption from 
section 17(a) to permit Tyler Cabot to 
merge with and into Capstead Under 
the terms of the merger agreement, each 
share of Tyler Cabot's common stock 
(‘Tyler Cabot Common Stock”) would 
be converted Into the right to receive 
one share of Capstead’s newly-issued 
$1.20 Series B Cumulative Convertible 
Preferred Stock (‘‘Series B Preferred 
Stock**). 

fiUNO DATE: The application was Hied 
on )uly 10,1992, and amended on 
September 22,1992, October 14,1992, 
and October 26,1992. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SECs 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
November 30,1992. and should be 
accompanied by proof of service on the 
applicants, in the form of an affidavit or. 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the Src*s Secretary. 


AOORESSES: Secretary. SEC. 450 Fifth 
Street. Washington. DC 20S49. 
Applicants. 2001 Bry'an Tower. Suite 
330a Dallas. Texas 75201. 

FOR FURTHER INFORMATION CONTACr. 
Felicia H. Kung. Senior Attorney, at 
(202) 504-2003, or Elizabeth C. 
Osterman, Branch Chief, at (202) 272- 
3010 (Office of Investment Company 
Regulation. Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete appbeadon 
may be obtained for a fee at the SEC s 
Public Reference Branch. 

Applicants* Representations 

1. Tyler Cabot is a diversified closed- 
end management investment company 
incorporated in Maryland and registered 
under the Act. Tyler Cabot invests 
primarily in high quality mortgage- 
backed securities issued or guaranteed 
by the Government National Mortgage 
Association, the Federal National 
Mortgage Association, and the Federal 
Home Loan Mortgage Corporatioa It 
also invests in collateralized mortgage 
obligations, residual Interests in 
collateral sold to secure collatemlizcd 
mortgage obligations, and options. Tyler 
Cabot Common Stock is listed on the 
New York Stock Exchange. 

2. Capstead is a real estate investment 
trust incoi^rated in Maryland. It 
invests primarily In first-lien, long-term 
moilgage loans secured by single-family 
residences. It earns additional income 
from its residual interests in collateral 
pledged to secure collateralized 
mortgage obligations issued by its 
special-purpose finance subsidiaries. 
Capstead’s common stock (“Capstead 
Common Stock**) is listed on the New 
York Slock Exchange. 

3. Mr, Ronn K. Lytle serves both as the 
President of Capstead. and as the 
Chairman and Chief Executive Officer of 
Tyler Cabot He also is a director of 
both companies. 

4. Tyler Cabot Advisers, formerly 
Lomas Securities Advisers. Inc., is the 
investment adviser to Tyler Cabot. 
Capstead Advisers is the investment 
adviser to Capstead and. subject to the 
supervision of Capstead’s bo^ of 
directors, administers Capstead's daily 
operations. Both Tyler Cabot Advisers 
and Capstead Advisers are wholly- 
owned subsidiaries of Lomas USA, 
which is a wholly-owned subsidiary of 
Lomas Financial Corporation (“Lomas 
Finandal*'). 

5. Subject to various regulatory 
approvals and the approval of the 
stockholders of each of Tyler Cabot and 
Capstead. Tyler Cabot proposes to 


merge with and into Capstead pursuant 
to the terms of an agreement and plan of 
merger (the ’‘Merger Agreement**). 

6. The initial terms of the proposed 
transaction wxre presented to the board 
of directors of Tyler Cabot by Mr. Lytle, 
acting in his capacity as President of 
Capstead. at a regularly scheduled 
meeting held on May 19.1992. On June 
11.1992. a committee composed of three 
members of Tyler Cabot’s five-member 
board of directors (the ‘Tyler Cabot 
Committee**) was appointed to review 
the fairness of the proposed transaction 
to Tyler Cabot's shareholders. Two of 
the members of the Tyler Cabot 
Committee arc not “interested** persons. 
Mr. Michael Cornwall, one of the '‘non- 
interested** directors, has over thirty 
years of experience in commercial 
banking and the savings and loan 
industry, most recently as President and 
Chief Operating Officer of Guaranty 
Federal Savings Bank. Mr. William R. 
Smith, the other non-interested director, 
has served as President of Smith Capital 
Management. Inc. for over five years. 

Ms. Harriet E. Miers. the third director 
of the Tyler Cabot Committee, is a 
practicing attorney and has been a 
shareholder of the law Tirm of Locke 
Purnell Rain Harrell for more than five 
years. ^ Ms. Miers is the President of the 
Texas Bar Association and previously 
served as a member of the Dallas City 
Council. At this meeting, as well as at 
subsequent meetings during which the 
proposed merger was discussed, the 
non-interested directors were 
represented by separate legal counsel. 

7. At the commencement of the initial 
meeting of the Tyler Cabot Committee 
held on June 11.1992 to consider the 
initial proposal put forward by 
Capstead's senior management. Mr. 

Lytle distributed materials to 
accompany his oral presentation, 
including a description of Capstead, the 
recent operating results of the two 
companies, certain historical and 
projected pro-forma financial 
information giving effect to the proposed 
transaction, Capstead*s proposal with 
respect to terms of the proposed 
preferred stock, and a preliminary draft 
letter of intent. In addition, the materials 
included projected income statement 
data for Tyler Cabot indicating that 
Tyler Cabot’s monthly dividend rate of 
$.105 probably would be reduced to 
within the range of $.090 to $.095 per 
rfiare beginning in November 1992 if the 
merger was not effected. 


* Mr Ml«r« may ti€ oons)def«d an inivn^tini 
direclor bccauM bar law fijiii paHbnns legal 

•ervicet for l.omat Financial. 
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a After Mr. Lytie and the members of 
the Tyler Cabot Committee discussed 
the materiak distributed by Mr. Lytle. 
Mr. Lytle was excused from the meeting. 
The Tyler Cabot Committee then 
considered the proposed retention of 
Merrill Lynch 5 Co. rMcrrill Lynch**) as 
the exclusive financial adviser to Tyler 
Cabot in the merger. Merrill Lynch was 
the underwriter for each of Tyler 
Cabot's and Capslead's mitial public 
offerings, and maintains ongoing 
relationships with both institutions. The 
Tyler Cabot Committee questioned 
representatives of Merhii Lynch as to 
both the history of Merrill Lynch's prior 
institutional relationship with Capstead. 
as well as the contact UmI the Merrill 
Lynch investment bankers who were 
advising Tyler Cabot on tbe proposed 
transaction %vouId have with the Merrill 
Lynch bankers who had responsibility 
for previous transactions Involving Tyler 
Cabot and Capstead. The Tyler Cabot 
Committee was advised of the scope 
and nature of Merrill Lynch's 
institutional dealings with both Tyler 
Cabot and Capstead. After tbe 
representatives of Merrill Lynch w«^re 
excused, the Tyler Cabot Committee 
discussed whether to approve the 
retention of Merrill Lynch pursuant to 
the terms of an engagement letter 
between lyicr Cabot and MeniiJ Lynch 
previously negotiated by Mr. Lytle and 
Tyler Cast's outside counseL Mr. L 3 rtJe 
was then invited to join the Tyler Cabot 
Committee to discuss the fee structure 
negotiated and reflected in the 
engagement letter. After Mr. Lytle was 
excu^ again, the Tyler Cabot 
Committee unanimously approved the 
engagement of Merrill Lynch pursuant to 
the terms of tbe engagement letter. 

9. The Tyler Cabot Committee 
rejected Capslead's initial proposal, but 
instructed Merrill Lynch to continue 
negotiations in connection with the 
proposed transaction. On June 15.1992, 
the Tyler Cabot Committee, 
representatives of Merrill Lynch. Tyler 
Cabot's outside counsel, and counsel for 
the independent directors met to review 
the status of the negotiations. At the 
commencement of the meeting. Mr. Lytle 
summarized the revised Capstead 
proposal and thereafter was excused 
from the meeting. Merrill Lynch 
distributed materials setting forth its 
preliminary valuation anah^is of the 
revised Capstead proposal. The Tyler 
Cabot Committee discussed with Merrill 
Lynch the dividend rate and alternative 
formulations of the ratio proposed to 
convert the Capstead Sches D Preferred 
Stock that Tyler Cabot's shareholders 
would receive as a result of the merger 
into Capstead Common Slock. In 


addition, the Tyler Cabot Committee 
discussed with Merrill Lynch the 
relative significance of each component 
of the formulas in ascribing an overall 
value to the proposed Capstead Series B 
Preferred Stock. The Tyler Cabot 
Committee Instructed Merrill Lynch to 
fxinduct further negotiations with 
Capstead regarding the oonveraion ratia 

10. After discussions between Merrill 
Lynch. Mr. Lytle, and a representative of 
Paine Webber Incorporated Capslead's 
financial adviser in the transaction. 
Merrill Lynch advised the Tyler Cabot 
Committee that Capstead had agreed to 
revised terms of the Series B Preferred 
Stock, including a revised conversion 
ratio. Further negotiations resulted in a 
revised proposal The Tyler Cabot 
Committee reviewed the proposal with 
Merrill Lynch and Tyler Cabot's outside 
counsel, determined that it was in the 
best interests of Tykr Cabot's 
shareholders to pursue a transaction 
with Capstead. and recommended the 
execution and delivery of a non-blnding 
letter of Intent incorporating the terms of 
the merger as presented to iL 

11. On July ^ 1992. the Tyler Cabot 
Committee met with representatives of 
Merrill Lynch. Tyler Cabot's outside 
counseL and counsel for t)ie non- 
interested directors. Copies of a 
proposed draft of a Merger Agreement 
were distributed to the Tyler Cabot 
Committee. Merrill Lynch and outside 
counsel summarized the terms of the 
proposed transaction that had resulted 
from negotiations conducted after the 
execution of the non-binding letter of 
intent. Merrill Lynch then delivered on 
oral presentation, accompanied by 
written materials it distributed at tbe 
meeting, with respect to its opinion that 
the proposed considetation to be 
received by Tyler Cast's shareholders 
was fair fr^ a Bnandal viewpoint. 
Merrill Lynch then delivered its %vritten 
opinion to the Tyler Cabot Committee 
and was excused from the meeting. 

After conferring with Tyler Cabot's 
outside counsel end separate counsel for 
the independent directors, tbe Tyler 
Cabot Committee unanimously 
approved the proposed transaction and 
recommended approval by the full board 
of directors on jtily 8,1992. The full 
board convened immediately thereafter 
and approved the proposed merger. 

12. As finally negotiated, the tenns of 
the proposed transaction provide that 
each share of lyier Cabot Common 
Stock outstsxKiing Immediately prior to 
the effective date of the merger will be 
converted Into the right to receive one 
share of Capslead's newly Issued $1.25 
Scries B Preferred Stock. Series B 
Preferred Stock will be convertible into 


Capstead Common Stock at any time 
based upon a conversion ratio 
determined by dividing the Hquidatlon 
preference of the Series B Preferred 
Stock by the lesser of (a) $42.00 * * and (b) 
the average closing price of Capstead 
Common Stock for the fifteen 
consecutive trading days commencing 
on the twentieth trading day 
immediately prior to the sp^al 
stockholders' meeting of both Tyler 
Cabot and Capstead to vote upon the 
proposed transaction (the "Special 
Sto^holders* Meeting^. The liquidation 
prefcrepce of Series B Preferred Stock is 
fixed as the greater of (a) $1138.^ and 
(b) the net asset value per share of Tyler 
Cabot Common Stock as of the close of 
the fifth trading day immediately prior 
to the Spedat Stockholders* Meeting. 
Holders of Series B Preferred Stock will 
be entitled to receive, when, as. and if 
declared by Capslead's board of 
directors, cumulative preferential cash 
dividends at tbe rate of $136 per annum 
payable monthly in arrears, llie Series B 
Preferred Stock may be redeemed by 
Capstead at any time after five years 
from the date of issuance at a price of 
$1250 per share. 

13. As pari of its analysis of the 
fairness of the proposed transaction, the 
Tyler Cabot Committee considered the 
following factors in determining that the 
merger would be fair to Tyler Cabot's 
shareholders: (a) The historical and 
current financial conditions and 
operations of Tyler Cabot and Capstead: 
(b) a comparison of the future prospects 
of Tyler Cabot with those of the 
combined entity resulting from the 
merger, including the likelihood that the 
dividend on Tyler Cabot Common Stock 
would be lower than the dividend rate 
on the Series B Preferred Stock; (c) the 
increased risk of investment of 
Cabot's shareholders as a result of the 
proposed transaction: ^ (d) historical 


* Thff $ 42.00 amoaoi wbb nes^flited by ibe 
pariiM M an avemsa tradins pOoa for C^ptirad 
that ttttvcd Sartaa B P r af a r rod Sharabokfon oi 
recaivips an aaaarad mknmvm o4 Cap< lea ifi c<|otly 
OB a fully cbhiled batia. 

* SliaS amount was msobatad on thr baala 
of diKOuntlng tl2J0, Iba appronimala ouiAri prica 
of Tyler Cabot Odoriiob at iba tbna Ibal lha 
anorsar waa Initially propoaa d to TyWr CaboCa 
board of dtractora. by a oomrcnkai praodum bar.d 
of t0% to lh% ond taklns Into acoount ly ior Cabol'a 
Si MO oal ofoet value at the tuna, 

* AUhough al Ua§t IIOS of Tykr Cabot's osaati 

■lotl ba iBveitad Is secorfUas that art rated AAA or 
Uaoad orsoarontaad by tba U.S. fova mm ent. Ha 
asenctaa or laatnaiiafilalidaa, Capolaod prUnarify 
Inveata tn fambo Morftaga Loana, wldch typicaify 
era not rated and ara aubiact to aubatantlalty 
Srvatrr risk of default than AAA-rated aacuritltt. 
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and current market values and 
dividends for the common stock of both 
companies: (c) the proposed terms of the 
Series B Preferred Sto^ compared to 
the dividend prospects of Tyler Cabot 
Common Stock: (H the fact that 
Copstcad would reimburse Tyler 
Cabot's fees and expenses in relation to 
the proposed transaction if the 
transaction was abandoned for reasons 
related to Tyler Cabot's entering into, or 
agreeing to enter into, a transaction with 
a Ihird'party bidder, (g) the preliminary 
valuation analysis of the Series B 
Preferred Stock prepared by Tyler 
Cabot's financial adviser: |h) the limited 
number of potential third*party bidders 
and the low probability that any 
potential IhM-party bidder could offer 
more favorable terms than Capstead: * 

(i| the fact that no dilution of the 
interests of existing holders of Tyler 
Cabot Common Stock would occur and 
(j) the lack of adverse tax consequences 
from the proposed transaction. In 
making its fairness evaluation, the Tyler 
Cabot Committee also took into account 
Merrill Lynch's fairness opinion, which 
concluded that the proposed 
consideration to be received by Tyler 
Cabot's shareholders in the merger was 
fair. 

14. The board of directors of Capstead 
has determined that the proposed 
transaction is in the best interests of. 
and is fair to. Capstead's shareholders, 
and has approved the terms of the 
Merger Agreement. The Capstead board 
views the proposed transaction as a 
cost-effective means of obtaining 
additional capital, and increasing its 
future earnings and dividends. 

15. A joint proxy statement/ 
prospectus will be sent to the 
shareholders of Tyler Cabot and 
Capstead describing the proposed 
merger, the investment objectives and 
policies of both companies, any 
proposed modifications to the 
investment objectives, and any other 
relevant inform^ion about the proposed 
merger. The proposed merger uill be 
consummated upon final approval of the 
shareholders of Tyler Cabot and 
Capstead. Following approval of the 
merger by the requisite vote of the 
shareholders of Tyler Cabot and 
Capstead. Capstead intends to apply to 


* M»mlt Lynch dlBCuMcd Mith tbr Tyler CatxH 
CommillM leirphooe contacts with potenlhU third- 
p«rty bidd«f» tt^f It bed in iu normal cour»e of 
tmelOTM during the ptdod from the rxecution o( « 
letter of Intanl to the eMCutioo of the Merger 
Aicrremenl. None of luch Inititullont e»pre«i«d nn 
tnlefMl In formuUtinit a propoMi to purtue • 
Ironnaction with Tyh^ Cabot 


the SEC to terminate the registration of 
Tyler Cabot Common Stock. 

Applicant's Legal Analysts 

1. Section 17(a)(1) prohibits the sale of 
securities or other property to a 
registered investment company by an 
affiliated person of such company. 
Section l^a)(2) prohibits the purchase 
of securities or other property from a 
registered investment company by an 
affiliated person of the company. Tyler 
Cabot Advisers and Capstead Advisers 
are under ^'common control" within the 
meaning of section 2(a)(9) of the Act. As 
a result. Tyler Cabot is an "affiliated 
person" of Capstead within the meaning 
of section 2(a)(3) of the Act. In addition, 
the President of Capstead also is the 
Chairman and Chief Executive Officer of 
Tyler CaboL and serves as a director of 
both companies. Because of these 
affiliations, section 17(a) of the Act 
prohibits the proposed transaction. 

2. Rule 17a-8 exempts from the 
prohibitions of section 17(a) mergers, 
consolidations, and purchases or sales 
of substantially all of the assets of 
registered investment companies that 
are affiliated persons, or affiliated 
persons of an affiliated person, solely by 
reason of having a common investment 
adviser, common directors, and/or 
common officers, provided that certain 
conditions enumerated in the rule are 
satisfied. Although rule 17a-6 only 
applies to mergers of affiliated 
registered investment companies.^ 
applicants state that, consistent with the 
rule, the Tyler Cabot Committee and the 
full board of directors of Tyler Cabot 
have determined that participation in 
the transaction is in the best interests of 
Tyler Cabot, and the interests of existing 
shareholders of Tyler Cabot will not be 
diluted as a result of effecting the 
transaction. 

3. Section 17(b) provides that any 
person may file an application for an 
order exempting a proposed transaction 
and the SEC shall grant such order if 
evidence establishes that: (a) The terms 
of the proposed transaction are 
reasonable and fair and do not involve 
overreaching: (b) the proposed 
transaction is consistent with the policy 
of each registered investment company 
in%*olve(L and (c) the proposed 
transaction is consistent with the 
general purposes of the Act. 

4. Applicants contend that the terms 


* Investment Compeoy Act Releaee No 10666 n 
14 (Oct. 3l ISTSJ (noting tb«t trmnMctiont Invotvtng 
uity other type of entity, (ncliidlng Invetlmeni 
ooropuniet Ihei ert not rrgteiered under the Ad. 
would fell bey-ond the purview of the rule) 


of the proposed transaction, including 
the consideration to be paid or received, 
are fair and reasonable and do not 
involve overreaching by any person. The 
respective boards of directors of Tyler 
Cabot and Capstead have found that 
participation in the proposed 
transaction, as contemplated in the 
Merger Agreement, is fair and in the 
best interests of each company's 
respective shareholders. Applicants 
assert that the Tyler Cabot Committee, 
with the assistance of Tyler Cabof s 
financial and legal advisers, conducted 
an arm’s length negotiation with 
Capstead before recommending the 
merger. In concluding that the standards 
of section 17(b) have been met, the Tyler 
Cabot Committee noted that although 
Tyler Cabot's shareholders would face 
increased investment risk as a result of 
the business and investment risks 
associated with the Scries B Preferred 
Stock, the increased risk would be offset 
by other factors, such as the fact that 
Capstead's earnings would be applied to 
pay dividends on the Series B Preferred 
Stock and on its Series A Preferred 
Stock before making any dividend 
payments on its Common Stock. In 
addition, applicants assert that the sales 
prices for both Tyler Cabot Common 
Stock and Capstead Common Stock 
have increased between |une 10.1992. 
the last full trading prior to the public 
announcement that a letter of intent was 
signed, and October 12.1992, and that 
the increase in Tyler Cabot Common 
Stock after the announcement of the 
signing of the letter of intent directly 
correlates to shareholders' expectations 
that the merger will preserve the 
dividend stream associated with the 
Tyler Cabot Common Stock prior to 
November 1992. Applicants ^rther 
assert that the proposed transaction will 
be consistent with the policies of each 
company, and is consistent with the 
general purposes of the Act. 

5. Subsequent to the merger, if 
approved. Capstead will continue as an 
operating company exempt from the 
provisions of the Act. Capstead 
represents that it will be excluded from 
regulation under the Act by virtue of the 
exclusions provided under sections 
3(c)(5)(C) and 3(c)(6) of the Act. 

For the SEC hy the Division of Investment 
Management under delegated authority. 
Margaret H. McFarland. 

Deputy Secretory. 

|FH Doc. 92-27114 Filed 11-6-92:8:45 am) 
SMXIMO coot SDlOHn-M 
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DEPARTMENT Of STATE 

IPubHc Notice 17171 

United States Organlntion for the 
Inlematlonei Telegraph and Telephone 
ConsulUtive Committee Study Group 
D; Meetings 

Ibe UJS. Department of State 
announces that the U.S Orsanizatioo for 
the International Telegraph and 
Telephone Consultative Committee 
Study Group O will meet on December 9 
through 11,1992 and on December 16, 
1992. 

The December 9-11 meeting %vill be 
held at the IBM executive briefing 
center, S105 West Dr. Martin Luther 
King Blvd.. Tampa. Florida, from 9 a.m. 
to 5 p.m. on December 9 & 10, and from 9 
to 12 p.m. on I3ecember 11. Members of 
the public may attend the meeting and 
loin in the discussion subject to the 
instructions of the Chair. Access to the 
Florida met^ting site is controlled, and 
anyone interested in attending should 
notify Ms. Ella Gardner, at the MITRE 
Corporation, Phone 703-666-^5626, no 
later them December 4,1992. 

The December 16,1992 meeting will 
be held ip room 1517, US. Department of 
Slate at 10 ajn. 

The Agenda of the December 9-11 
meeting will Include examination of the 
Issue of the Issue of Registration of 
Management Domains in the context of 
the CCTTT X.400 Recommendation. The 
subcommittee examining the registration 
of Message Handling Systems, 
Management Domains (MHS MD) 
names has considered criteria and 
proposed operating requirements for 
registrars of MHS MD names used 
within the U.S. The Subcommittee now 
invites proposals to operate the register 
of MHS MD mimes in the U S 

To qualify for designation as the MHS 
MD national registration authority in the 
U.S., an organieotion should 
demonstrate that, it is a legal entity; it 
h/«s been in existence for no less than 
five years: It envoys a soumi ftnancial 
structure; it has employ*e€s or advtsoiy 
committees who are technically 
c>'>mpetent in the relevant subiect of the 
M.indard at issue: it agrees to fum:lkm in 
Its capacity as a U.S. registration agent 
for a minimum of ten years; It has 
sufficient equipment resources (e.g., 
hardware, software) and 
tommunicalions fadlities (e.g.. postal 
street address, telephone, telex, 
facsimile, electronic mail); if it operates 
with a fee structure, this atniclure shall 
be primarily for the purpose of cost 
recovery and agreed with the U.S. Joint 
Registration Authoritir, and that it 


agrees to abide by the **Operating 
Requirements for the Registrars of MHS 
Management Domain Names used 
within the U.S. 

If you are interested in applying to be 
the Registration Agent for MHS MD 
Names or w*ouid like to comment on the 
above proposed criteria; please submit a 
letter of intent or comments by 
December 1,1992, to: Dr. Ella P. 

Gardner. Chair. MHS MD 
Subcommittee, Tlie MITRE Corporatioru 
7525 Colshtre Drive, McLean, VA 22102- 
3461; with a copy to: Gary M. Fereno, 
Chairman: U.S. Study Group D. Room 
6317, Department of Slate, Washington, 
DC 20520-6317. 

Analysis of the responses received in 
the form of (Inal proposals wilt form a 
major part of the agenda of the Study 
Group O meeting to be held in Tampa, 
Florida. December 9-11,1992. The 
agenda of the meeting will include 
analysis, evaluations, and 
recommendations on choosing a 
Registration authority, flnalizalion of 
behavioral guidelines for participants in 
a voluntary U.S. MflS backbone 
network, and any other matter within 
the purview of Study Group D. 

The Agenda of the December 16,1992 
meeting will include the review of U.S. 
contributions for the meetings of Study 
Croup XVIL review of final drofi 
proposals of the MHS-MD 
Subcommittee, and to consider any 
other business within the scope of Study 
Group D. The Meetings will also 
consider proposals for the work program 
questions to be studied during the next 
four year plenary period. 

Mffmbers of the general public may 
attend the meetings and join in the 
discuss ion, subject to the instructions of 
the Chair. Admittance of public 
members will limited to the seating 
available. In that regard, entrance to the 
Department of Slate building Is 
controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. Persons who plan to attend 
should so advise the Office of Cary 
Fereno, Department of Stole, (202) 647- 
0201. FAX (202) 647-7407. The above 
includes government and non¬ 
government attendees. PubBc visitors 
will be asked to provide their date of 
birth and Social Security number at the 
time they register their intention to 
attend and roust carry a photo ID with 
them to the meeting in order to be 
admitted. All attendees roust use the C 
Street entrance. 


Dated: Ocloher 21.1992. 

EariBorfaely, 

Director, Tnhcommunicoiions and 
information Stondonh, Chairman US. 
CCiTT, Notional Committee. 

|FR Doc. 92-27066 Filed 11-6-92; 6:45 am) 
6X1MO COOC 


THRIFT DEPOSITOR PROTECTION 
OVERSIGHT BOARD 

Current Indexes IdenUfying Matters 
Made Available Under the Freedom of 
Information Act 

AOENCv; Thrift Depositor Protection 
Oversight Board. 
action: Notice. 

susMiAirv: Pursuant to the Preedom of 
Information Ad. the Thrift Depositor 
Protection Oversight Board is publishing 
notice of an older determining that 
publication of current Indexes providing 
identifying information for the public as 
to certain matters would be unnecessary 
and impradicable, 

EFFE CTIVE DATE: November 9,1902. 

FOn FUfmEA INFORMATION CONTACT; 
Lawrence Hayes, telephone (202) 789- 
9661. 

SU«>FLE1IENTARV INFORMAT10H: 
Elsewhere in this issue of the Federal 
Register, the Thrift Depositor Protection 
Oversight Board (Bound) Is publishing a 
final rule establishing proc^ures to 
implement the Freedom of Information 
Act. 5 U.S.C 652. Pursuant to 5 U.S.C. 
552(a)(2), the Board U required to 
publish, quarterly or more frequently, 
and distribute (by sale or otherwise) 
copies of current indexes providing 
identifying information for the public as 
to any matter issued, adopted, or 
promulgated by the Board and required 
by 5 U.S.C. 552(aM2j to be made 
available or published, unless the Board 
determines by order published in the 
Federal Register that the publication 
would be unnecessary and 
impracticable. The matters required by 5 
U.S.C. 552|a)(2] to be made available or 
published are: final opinions and orders 
made in the ad)udication of cases; 
statements of policy and interpretations 
which have b^n adopted by the agency 
and are not published in the Federal 
Register, and administrative staff 
manuals and Instructions to staff that 
affect a member of the public. 

The Board does not l^ue opinions or 
orders in the adjudicatioin of cases. The 
BoarcTs unpublished statements of 
policy and interpretations and Its 
administrative staff manuals and 
instructions to staff that affect a member 
of the public are not significant in 
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volume. Accordingly, the Board has 
determined by resolotSon that the 
publication of current Indexes providing 
identifying information for the public as 
to such matters would be unnecessary 
and impracticable and has directed 
publication of such order and 
determination in the Faderal Ragislar. 

The Board shall provide copies of 
such indexes on request at a coal not to 
exceed the direct cost of duplication. 

Dated: October 29.199^ 

Peter H. Monroe, 

President 

|FR Ooc. 02-20034 Filed 11-0-02: 8:45 am| 
atLLMO coot 2S39-SV4I 


OEPARTMEfn^OF TRANSTORTATTON 
Of f lc« of tfi€ Secretary 
I Docicaf 482171 

AppAcatton of Morris Ak Sarvfcs, Inc^ 
f or Certmcale Authortty 

AQEliCY: Department of Transportation. 

ACTION: Notlca of Order to Show Cause 
(Order 92-11-6). 

summahy: The Department of 
Transportation is directing ail interested 
persons to show cause why it should not 
Issue an order Tinding Morris Air 
Service, Inc,, fit, willing, and able, and 
awarding It a certificate of public 
convenience and necessity to engage in 
interstate and overseas scheduli^ air 
transportation of persons, propert y , and 
mail. 

DATES: Persons wishing to file 
obiectiona should do so no later 
November 18,1992. 

ADOftESSES: Oblections and answers fo 
objections should be filed in docket 
48217 and addressed to the 
Documentary Services Dhriskm (C-58, 
room 41071, U.S. Deportment of 
Transportatiofi, 400 Seventh Street SW., 
Washington. DC 20590, and should be 
served upon the parties listed in 
Attachment A to the order. 

FOR FURTHER INFORiaATKMI CONTACT. 

Ms. Carol A- Woods, Air Carrier Fitness 
Division (P-SO, room 6401). US. 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590, (202) 366-2340. 

Oated November 3, T1FI2 
lafliey N. Shsoa, 

AsMtaoi Seiu^daty fot Policy and 
inUtmoikmui Affatrs. 

(PR Doc. 82-27122 Fikd 11-6-92; 845 am| 
SiuiiM OOOC 


Aviation Proceedinga; Agr esm Rn U 
RIed During the Week EndlOQ October 
30,1992 

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C, 412 
and 414. Answers may be filed within 21 
days of the date of niing. 

Docket Number 48443. 

Dote filed: October 28,1992. 

Parties: Members of the International 
Air Transport Association. 

Subject: TCl2 Reao/P 1437 dated Sept. 
25.1992. 

North Artaatfc-lorael Rasot r-1 to r-lS 


1^1—022 

^6-a73i| 

r-2—OMl 

Kl6-073t 

fO-asN. 

r-Tf—STM 

r 4 asC. 

v-12—orsp 

r>5—08«y 

1-13—087(1 

r-a-o7ik 

r-14-OB2lik 

r-7--O04kli 

r-IS—OKo 

r-6-07ia 

r-IS—suit 


Proposed Effective Date: January 1, 
1993. 

PhyQIs T. Kaylor, 

Chief Documentary Services Diviswa, 

(FR Doc. 92-27060 FiM 11-6-92; 845 an| 
aaj.MO oooe 4sia-as4t 


AppUcationa for Certificataa of Public 
Convenience and Neceaalty and 
Foreign Air Carrief Permtta FHed Under 
Subpart O During the Week Ended 
October 30,1992 

The following Applkationa for 
CertillcAtes of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under subpart Q of 
the Department of Transportation's 
Procachtral Regulations (see 14 CFR 
302.1701 et seq.). The dus date for 
Answers. Conforming Applications, or 
Motions to Modify Scope are set forth 
below each applt^tioii. Following the 
Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further psoceedings. 

Docket Number 46439. 

Dote filed: October 27,1992. 

Due Date for Answers, Coftfornuag 
Applications, or Motion to Modify 
Scope: November 24,1992. 

Descriptiow Applicotlon of Mid 
Pacific Air Cerporatloa, pursuant to 
Section 401 of the Act and subpart Q of 
the Regulations, authorising it to provide 
scheduled foreign air transportation of 
property and mail bctw*een points in the 
United States and Beimuda. 

Docket Number 48444 

Dote filed October 28,1992. 


Due Dote for Answers. Conforming 
Applications, or Motion to Modify 
Scope: November 25,1992. 

Description: Application of USAir, 
IhCm pursuant to section 401 of the Act 
and subpart Q of the Regulations, 
applies for a new or amended certificate 
of public convenience and necessity to 
as to autbortze USAir to provide 
scheduled foreign air transportation on a 
nonstop basis between Tampa, Florida 
and Nassau, Bahamas. 

Docket Number 48477. 

Date filed: October 30,1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: November 27,1992. 

Description: Application of Aero 
Transookmibiana De Carga Ltda., 
pursuant to section 402 of the Act and 
subpart Q of the Regulations, for a 
foreign air carrier permit authoriziag it 
to engage in foreign air transportation of 
cargo and mail between a point or 
points in the Republic of Colombia and 
Miami, Rorida, ATC also seeks 
authority to engage in cargo charter air 
transportation as authoris^ by part 212 
of DC^ Regulations. 

PtiyIKs T. Kaylor, 

Chief Documentary Services Division. 

|FR Doc 82-27069 Filed 11-0-92: 845 ani| 
ssiJiiQ coca «aio-o-is 


Federal Avfalfon Admini s tr a tion 

Fropoaad Advloory Circular 91-53A, 
Noise Abatement Departure ProfNea 

AGENCY: Federal Aviation 
Administration, DOT. 

AcnOM: Proposed advisory circular, 
extension of comment period; request 
for comments. 


SUMMARY: The Federal Aviation 
Administration (FAA) is proposing to 
issue an advisory drcular (AC) designed 
to provide standard guidelioes for noise 
abatement departure profiles for ail chril 
turbojet airplanes with a maximum 
certificated gross takeoff weight of more 
than 7&JOOO pounds oparating within the 
United States. The proposed AC was 
originally pubtiahed in the Federal 
Registar on August 7,1992 with the 
initial comment period closing on 
October 1,1992. However, be^uae of a 
delay In the coocloaion ol the validation 
test at John Wayne Airport until 
October 31,1992, the comment period Is 
hereby reopened until December 15. 

1982. 

The proposed AC would cancel AC 
91-63, Noise Abatement Departure 
Profile, dated October 17.1978 The 
proposal reflects FAA's continuing effort 
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to enhance safety of flight operations 
through standardization and reduce 
airplane noise. To achieve this 
objective, the FAA proposes a means, 
hut not the only means, of avoiding 
proliferation of noise abatement 
departure profiles tailored for unique 
airport/community environments while 
providing noise relief to communities. 

THE proposal: The proposed AC 
recommends two standard noise 
abatement departure profiles for all 
turbojet airplanes, one designed to 
reduce noise over communities near the 
airport and the other to provide noise 
reduction benefits to communities 
located farther away. It recommends 
that airplane operators select one of 
these two procedures for each noise 
sensitive departure, replacing the 
variety of procedures now planned or in 
use. It also recognizes the important role 
of airport proprietors in determining the 
most beneficial procedure, 

OATES: The comment period is being 
extended from October 1.1992 to 
E>ecember 15.1992. 

addresses: Send comments and 
requests for copies and supporting noise 
analysis documentation on this 
proposed AC to: Federal Aviation 
Administration. Attn: Technical 
Programs Division. AFS-400, 000 
Independence Ave.. SW., Washington. 
DC 20591. Comments and supporting 
documentation may be inspected at the 
above address between S’30 a.m. and 
4:30 pjn. weekdays, except Federal 
holidays 

FOR FURTHER IWFORJyiATION COMTACT. 

Mr Wesley Te Winkle. Flight Standards 
Service, at the above address: telephone 
(202) 287-3728 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested piersons are invited to 
participate in the proposed AC by 
submitting such written data, views, or 
arguments, and by commenting on 
possible environmental, energy, or 
economic impacts of this AC. Comments 
should identify AC 91-53A and be 
submitted in duplicate to the address 
specified above. All communications 
received on or before the closing dale 
for comrrwnts will be considered by the 
Flight Standards staff before issuing the 
final AC. 

U»uid in Washington. DC on November 3. 
1992 

WUUam). While. 

Acting Dirtetor, Flight Stamturds Sm tee 
ire Doc. 92-27121 Filed 11-6-92: 6:45 am| 
eiujMO cooe 


Federal Highway Admintatratlon 

Natk>Aal Recreational Trails Advisory 
Committee; Public Meeting 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Notice of public meeting. __ 

summary: The FHWA announces the 
first meeting of the National 
Recreational Trails Advisory 
Committee, authorized by the Symms 
National Recreational Trails Act of 1991 
(section 1303 of the Inlcrmodal Surface 
Transportation Efficiency Act of 1991; 
Pub. L 102-240.105 Stat. 1914. 2068). The 
focus of the meeting will be to consider 
utilization of funds to be allocated by 
States from the National Recreational 
Trails Funding Program, establish and 
review criteria for trail-side and trail- 
head facilities that qualify for funding 
under this program, and make 
recommendations for changes In Federal 
policy to advance the purposes of the 
Symms National Recreational Trails 
Act Other issues will include review of 
multi-use trail planning and 
management criteria, review and 
development of trail conflict resolution 
strategies, and review and development 
of trail use safety information. 

DATES: The meeting will be December 2. 
1992. from 9 a.m. to 4:30 p.m. e.t.. and 
December 3,1992 from 9 a.m. to 2 p.m 
The meeting is open to the public. 
ADDRESSES: The meeting will be held in 
room 4200 of the Nasstf Building. 400 
Seventh St. SW., Washington, DC 20590 
FOR FURTHER INFORMATION CONTACT: 
Christopher B. Douwes. Federal 
Highway Administration. Interraoda! 
Planning Division. HKP-SO. (202) 386- 
5013; or john K. Kraybill, Office of the 
Chief Counsel. HCC-31. (202) 368-1387: 
400 Seventh St. SW.. Washington. DC 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m.. e.t.. Monday through Friday, 
except legal Federal holidays. 

Authority; Section 130X Public Law 102- 
24a 105 Sfal-1914. 2068: 23 U S.C 315: 49 CKR 
1.48 

Issued on November 2.1992 
T.D. Larwn. 

Administrator 

ire Doc- 92-27065 Filed 11-6-92:6:45 am| 
StLUNO COOC 


Scenic Byways Advisory Committee; 
Public Meeting 

agency: Federal Highway 
Administration (FHWA). DOT. 
ACTION: Notice of public meeting. 

summary: The FHWA announces the 
first meeting of the Scenic By'ways 


Advisory Committee. The focus of the 
meeting will be to develop and make 
recommendalions regarding minimum 
criteria and standards for use by State 
and Federal agencies in designating 
highways as scenic byways and all 
American roads for the purpose of a 
national scenic byways program as 
authorized by section 1047(a)(3) of the 
Intcrmodal Surface Transportation 
Efficiency Act of 1991, Public Law 102- 
240. 105 Stat. 1914.1996. 

OATES: December 1.199Z 9 a.m. to 4 
p.m.. e.t. This meeting is open to the 
public. 

ADDRESSES: Nassif Building. 400 
Seventh Street SW.. room 4200. 
Washington. DC 20590. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Eugene johnson. Federal Highway 
Administration. Intcrmodal Planning 
Division. HEP-60, room 3301,400 
Seventh. Street SW.. Washington. DC 
20590. (202) 366-2071. Office hours are 
from 7:15 a m. to 3:45 p.m.. e.t.. Monday 
through Friday, except legal Federal 
holidays. 

Aulboritr. 23 US.C. 315:49 CFR t 48: Sec 
1047, Pub. L 102-24a 105 Slat. 1914.1990. 

Issued on: November 2.1992- 
T.D. Larson. 

Administrator 

(FR Doc. 92-27063 Piled 11-8-92; 8:45 ami 
BIUJNO coot 4 f 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

November 2.1992 

The Department of the Treasury has 
submitted the following public 
information collection requirementfs) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1960. 
Public Law 96-511. Copies of the 
Bubmissionfs) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury' Annex. 
1500 Pennsylvania Avenue NW.. 
Washington. DC 20220. 

internal Revenue Service 

OMB Number 154S-0029. 

Fotw Number IRS Forms 941.941E. 941- 
SS. Schedule A (Form 941). Schedule B 
(Form 941). 

Type of Reviei^: Revision. 
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TiU^ Hniployer*^ QuarleHy Federal Tax 
Return; Quarlerly Retim of Withheld 
Federal Income Tax and Medicare 
Tax; Employer'a Qtiarterly Federal 
Tax Return—American Samoa. Guam. 
The Commoowealth of the Northem 
Mariana Islanda, and the Virgin 
Islamia; Recordt of Federal Baciiup 
Withholding Tax Liability; Employer*! 
Record of Federal Tax Liability. 

Doscriptioa: Fonn 941 ta used by 
employers to report paymenta made to 


employees subject to income and 
social security/Medicare taxes and 
the amounts tA these taxes. Form MlE 
is used primarily by state and local 
govemments to report withheld 
income and Medicare taxes only. 

Form 941-SS is used by tmployeri m 
the U.S. possessiona to rep^ social 
security and Medicare taxes only. 
ScJiedule A is used by peyers who 
elect to report backup wi&holdhig tax 
Habibty. Schedule B is used by 


employ^ers to record their employaienC 
tax liability. 

Respondents: Indhridtiols or households. 
State or local govemments, 

Buamesscs or other for-profit. Federal 
agendes or employees. Non-proBl 
institutions. Small businesses or 
organizations. 

Estimoted timber of Respondents/ 
Recordkeepers: 12.580208. 

Estimoted Bunien Hoars Per 
Respondents/Recordkeepen 


Form 

nmossOieectnq 

Utraig sboul tow 01 (hs Vxm 

FfpoonrtQ Si# form 

mSSSSlg, 

endmwSng 
tormio tSo 

941 

a IVUtfA 49 iWmAM 

9^ 


i&nvnutoA 

94fE 

S Uowt. 22 nsnulM __ 


1 Iwtktf mifiiJitoa 

94l.«__ 



7 

SrA A 



2 


Sell a 











Frequency of Response: Quartesly. 

Estimated Total Report/ng/ 
Recordkeeping Burden: 32057I.<I38 
hours. 

Clearance Officer: Carrkh Shear. 1202) 
822-3060, Internal Revenue Servtos, 
room 5571.1111 Constitution Avenue. 
NWh Washington. DC 20224. 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6660. Office of Management and 
Budget, room 3001. New i^ecutive 
Office Building. Washington. DC 
20503. 

Lob K. HolUod. 

DepartmenUt! Rep€>rts^ Management Officer, 

|FR Doc. 92-27042 Piled 11-6-92; ft45 am| 

siLUNO cooc wao-ot-u 


Public Information Collection 
Re<tuirements Submitted to OMB for 
Review 

November 2,1092. 

The Department of the Treasury has 
submitted the following public 
information collection requirement|s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 196a 
Public Law 06-511. Copies of the 
8ubmission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex. 
1500 Pcnnsyfvania Avenue. NW., 
Washington. DC 2022a 

Internal Revenue Service 

OMB Humber 154S-0797. 

ReguiaUon ID Humber LR-209-74 Final 
(T.D. 8179). 


of Review: Extension. 

Title: Organlzationa Under Common 
Control; Eighty Percent Control Test 
for a DroCher-Sialer Controlled Group. 

The IncoQie Tax 

Regulations relating to the definitioo 
of a brother-sister controlled group of 
corporations or businesses are 
amended to reflect a recent Supreme 
Court dedsion. Amendments will 
apply retroactively. However, 
taxapyers may elect prospective effect 
in certain circumstances. 

Respondents: Farms, Businesses or other 
for-profit. Small businesses or 
organizations. 

Estimated Humber of Respondents: 2. 

Estimated Burden Hours Per 
Respondent 1 hour, 30 minutes. 

Frequency of Response: Other (one-time 
election). 

Estimated Total Reporting Burden: 3 
hours. • 

OMB Humber 1545-0800. 

Regulation ID Humber Reg. 601.601. 

Type of Review: Extension. 

Title: Rules and Regulations. 

Description: Persons wishing to speak at 
a pubbe hearing on a proposed rule 
must submit written comments and an 
outline within prescribed time limits, 
for use in preparing agendas and 
allocating time. Persons Interested in 
the issuance, amendment, or repeal of 
a rule may submit a petition for this. 
IRS considers the petitions in its 
deliberations. 

Respondents: Individuals or households. 
State or local governments. Farms, 
Businesses or other for-profit. Federal 
agendes or employees. Non-profit 
institutions. Srnail businesses or 
organizations. 

Estimated Humber of Respondents: 600. 


Estimoted Burden Hemrs Per 
Respondent: 1 hour, 30 minutes. 

FrequesKy of Response: On occasion. 

Estimated Total Reporting Burden: 900 
hours. 

Cieoronce Officer Garrick Shear. f20Z) 
622-3869, Internal Revenue Service, 
room 5571,1111 ConsUhition Avenue 
NW., Washington, DC 20224. 

OMB Reviewer Milo Sunderhauf, (202) 
39S-688a Office of Management and 
Budget room 3001. New Executive 
Office Building. Washington. DC 
20503. 

Lob K. HolUnd, 

Departmental Reports, Management Officer, 

|FR Doc. 92-27043 Filed 11-6-92: 8:45 sm| 

aXLMO coot 4t30-ev4l 


UNITED STATES INFORMATION 
AGENCY 

U.S. Advisory CommiaakKi on Public 
Diplomacy; Meeting 

aoshcy: United States Information 
Agency. 

ACTI04C Notice. 

summahy: A meeting of the U.S. 
Advisory Commission on Public 
Diplomacy will be held on November 13 
hi room 60a 301 4th Street SW., 
Washington. DC from 10 a.!n.-12 noon. 

At 10 a.m. the Commission will meet 
with Mr. Barry Pulton. Acting Assodafe 
Director. Bureau of Educational and 
Cultural Affairs, USLA, to discuss 
educationarand cultural affairs. At 11 
a.m.. the (Commission will meet with Ms. 
fodie Lewinsobn. Director, Office of East 
Asian and Padfic Affairs. USLA. to 
discuss issues in East Asia. 
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FOe FUaTHEII INFORMATION CONTACT: 
Please call Gloria Kalamets. (202) 619- 
4468 for further information. 

Dated: November 4,1992. 

Rom Royal. 

Mafta^ement Anaf^’St Federal Reginter 
iJaisoft, 

|FR Doc. 92-27138 Filed 11-8-92: 8:45 am| ^ 
eiLUNO coot t230-0t-« 


DEPARTMENT OF VETERANS 
AFFAIRS 

Scientific Review and Evaluation 
Board for Rehabilitation Research and 
Development; Meeting 

In accordance with Public Law 92-463. 
the Department of Veterans Affairs 
gives notice of a meeting of the 
Scicnttric Review and Evaluation Board 
for Rehabilitation Research and 
Development This meeting %vill convene 
at the Vista International Hotel 1400 
Street NW^ Washington, DC 
lanuary 12 through January IS. 1993. The 
session on January IZ 1993, is scheduled 
to begin at 6:30 p.m. and end at 9:30 pjn. 
The sessions on January 13,14,15,1993. 


are scheduled to begin at 6 a jn. and end 
at 5 p.m. The purpose of the meeting is 
to review rehabilitation research and 
development applications for scientiHc 
and technical merit and to make 
recommendations to the Director. 
Rehabilitation Research and 
Development Service, regarding their 
funding. 

The meeting will be open to the public 
(to the seating capacity of the room) for 
the January 12 session for the discussion 
of administrative matters, the general 
status of the program, and the 
administrative details of the review 
process. On January 13-15,1993, the 
meeting it closed during which the 
Board will be reviewing research and 
development applications. 

This review involves oral comments, 
discussion of site visits, staff and 
consultant critiques of proposed 
research protocols, and similar 
analytical documents that necessitate 
the consideration of the personal 
qualificatioDS. performance and 
competence of individual research 
investigators. Disclosure of such 
information would constitute a clearly 
unwarranted invasion of personal 


privacy. Disclosure would also reveal 
research proposals and research 
underway which could lead to the loss 
of these projects to third parties and 
thereby frustrate future agency research 
efforts. 

Thus, the dosing is in accordance 
with 5 U.S.C 522b {c)(6). and (c)(9){bl 
and the determination of the Acting 
Secretary of the Department of Veterans 
Affairs under sections 10(d) of Public 
Law 92-463 as amended by section 5(c) 
of Public Law 94-409. 

Due to the limited seating capacity of 
the room, those who plan to attend the 
open session should contact Ms. 

Victoria Mongiardo, Program Analyst. 
Rehabilitation Research and 
Development Service. Department of 
Veterans Affairs. 103 South Gay Street. 
Baltimore. Mar>*land 21202 (Phone: 419- 
962-2563) at least Five days before the 
meeting. 

Dated' October 29L 1992. 

Diane H. Lao<6s. 

Committee Management Officer 

(FR Doc 92-27039 Filed 11-8-92; 8:45 am| 

BILUNO cooe SMO^l-N 
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coMiioomr r/tures traoi* 4 C 

COMMtSSlOH 

Tilts AWO DATE; 1^30 SJTl^ Moildsv, 

November le, 1992. 

place: 2033 K St., NW. Washington, 
DC. 8th Floor Conference Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

Enforcement Matters. 

CONTACT PERSON FOR MORE ^ 

rNTORMATiOK: fean A Webb. 254-0314. 
lean A. Webb. 

Secretary of the Omur^stuin 

IFR Doc 92*27215 Filed ll-S-92,11 37 

SAlllfC CODE 


COMMOOmr futures traoino 
COMMISSION 

TIME AND DATE: 10:00 a m . Tuesday. 
November 24.199Z 

place: 2033 K St,. N W. Washington. 
D.C.. dth Floor Conference Room, 
STATUS: Closed 

matters TO BE CONSlOEREO: 

Enforcement Matters. 

CONTACT PERSON FOR MORE 
rMFORMATiON: Jean A. Webb. 254-6314. 
laao A. Webb. 

Secretary of the CoarjntBstort 

[FR Doc 92-27216 Filed ll-S-92,1137 fcra| 

MUJiiO COOC 


COMMOOITV FUTURES TRAOING 
COMMISSION 

TIME AND DATE: iftOO a m,. Monday. 
November 16.1992. 

place: 2033 K St N.W.. Washington, 
DC. Lower Lobby Heanng Room. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: 

Application for detignauoo as a contract 
market in National Catastrophe Iniurance 
futures and options/Chicago Board of TYade. 

Application for designation as a contract 
market in Eastern Catastrophe Insurance 
futures and optiona/Chicago Board of Trade. 

ApplicatKm for designation as a contract 
market in Midwestern Catastrophe Insurance 
futures and opikms/Chicago Board of Trade 
Application for designation as a contract 
market in Western Catastrophe Insurance 
fuiy-es and opTions/Chicago Board of Trade. 


CONTACT PERSON FOR MORE 

information: Jean A. Webb. 202-254- 
6314. 

lean A, Webb, 

Secretary of the Comanssjojk 

|FR Doc. 92-27351 Filed 11-5-92, j 47 pin| 

BHxma COOC S3sva»-M 


BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 

TIME AND DATE: 3:30 p Tuesday. 
November 3,1992, 

The business of the Board required 
that this meeting be held with less than 
one week's advance notice to the public, 
and no earlier announcement of the 
meeting was practicable. 

PLACE: Marhner S. Eedes Federal 
Reserve Board Building, C Street 
entrance between 20th and 2 l 5 t Streets, 
N.W., Washington. D.C 20551. 

STATUS: Closed, 

MAT TER CONSIDERED: Fer$oni>el actions 
!appointments, promotions, assignments, 
rea.ssignments, and salary actions) 
involving individual Federal Reserve 
System employees. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R, Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m, two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: November 4.1992. 

Jennifer Llohnsoo. 

Aiscciate Secretary of the Board. 

IFR Doc 92-27212 Filed 11-5-92,11:35 act| 

MUMO COOC UlO-OVM 


BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 

TTME AND DATE: 10:30 a m., Thursday. 
November 12,1992. 

PLACE: Marhner S, Eedes Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets. 
N W., Washington, D C. 20551. 

STATUS: aosed, 

MATTERS TO BE CONSIDERED: 

1. IVrsonnel actions fappoinUnents. 
promotions, atsignmenls, rea&sigomenls, and 
salary acliont) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may ^1) (202) 452-3207. beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated; November 5.1992 
Jennifer f. lohnson, 

Assoc jote Secretary of the Board 

IFR Doc. 92-27213 Filed 11-V92; S45 amj 
tiillNa CODE C2fa-0t^ 


FEDERAL RETIREMENT TMRtfT 
INVESTMENT BOARD: 

TIME AND DATE: 130 p.m., November 18, 
1992. 

PLACE: 5lh Floor. Conference Room. 805 
Fifteenth Street, N.W., Washington. D C 
STATUS: Open. 

MATTERS TO SE CONSIDERED: 

1 Approval of the minutes of the Uif>\ 
meeting. 

2. Thrift Savings Wan activity report by the 
Executive Director. 

3. Investment poHey review. 

4. Review of JCPMG Peat Marwxk audtl 
?r ports; 

"Pension and Welfare Bene fits 
Administration Review of the Thnft Savings 
Wan System Enhancements and Software 
Charge Cootrob at the United Slates 
Department of Agriculture. OfBce of Finance 
and Management. National Finance Center.’* 
"Pension end Welfare Benefits 
Administration Review of the Thnft Savir^ 
Wan Account Maintenance and Participant 
Support Subsystems at the United States 
Departmeni of Agriculture, Office of Finance 
ar#d ManagemenL National Finance Center ” 
"Pension and Welfare Benefits 
Administration Review of the Thnft Savings 
Plan C and F Fund Investment Management 
Operations at Wells Fargo Institutional Trust 
Company and Wells Fargo Nikko Investment 
Advisors," 

5 Ethics briefing 

CONTACT PERSON FOR MORE 
INFORMATION: Tom Trabucco. Director, 
Office of External Affairs. (202) 523- 
5660. 

Dated: November 3,1902. 

Francii X. Cavanaugh, 

BxecuUve Director. FederolRetirement Thrift 
Investment Board. 

IFR Doc. 92-27173 Filed 11-5-92; 8:57 am| 
•Kima COOC STso^Mi 
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NATIONAL SaSNOF 60AND 
DATE AND TIME: 

November 19.1992. 2 00 p.m Closed 
Session 

November 20.1992.8;30 a jn 0|;en 
Session 

PLACE: National Science Foundation. 
1800 C Street. NW.. Room MO. 
Waabiiigton. DC ZOSSO. 
status: 

Part of this meeting will be open to the 
public. 

Part of ihis meeting n IU be closed to the 
public. 

MATTERS TO BE CONSIDERED: 

Thunufay, November 19, 1992— 

SeMsion: 2M p.m, 

200 p.m.—Minutes of October 1992 Meetirix 
2:05 pjn.— future NSF Budgets 
2:30 p m.—Grants a CrmlmcU (f)rs. Baker 
and Pofvdt) 

Fridoy, fsiovembor 20, 1992—Open Session 
9:30 a m.-r LOO OJn, 

6:30a jn—Cbalnnan's Report 
M6 a^n.—Minutes of October 1992 Meeting 
0:50 am—4>treclor's Report 
900 ijn.—Presentation of Commission 
Report 

lliX) a.m.—Other Business 
Marta Obetsky, 

Executivt* Officer. 

|fR Doc. 02-27214 PiitKi 11-8-92; 8:45 am| 
ettuMC cooc Tsas^i-M 


SECURITIES AND EXCHANGE COMMISSION 
Agency Meetings 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act. Pub. L 94-409. that the 
Securities and Exchange Commission 
will hold the foUowtng meetings during 
the week of November 9.1992 

Closed meetings will be held on 
Tuesday. November 10.1992. at 2:30 p.m 
and on Thursday. November 12.1992, ai 
2:30 pjn. 

Commissioners. Counsel to thi* 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the dosed meetingB* Cerium 
staff members who have an interest m 
the matters may also be prrsen: 

The General Counsel of the 
Commission, or his designee. ho» 
certified that, in his opinion, one or more 
of the exernTdions set forth in 5 U.S.C 
5S2b(c)f4). (8). (9MA) and |10| and 17 
CFR 200 402(aH4). (8). (9)(i) and |10) 
permit considmtion of the sdieduled 
matters at dosed meetings. 

Commissioner Roberts, as duly 
officer, voted to consider the iiifois listed 
for the closed meetings in clneed 
session. 

The subject matter of the closed 
meeting scheduled for Tuesday. 
November 10,1992. at 2:30 pjn.. will be: 


Institution of injunctiye actions. 

Institution of administnrtivr pror4^ding of 
an enforcvflient nature. 

Seltlemimt of iniunclive sclirni 
Opinions 

The subject matter of the dosed 
meeting scheduled for Thursday. 
November 12,1992, at 2:30 p-m., will be 

losliiution of in|ui»ciive actions 
Seitiemmt of intunclivr acltons 
Insliturkm of admimfirallvp prort^ngs <lt 
an enforemwnt nature 
Sertlemeni of adminiMrativ#* p*fir>ed«f^ ot 
an cofotf;t?meni oamrs 
Opinions 

At times. chnng«!S in Coitimisiiiun 
pnoritibs require alterations in the 
scheduling of meeung items. For further 
information and to ascertain what if 
any, matters have been added, deleted 
far postponed, please contact: Walter 
Slahr at (a02| 272-2000 

0«iird November 41092 
Itmalhao G. Kala, 

St'cneiary 

(FR Doc. 92-27235 Fiiwt 11-6-92; ?:39 pml 
aoimo ooof aa«o-ci-u 









Corrections 


Federal Register 
Vol 57. No. 217 
Monday. November 9. 1992 


53385 


TNs section of the FEDERAL REGISTER 
contains editonal corrections ol pfevk>usfy 
published PrestdentiaL Rule. Proposed 
Rule, and Nobce documents. These 
corrections are prepared by the Offce of 
the Federal Reoistec. Ager>cy prepared 
correctione are issued as signed 
documents and appear in the appropriate 
documerd categories elsewhere m the 
tssue. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFRPart73 

lAHspace Docket No. 92-ASO*1| 

Amend ControlHng Agency for 
Restricted Areas R-S30eA, R-S306C, 
R-S306O, R-5306E. Cherry Point, NC 

Correction 

In rule doctunenl 9(2-24904 appearing 
on page 46979 in the issue of 
W^nesday, October 14.1992. in the 
first column, in the summarv. in the 
fourth line **Maiing’*Bhould read 
•‘Marine**. 

siujiio coot tsasevo * 


* DEPARTMENT OF TRANSPORTA*nON 
Federal Aviation Administration 
14 CFR Part 121 

(Docket No. 26930; Amendment No. 121- 
231) 

(RIN212-AE 91) 

Aircraft Ground Deicing and AntHclng 
Program 

Correction 

In rule document 92-23652 beginning 
on page 44924 in the issue of Tuesday, 
September 29.1992, make the following 
correction: 

On page 44932. in the first column, in 
the fifth paragraph, in the second line 

**an** should read **any*\ 


aiujMOCOoa vMS-avo 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 570 

I Docket No, 8-92-1482; FR-lS77-f-03| 

RtN 2506-AAS4 

Community Developnr>ent Block 
Grants; State Program 

agency: Offlcc of the Assistant 
Secretary for Community Planning and 
Development HUD. 

ACTION: Final rule. 

summary: This final rule revises HUD*s 
regulations governing the state 
administration of Community 

** Development Block Grant 
noncntitlemcnt funds to incorporate 
certain provisions of the Housing and 
Community Development Act of 1974 
made by the Housing and Urban-Rural 
Recovery Act of 1983, the Housing and 
Community Development Act of 1987, 
and the Cranston-Consuilez National 
Affordable Housing Act of 1990. The 
rule makes additional changes designed 
to clarify and reorganize the regulations. 
EFFECTIVE DATE: December 9.1992. 

FOR FURTHER INFORMATION CONTACT: 
Richard Kennedy or Linda Thompson. 
State and Small Cities Division. Office 
of Community Planning and 
Development. Department of Housing 
and Urban Development. 451 Seventh 
Street. SW.. Washington. DC 20410. 
telephone (202) 708-1322. The TDD 
number is (202) 708-2565, (These are not 
toll-free numbers.) 

SUPPLEMENTARY INFORMATION: 

Information Collection Requirements 

Sections 570.490 (Recordkeeping 
requirements) and 570.491 (Performance 
and evaluation reports) contain 
references to general recordkeeping and 
reporting requirements, stating that the 
content of records to be kept for the 
program and the performance and 
evaluation report ^shall be as Jointly 
agreed upon by HUD and the states.** 
Several commenters misinterpreted this 
phrase to mean that HUD will negotiate 
with each individual state regarding 
recordkeeping and performance and 
evaluation report contents. Rather, the 
format and content of the records and 
report will be developed after 
consultation with national associations 
of state and local governments and 
would be based on Joint agreement with 
states. The Department developed 
model recordkeeping and performance 


and evaluation reporting in cooperation 
with eight national associations of state 
and local governments in 1984. These 
recordkeeping and reporting 
requirements have been followed by 
states since 1965. 

The final rule also contains several 
references to state and local 
documentation requirements concerning 
such areas as the overall benehl 
requirement, conformance to the method 
of distribution, and citizen participation. 
Similar to the ^neral recoi^keeping and 
reporting requirements, these 
documentation requirements will be 
developed after consultation with the 
slates and will be Jointly agreed upon. 
The sections containing the 
documentation requirements are listed 
below. 
i 57a4a4(b) 
i 570.485(a)(l)(u|(C| 
i 570.485(c) 

The information collection 
requirements developed as a result of 
the consultation with states will be 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980. No 
person may be subjected to a penalty for 
failure to comply %^th these information 
collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register. 

Background 

Title I of the Housing and Conununity 
Development Act of 1974 (the Act) 
governs HUD’s Community 
Development Block Grant (CDBG) 
Program. 24 CFR part 570 of HUD's 
regulations describes the policies and 
procedures applicable to the program. 
Subpart 1 of part 570 governs the state 
administration of Community 
Development Block Grant 
nonentitlement funds (State Program). 

The proposed rule (Fedora) Register. 
Vol. 55. No. 247. December 24.1990) set 
out three basic reasons for revising the 
current regulations for the State 
Program. The first involved making 
regulatory changes based on statutor>' 
amendments. The Housing and Urban- 
Rural Recovery Act of 1983 (Pub, L 98- 
121. approved November 30.1983) (1983 
Amendments), the Housing and 
Community Development Act of 1987 
(Pub, L lOD-242. approved February 5. 
1968) (1987 Amendments), and the 
Cranston-Conzalez National Affordable 
Housing Act of 1990 (Pub. L 101-625. 
approved November 28.1990) (NAHA), 
made several significant revisions to the 
Act. HUD has published final rules (see 


S3 FR 34416 September 6 1988) and 
proposed rules (see 55 FR 11558. March 
28.1990) implementing these statutory' 
changes for CDBG programs, except the 
slate program. This final rule revises 
subpart I to incorporate the 1963 and 
1987 amendments and implements 
several portions of the NAHA. The rule 
makes additional changes designed to 
clarify HUD’s interpretation of the 
statute and to reorganize subpart I. 

Second, numerous policy memoranda 
regarding spedftc issues in the State 
Program have accumulated over the 
years, as HUD has responded to specific 
state questions and issued non-binding 
guidance. States have complained (and 
HUD agrees) that these memoranda and 
issuances, totaling more than 300. are an 
inefficient and confusing means of 
providing non-binding guidance for this 
program. The principles for many of 
these memoranda have been codified in 
this rule. All prior memoranda are 
superseded. The Deportment will 
propose policy changes that will be 
binding and universally applied through 
the rule revision process. 

The third issue identified in the 
proposed rule involves the effectiveness 
of HUD oversight of this program. In 
1988, the HUD Inspector General (IG) 
issued a report that identified specific 
projects that had fallen short of 
providing the benefits to low and 
moderate income persons that had been 
expected. The IG concluded that more 
regulation of this program and better 
guidance was needed to provide 
effective oversight. Spedfically, the IG 
recommended further regulation in the 
areas of program requirements, more 
timely use of funds, additional program 
monitoring and clarification of program 
income policy. Although HUD €iisag^ef^d 
with some of the IC’s conclusions. HUD 
subsequently classified the lack of 
regulation in this program as a "material 
weakness" that must be addressed. 

HUD addresses the concerns raised in 
this final rule. 

In summar>\ this rulemaking has three 
goals: Updating the rules to incorporate 
specific statutory changes: clarifying 
and condensing as needed HUD’s 
numerous policy memoranda: and 
responding to the IG’s concerns as 
discussed in the 1988 report. HUD has 
developed the final rule to provide 
maximum feasible deference to the 
states, consistent with effective program 
administration. 

General Comments 

The preamble of the proposed rule 
instructed commenters to address 
specific pro\1sions of the rule, and to 
present each comment in the context of 
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one of six re^yUtory ahemalives. HUD 
intimded to adopt one, or a mix, of these 
regulatory alternatives for each 
provision at the final role stage, after 
fully considering all of the eiMence In 
the public record. Decisions in the final 
rule aa to bow these six options were to 
be applied have been based on 
differences between small cities and 
large entitlement cities that |ustify 
differing requirements; evidence of 
mismanagement by the states; the need 
for accountability; program bmeftts; and 
federalism and other Administration 
priorities. 

llw alternative most freqwsntiy 
chosen by commenters. Alternative F. 
stated that the proposed rule Is overly 
burdensooie and regulates in areas t^t 
exceed statulory raq\iijrements or 
legitimate policy coix^eroa. Aa 
instructed, many commenters tied this 
ultcmative to specific provisions of the 
rule. However, many stated that 
Aliemative P should be applied to the 
entire rule, since they believed the rule 
in general to be overly burdensome, that 
it does not lake into account the needs 
of smaller cities, and that it does not 
provide stales with maximum feasible 
deference to tnlerpret the statute. 

The specific conimenU centered on 
several issues that the commenters 
believed exceed statutory requirements 
or legitimate policy concerns. HUD 
believes that many of these concerns 
have merit, and reviskutt to certain 
provisions of the proposed rule have 
been made which will afford greater 
deference to states. In revising these 
sections, the Department believes that it 
has eliminated many of the areas that 
were referred to as ’"overly 
burdeDsama,” leaving only provisions 
that were not oblectionabife to most 
states, that provide deference to stalea 
in keepi^ with the principles of 
’"federalism”, or that are needed to 
ensure accountability. The final rule 
text, as a result of these revisions, not 
only addresses comments on specific 
provisions, but should satisfy concerns 
that the imtire rule exceeds statutory 
requirements or legitimate policy 
concerns. Several issues raised by the 
comments are discussed below. 

In addition to the several ”Altaniative 
F** comments, HUD received many 
’’Allemalive A” comments, specifying 
areas of the rule that coounentexs 
believed required additional regulation 
beyond that provided in the proposed 
text. Relatively few comments 
addressed Alternatives C (regulation 
needed only for areas of significant 
State mitmarugement), D (nexibie 
waiver provision), and E (Hate decisions 
on implementation, with prior HUD 


review or approval). Alternative B was 
specifically ackiressed in several cases; 
however, because of its nature, it is 
difficult to compare this alternative with 
the others. 

In accordance with Executive Order 
12812 on Federaltsm. and to understand 
more fully states* comments on the 
proposed rule. HUD consulted with the 
Council of State Community 
Development Agencies duf^ the 
process of revising the proposed rule. 
The Department wo consulted with the 
Council for Low^Income Community 
Development, which, in many areas, 
took substantially different positions 
than did the stales. HUD believed that 
consulting with both groups would allow 
the Department more adequately to 
balance the needs of states and tbe 
intended beneficiaries of the progranL 

Legal Consideratioos Bearing on the 
Altf?matives 

Section I06id)(6). added by the 1983 
Amendments, provides that any 
activities conc^ted with amounts 
received by a unil of general local 
government under that subsection shall 
be subject to the applicable provisions 
of that title and other Federal law in the 
same manner and to the same extent as 
activities conducted with amounts 
received by a unit of general local 
goveminenl under subsection (a). 

In the proposed ruk. HUD stated that 
a strict inteipretation of this section 
would require HUD to subject tbe COBG 
Stale-Adminisleted, IfUO-Administered 
Small Cities, and HU]>Administered 
Entitlement Programs to the same 
regulatory requirements cooceming 
activities. HUD indicated that other, less 
strict InterprelatKins of this section nay 
be equally valid. The proposed rule 
requested public comment on these 
interpretations. 

HUD docs not believe that the 
Department must have one regulation 
that applies to all three programs. HUD 
believes that separate regulations are 
needed for the State Program that 
recognize the role and responsi bib ties of 
the stales. Most commenters agreed that 
separate regulations are needed for the 
State Program. Where appropriate, the 
final rule recognizes the role aruJ 
responsibilities of the state, and 
recognizes diHerences in the pfograms. 
i.e.. differences between an entitlement 
program for large local government and 
a nonenbUement program for small local 
govenunents. 

A/or/ono/ Affordable Housing Act 

The National Affordable Housing Act 
was approved in November of 199a The 
final rule reflects tbe provision of the 
Act that changed the overall benefit 


requirement from 80 percent to 70 
percent ($ 570404), a provision that 
required little regulatory elaboration. 

Several provisions of the National 
Affordable Housing Ad reeptired no 
regulatory elaborstion. Tbe provisions 
are: 

Sec. 900—Protection of rndividuals 
engaging in nonviolent dvil rij^ti 
demonstrations. 

Sec, 907|b)—New bomeownership 
assistance added as an eligible 
activity. 

Sec. 906—15 percent statewide cap on 
public services. 

Sec. 912—Prohibhkm against 
discrimination on the basis of 
religion. 

Other sections of the National 
Affordable Housing Act affecting the 
Stale CDB(> Program require regulatory 
elaboration. HUD chose not to delay 
pubbeslion of tbe proposed rule in order 
to develop rules for public comment for 
those sections of NAHA, and therefore 
these prm'isions have not been 
addressed in the final rule. They are: 

Sec. 907(a]—Assistance to for-profit 
entities for economic development 
profects. 

Sec. 922—Community development 
plans. 

Section 910 of the NAHA expanded 
the Section 100 loan guarantee aothoiity 
to states. A final rule for this provision 
was issued on November fl, 1991. States 
may pledge their nonentitlement grants 
aa security for guaranteed obligations 
issued by units of general local 
government in nonentitlement areas. 
Accordingly, minor changes were 
incorporate in the final rule at 
S 9 570.481, 570.484. and 570485 to 
accommodate the Section 106 rule. 

Section 955 of the NAHA exempli 
volunteers from Devit-Bacon and HUD- 
determined prevailing wage 
requirements by emending section 110 of 
the Act. An mterim rule for this 
provision was recently issued. 

DIscimlan of Specific Comneofs 

The Department received 45 public 
comments addressing more than 400 
issues. Twenty-three tellers were 
received from Stales, eight from public 
interest groups, four from cities and 
towns, and the remaining comments 
from the Congress and regiooal and 
administrative organizations. 

Comments, and the Department’s 
responses, are discutti^ below by 
section. Several sections from the 
proposed rule have been re* numbered, 
us indicated 
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Section 57(K4dO—Genera! 

Several commenters suggested that 
MUD replace the language at proposed 
§ 570.462(b)(3) on maximum feasible 
deference with language from the 
previous rule (24 CFR 570.489). which 
emphasizes maximum feasible 
deference to the states in the 
interpretation and implementation of 
congressional intent and policy. To 
accommodate the wishes of the 
commenters and in the interest of 
federalism. HUD has strengthened the 
maximum feasible deference language 
by incorporating much of the language 
from the previous rule—now located in 
the final rule at S 570.480|c). However, a 
few changes have been made to clarify 
that deference to states must consider 
the requirements of this rule. 

In accordance with the principles of 
federalism, the Department has deleted 
one of the requirements for a waiver 
that was included in the proposed rule 
at S 57a480(b). A waiver of a regulatory 
requirement that is not required by law 
may be obtained if it can be determined 
that the application of the requirement 
would adversely affect the purposes of 
the Act. The requirement need not also 
result in undue hardship, as was 
proposed. 

A new S 570.460(d) has been added 
regarding policy memoranda issued by 
HUD. HUD received several comments 
regarding the policy memoranda. 
Commenters stated that HUD should not 
continue to issue policy memorandum 
after the rule Is published. Some 
commenters allowed for exceptions for 
documents such as annua) operating 
instructions, performance and 
evaluation report instruction, and the 
like, but added that all memoranda and 
letters issued before the adoption of this 
finol rule should be declared null and 
void. Many commenters argued that 
HUD should develop new policy and 
interpretations of the statute only by 
proposing an amendment to the rule and 
subjecting the proposed policy change to 
public comment. 

The Department agrees that the 
issuance of policy memoranda should be 
minimized. Regardless of the detail of a 
regulation, however, commenters noted 
that there will undoubtedly be questions 
arising regarding specific issues and 
circumstances that cannot be answered 
in the regulatory text The Department is 
bound to provide its position, both in 
response to state questions and to 
questions from HUD's field staff. 
Accordingly, some memoranda and 
letters regarding HUD*s interpretation of 
the applicable requirements for spectRc 
situations may be necessary. While not 
binding or universally applicable in a 


regulatory sense, they must be respected 
as the authoritative position of the 
Department on the matter at issue. 
Section 570.480(d) clarifies that these 
memoranda shall apply only to a 
specific case or issue at a specific point 
in time and shall not be generally 
applicable to the state program. 

Several memoranda previously issued 
annually on administrative procedures, 
such as operating and performance and 
evaluation report instructions, may 
continue to be distributed in the future. 
ITie Department will propose policy 
changes that will be binding and 
universally applied through the rule 
revision process. 

Section STOASt^Defimtions 

A new section containing definitions 
is being added to subpart 1. HUD 
intends to include in this section only 
the definitions that are not included in 
the statute and are fundamental to 
understanding the rest of the rule. 
Although several definitions that were 
included in the proposed rule have been 
deleted since they are defined in the 
Act. states and localities will be 
expected to follow the statutory 
definitions of these terms. 

Clarification has been added to 
§ 570.461 regording terms that are not 
defined in the subpart. HUD will defer 
to a state's definition of these terms, 
provided that the state's definitions are 
explicit, reasonable, and not plainly 
inconsistent with the Act. For states 
seeking guidance on definitions of 
“household*^ and “special assessment", 
the Department provides the following: 

Household: All the persons who 
occupy a housing unit. The occupants 
may be a single family, one person living 
alone, two or more families living 
together, or any group of related or 
unrelated persons who share living 
arrangements. 

Special assesamenV The recovery of 
the capital costs of a public 
improvement such as streets, water or 
sewer facilities, curbs or gutters, through 
a fee or charge levied or filed as a lien 
against a parcel of real estate as a direct 
result of benefit derived from the 
installation of such public improvement 
or a one-time charge made as a 
condition of access to a public 
improvement. The term does not relate 
to taxes, or to the establishment of the 
value of real estate for the purpose of 
levying real estate, property or ad 
valorem taxes, and does not include 
periodic charges based on the use of 
public improvements such as water and 
sewer user, charges, even if such 
charges include the recovery' of all or 
some portion of the capital costs of the 
public improvement. 


The definition of 'program income" 
has been moved to 5 570.469(e). 

(Proposed) Section 570,482—Primory 
and National Objective: State 
Responsibilities 

This section has been deleted becuiusc 
it was not believed to be necessary. 
Principles involving the subject matter 
are implemented in other sections 

Section 570A82Sligible Activities 

This section, which wos previously 
§ 570.483 in the proposed rule, has been 
substantially reduced. It no longer 
contains a list of eligible activities, but 
rather refers to section 10S(a] of the Act 
for a list of the activities eligible to he 
assisted with CDBG funds. Section 
105(a) of the Act lists the only activities 
which may be assisted with CDBG funds 
and, in some cases, specific limitations 
to the eligibility of such activities. The 
section ddhs contain information on 
special assessments under the CDBG 
program, since the statutory language on 
this activity is confusing. The eligibility 
of special assessments in connection 
with public improvements that were 
initially assisted with CDBG funds, and 
those that were not. are discussed. HUD 
intends to publish regulations with 
respect to the requirements of scKrtion 
105(a)(17) at a later dale. 

Section 570,483^Addressing National 
Objectives 

This section, previously S 570.464 in 
the proposed rule, describes the criteria 
used to determine whether an eligible 
activity addresses one or more of the 
national objectives listed at section 
104(b)(3) of the Act. While this section 
describes the criteria that HUD expects 
states to meet to address the national 
objectives, states wishing to propose a 
different approach may request a waiver 
of these criteria fron* the Department, 
pursuant to 9 570.460(b) 

Area Benefit Activities 

Under the final rule, an activity the 
benefits of which are available to all 
residents of a particular area would 
meet the requirement if at least 51 
percent of the residents of the area are 
low' and moderate Income persons. To 
establish that 51 percent of the residents 
of an area are low and moderate income 
persons, the proposed rule would have 
permitted the unit of general local 
government, at the discretion of the 
state, to use HUD-provided census data 
indicating the percentage of low and 
moderate income persons in defined 
areas, or other data agreed to by HUD 
and the States in the consultation 
process. 
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Several commentera want HUD to 
delete **olher data agreed to by HUO 
and the state** and to substitute 
"statistically reliable surveys** in 
proposed $ 570,484(bMl)(i). Commenlers 
want states to establish the guidelines 
for "Statistically reliable surveys*** 

The Department is in basic agreement 
with this comment. HUD does not 
believe that it is necessary for HUD and 
each state or locality to come to an 
agreement on survey suitability* States 
should be able to establish guidelines 
for data. HUD has added to the rule, at 
S 570.4a3(b)(1)(i). that units of genera) 
local government may use either HUD* 
provided data or survey data that is 
methodologically sound. If HUD. during 
a review, found data guidelines 
established by states not meeting 
generally accepted standards of 
statistical reliability and not being 
methodologically sound, then HUD may 
question the state's basis of complying 
with the national oblective. 

job Creation or Retention Activiues 

This section describes the 
circumstances under which activities 
•lesi^pied to create or retain jobs may be 
considered to meet the objective of 
benefit to low- and moderate*income 
persons. Changes were made to the 
organization of this section to clarify the 
national objective requirements for job 
creation and relention. 

Several comments were received with 
respect to the tracking of employment 
resulting from the acquisition, 
development or improvement of a real 
property (e.g., business incubators or 
industrial parks) or the provision of 
public improvements to aUow a spedfic 
business to expand or begin operation. 
Each comment stressed that localities 
should not be held accountable for 
meeting the 51 percent low/mod benefit 
standard for all employment which 
results from the CDBG>funded activity. 
Commenlers would Hke to see the low/ 
mod benefit requirement apply to only 
those businesses that are l^wn at the 
time the assistance is provided. 

The principal complaints against the 
proposed policy are: 

(1) The Administrative burden 
associated with job tracking after ihe 
activity is completed; 

|2) The discouraging effect that Ihe 
low/mod requirement has upon 
businesses wishing to locate on the 
assisted property; and 
(3) The possibility of repayment of 
grant funds if the aggregate low/mod 
employment level falls below 51 percent. 

The Department recognizes that it 
may be burdensome to track all 
employment that may result from COBC* 
funded public improvements particularly 


when the time period for the tracking is 
undefined. To reduce that burden, the 
rule includes two options for examining 
low- and moderate-income benefit for 
public improvements that create or 
retain jobs. One focuses on the time 
over which employment must be 
monitored and the other focuses on the 
CDBG coat per job assisted. 

In cases where CDBG funds are used 
to provide public improvements (e.g., 
water, sewer, roads] and the benefit to 
low- and moderate-income persons is to 
be achieved through job creation or 
relention. the rule directs that the unit of 
general local government receiving the 
CDBG grant develop an assessment 
which Identifies any businesses located 
or expected to locate in the area to be 
served by the public Improvement. The 
assessment is required to identify and 
delineate businesses and jobs which 
may be created or retained as a result of 
the public improvement and to indude 
them in the analysis of whether (he 
activity ultimately would meet the 
national objective. The assessment must 
project all fobs that could be expected to 
be created or retained In the three-year 
period after the completion of the public 
improvement. 

Generally, in cases where CDBG 
funds are used for pubhc improvements 
and the low- and moderate-income 
benefit is to be achieved through fob 
creation or retention, the fobs to be 
considered for purposes of meeting the 
national objective shall be all fobs 
created or retained by the business (or 
businesses) identified m the local 
government's assessment as well as any 
other businesses which locate in the 
area and make use of the public 
improvement within a period of three 
years after the completion of the public 
improvement. Jobs created by 
businesses that locate in the area as a 
result of the public improvement at any 
time during the three-year penod will be 
considered for purposes of meeting the 
national objective. HUD's intention is to 
hold the State accountable for all jobs 
created or retained during a defined 
period, and three years has been 
selected as a reasonable period over 
which to examine benefit to low- and 
moderate-income persons from such 
activities. 

However, HUD recognizes that certain 
public improvements have the potential 
to create or retain large numbers of jobs, 
and that the relative cos! of the project 
in terms of the CDBG assistance is very 
low. To ease the burden of employment 
tracking that recognizes CDBG cost per 
fob as a factor in determining which 
jobs are to be examined for purposes of 
meeting the low- and moderate-income 
benefit national objective. The jobs to 


be considered may be limited to those 
created or retained by any bu8iness(es^ 
identified in the assessment provided 
the cost of the ppbtic improvement is 
less than $3,000 per job. Businesses that 
may later locate or expand as a result of 
the COBG-assisted public improvement 
need not be considered in meeting the 
national objective. 

The Department believes that this 
approach will remove some of the 
administrative burden of job tracking by 
limiting the number of jobs that need to 
be tracked. It should also lessen the 
discouraging effect (hat the requirement 
has on businesses wishing to locate on 
the assisted property. 

Additional Provisions 

Proposed { 570.484(e)(1) addressed 
the requirements for puMic improvement 
activities undertaken for the purpose of 
creating or retaining fobs. The proposed 
rule stated that the activity must meet 
Ihe area benefit requirement of 
proposed ( 570.484(b)(1) as well as the 
fob creation requirement of proposed 
S*570.484(b)(4) in order to qualify as 
benefiting low- and modemte-income 
persons, if the activity is undertaken in a 
primarily residential area. 

The Department received many 
comments on this section. The 
commenters claimed that where the goal 
is fob creation, (he national objective of 
benefiting low- and moderate-income 
persons is met by that job creation 
activity and that localities should not be 
held to two criteria. 

HUD believes that (here is a statutory 
basis for this provision (section 
105(c)(1)). Further, the Department 
wants to prevent a substantial misuse of 
CDBG funds where the preponderance 
of benefit from infrastructure 
improvements is to upper income 
individuals. HUD believes that a public 
improvement that it clearly designed to 
serve a primarily residential area should 
meet the area benefit requirements of 
proposed ( S70.484(b)(l), regardless of 
the fact that the activity may have been 
undertaken for the purposes of creating 
or retaining jobs. Therefore, HUD has 
modified its position to require the area 
benefit criteria to be met in any case 
where the public improvement is clearly 
designed to serve a primarily residential 
area, whether or not the requirements of 
proposed i 57a484(b)(4) are met. 
However, where there is some benefit to 
a residential area, if the state can 
demonstrate that the improvement was 
not clearly designed for (he piirpose of 
residential service but rather for an 
economic development purpose, the 
dual requirement need not be met. 
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Section 57C14SS—Slate Skihmission and 
State Citizen Participadoff 
RoquirementM 

This sectiofi. which was previously 
proposed ( 570.486. discussed the final 
sialemenf. state cerlifxationa. and stale 
citizen participation requirements. 

Several conucenters describod the 
proposed ($ 486(a)(lMB| and (C), on 
requirements for the method of 
distribution, as too prescriptive, 
exceeding statutory requirentents. Some 
commeoters suggested that detailed 
criteria on the state's method of 
distribution should be included to a 
handbook, rather than the final 
statement. 

HUD disagrees with this comment. 
Although the Department has eliminated 
some cl the language in 
( S70.46S(aHl)(B) and fC). HUD believes 
it is extremely intportant that unita of 
general ioc^ go\*emmeat arc adequately 
informed of tl^ actual means by v^tch 
selections are to be made. An 
association of local governments oigued 
that a very detailed method of 
distribution is ^critically important** to. 
units of general local government, and is 
necessary if localities are to have 
meaningful parlictpation. as provided 
for in citizen participation 
requirements. 

Alsa HlfD needs to know the actual 
crileria in order to meet Its statutory 
review responsibility of insuring that the 
stale has distributed funds in 
accordance with its method of 
distribotkm. 

In addition, the Congress passc*d the 
Department of Housing and Urban 
nevelopmeol Reform Act (Pub. L 101- 
23S, approved December 15.1989). 
whieb addretaed aocouiitahility In the 
provision of HUD assistance. While the 
Reform Act does not apedftcaily 
address the provision of assistance by 
states Co units of general local 
government the ride adopts the spirit of 
the basic principles of the Reform Act 
by requiring disclosure of all critena 
used to distribute funds that originated 
from the Department. 

One oofiuneciter reconiroeoded that 
the Department require the state 
certifications Co be submitted once 
duric^ the stale's participation in the 
program, rather than annualiy. 

HUO agrees that submitting the same 
cectificalioas to HUD each year is a 
paperwork burden. The Department will 
require that states anmially make four 
certifications, and make the remaining 
statutorily-required certifications once 
during th^ participation in the Stale 
CDBC Program. The listing of 
slatutorily-requhed oertihcatioiis has 
been deleted. 


Section S704SS—Loca/ Covemment 
Requifements 

This section, which was previously 
S 570.487 In the proposed rule, contained 
certifications of local governments, 
citizen participation requirements, and 
other local government requirements. In 
the interest of federalism, much has 
been deleted from this section, including 
the local certifications. Statutory 
provisions sre of course still applicable. 

Citizen Participation Requirements of a 
Unit of Local Government 

One commenter wanted HUD to 
require a minimum of one public hearing 
for citizens at the focal level rather than 
a minimum of twa as in the proposed 
rule. The Department has decided to 
retain the proposed language, and to 
require a minimum of two public 
hearings. Section 104(a) of the Act on 
which this requirement is based, 
contaius the tenn "public hearings'*, and 
requires that localities cover Ihelr 
community development and housing 
needs, the development of proposed 
activities, and a review of program 
performance. It would be Impoasiblc for 
a locality that had not previously 
received a CDBG grant to review its 
program performance in the initial 
public hearing. 

On the opposite end. one commenter 
suggested that HUD require a minimum 
of three public hearings. Localities are 
free to hold as many public hearings as 
they determine to be neceasaiy. For the 
reason stated above, the Department 
will require at least two. 

In ref ponse to comments. HUD will 
allow the state lo decide what 
informalkMi focal governments will be 
required to furnish to citizens (see 
i 570.4a6(aH3)). as long as the 
informatioo indudes that specified in 
i 570.488(aM3MiH‘v)- 

Activities Serv*tng Beneheiaries Outside 
the Jurisdiction of the Unit of General 
Load Cfov'emmcnt 

ffUD received several oommenls to 
this section, opposing the proposed 
rt>quliement t^t at least 51 percent of 
the beneficiaries of an activity must 
reside in the locality that receives the 
grant. In rural areas, commenters 
argued, this requirement would 
discourage the development of public 
inlrastruclufe projects. One commenter 
provided the example of a water tine 
that was funded by one locality, but that 
would provide benefits to residents of 
an adiacent JurisdictiofL Often, the 
commenter stated, water profacts are 
iuslified at certain density levels and 
may warrafit being extended beyond the 
boundaries of the funded locality. A 


mafority of beneficiaries may reside 
outside of these boundaries. 

HUD agrees with the comment. If the 
locality receiving the grant is willing to 
implement the activity and be 
responsible for meeting the statutory 
requirements, the majority of the 
beneRciaries should not have to reside 
in that locality. HUD does not want to 
discourage worthwhile projects. The 
locality must certify that it is meeting its 
needs by carrying out the activity. 

However, there may be instances 
where an activity' carried out by a 
nonentitiement jurisdiction also benefits 
residents of an adjacent entitlement 
jurisdictioa. The Department believes 
that, where an entitlemen! jurisdiction 
benefits from an activity carried out by 
a nonentitiement jurisdiction, a majority 
of the beneheiaries of the activity 
should reside in nonentitiement areas. If 
a substantial majority of beaeficiaries 
resides in the enliUemeot jurisdiction, 
that jurisdiction should pay a 
proportionai cost of the activity. States 
are cautioned to avoid funding projects 
where the dear inteat of the project is to 
use nonentitled funds to benefit an 
entitled jurisdiction. Should abuses 
occur. HUD would be forced to propose 
restrictive regulatory provisions. 

Section 570,487—Other Appitcable Lows 
and Related Program Requirements 

The Department has deleted most of 
the laws that were contained in this 
section (( 570.488 in the proposed ru!e| 
that were applicable lo the State 
program, for the purpose of redudng the ^ 
size of the rule. The statutes and 
executive orders that were deleted are 
title VI of the Civil Rights Act of 1964. 

The Fair liotising Act. Executive Order 
11063. sectioci 100 of the Act. labor 
standards, environmental standards, 
executive orders regaiding the use of 
minority and women's business hrms. 
and executive orders and statutes on 
empfoyment and contracting. Non- 
binding giiidanoe regarding these laws 
will be provided lo states in training 
sessions within 12 months. This section 
only includes requirements on 
affirmatively further fair housing and 
lead-based paint 

The section also states that there are 
certain statutes or executive orders not 
referred to in the Act that may be 
applicable to CDBC activities by their 
own terms, and that are administered or 
enforced by governmental officfals. 
departments or agencies other than 
HUD. 

Affumatively Further Fair Housing 

Section 1CM(c) of the Act. added by the 
1983 Amendments, requires the state to 
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certify to satisfaction of the 
Secretary that it will afTirmativcly 
further fair housing. Section 106(d)(5) of 
the Act. also added by the 1083 
Amendments, states that no funds may 
be distributed by the state to any unit of 
general local government unless the 
lociility certifies that it will affirmatively 
further fair housing. Proposed 
S 570.488(c) contained the certification 
requirements for states and localities, 
and also contained several "safe 
harbor" actions that states and localities 
could take to bo considered to have met 
the certification. * 

llie steps listed in the proposed rule 
were suggested actions, and would no! 
prohibit the state or locality from 
choosing to undertake other actions 
affirmatively to further fair housing. 
However, several commenters 
interpreted the proposed language to be 
required actions for slate and localities, 
and complained that these steps arc 
excessively prescriptive and 
burdensome, especially for small 
localities. For those commenters that 
understood the proposed language to be 
suggested steps, many argued that HUD 
monitors may misunderstand the 
language to be requirements, and may 
hold states and localities responsible for 
meeting them. Many suggest^ that 
states and locaHties should simply make 
the certification, and decide themselves 
what actions to take to affirmatively 
further fair housing. 

HUD has chosen to retain the 
language in the proposed rule on state 
actions to affirmatively further fair 
housing, with slight changes to the "safe 
harbor" suggested actions. HUD 
emphasizes that these octions listed are 
suggestions, and states may take other 
appropriate actions that would fulfill the 
intent of the statute. 

The Department has revised the 
language at J 57a4«7(b)(2)(li) on local 
government actions to affirmatively 
further fair housing. Rather than list 
suggested actions in the regulations, the 
state will work with units of general 
local government to develop their o%vn 
proposed actions to affirmatively further 
fair housing, for state review and 
approval. If the locality carries out the 
state-approved actions, the state will 
consider the locality to have met its 
certification. 

States are required to certify that they 
are affirmatively furthering fair housing 
when they submit their Comprehensive 
Housing Affordability Strategy (CHAS), 
and a similar certification must be 
required of any uni! of general local 
government to which the state allocates 
HUD funds (see 56 FR 4480. February 4 , 
1991). The Department will publish a 
separate proposed rule on this CHAS 


certification, which may propose 
requirements for both states and 
localities on affirmatively furthering fair 
housing. Until such a CHAS rule 
becomes final, states and localities are 
expected to make the certifications al 
5 57(X487(b)(t) and to take steps to carry 
out the certifications. 

Lead-Based Paint 

Some commenters contended that the 
lead*based paint requirements 
contained in the proposed rule are too 
detaifed and costly and may limit the 
ability of locals to effectively 
rehabilitate substandard housing. 

In the interest of federalism, the 
Department has deleted much of the 
language in this section regarding lead- 
based paint requirements. States will 
devise and implement a program for the 
prohibition of the use of lead-based 
paint, the notification of the hazards of 
lead-based paint, and the abatement of 
lead-based paint for CDBG-assisted 
property. The extent and scope of the 
program shall be determined by the 
state, but the Department expects states 
to take action to abate lead-based paint. 
The notification and abatement 
procedures must fulfill the objectives of 
and must not be inconsistent with the 
Lead-Based Paint Poisoning Prevention 
Act. States may develop their own 
abatement procedures as they see 
necessary but may. of course, follow the 
Department's guidance on lead-based 
paint elimination that Is contained at 24 
CFR part 35. HUD expects states to 
begin implementing their notification 
and abatement program as so6n as 
possible but not later than twelve 
months after the date of this regulation. 

The dangers of lead-based paint are 
so clear that the Department Sieves 
that it would be irresponsible not to 
include some notification and 
abatement requirements. Even within 
the context of federalism. HUD believes 
jhat this requirement is warranted. HUD 
is aware of the cost and difficulty of 
abatement procedures, and therefore 
will let the states decide on the most 
appropriate method for their individual 
slate, HUD will endeavor to provide 
technical assistance where needed. 

Revisions to the Department's 
regulations regarding abatement 
procedures at 24 CFR part 35. Subpart C 
may be forthcoming. 

Section 570,468 Displacement, 

Relocation, Acquisition, and 
Replacement of Housing 

Section 57a496a of the existing 
subpart I is redesignated, without 
amendment, as § 570.488 (9 57a489 m 
the proposed rule). 


Section 570.469—Program 
Administrative Requirements 

Administrative and Planning Costs 

The proposed rule included language 
to implement section 106(d)(3)(A) of the 
Act which discusses state 
responsibilities for administration of 
CDBG funds. 

• The proposed rule established the 
accounting period for administrativ e 
costs to coincide with the period 
covered by the annual performance and 
evaluation report. 

Bight comments were received 
regarding the period for calculating the 
administrative cost cap. Each comment 
expressed the view that equating the 
accounting period with the period 
encompassed by the annual 
performance and evaluation report is 
loo restrictive, and urged that current 
practices with respect to administrative 
cost accounting be retained. 

In response to these comments. HUD 
has constructed a provision which 
provides states with two approaches in 
accounting for administrative costs. One 
approach, a cumulative accounting of 
adminijitrative costs since state 
assumption of the program, essentially 
codifies current practice in this area. 

The other approach would permit states 
to develop and implement their own 
accounting process which provides 
sufficient information to demonstrate 
that the requirements of section 489(a) 
are met. 

For purposes of clarity, the rule also 
sets out when certain funds became 
eligible to be used for administrative 
costs. This is critical for calculating the 
base amount from which administrative 
costs may be dra%vn. regardless of the 
accounting option chosen by the state. 

Pre-Agreement Costs 

A few commenters suggested that 
HUD remove the requirement that states 
give written authorization before pre¬ 
agreement costs are incurred. HUD has 
removed this requirement and wants to 
stress that states have the option to 
allow localities to incur costs for CDBG 
activities before the establishment of e 
formal grant with the state. States are 
not required to allow the reimbursement 
of pre-agreement costs, or to allow them 
without preauthorization. 

Consultants 

The Department has deleted proposed 
9 570.490(c) on consultants, however, 
certain statutory provisions do apply. 

Program Income 

Paragraph (g) addresses the treatment 
of program income by both the state and 
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localities. Imsed on section of (he 
Act This section has also been revised 
to include the definition of program 
income, which has been moved from 
proposed I 570.481. 

Four oommeniers requested a change 
in the definition of "program income"*. 
One commenler requested that the 
definition exclude income returned lo a 
subrecipient since these amounu may 
be insignificant after deducting 
operating costs. Another suggested that 
the definition exclude income genemted 
by the use of program income, as does, 
the rommenter claimed, the definition in 
the Common Rule (24 CFR part 85). 

tflTD does not believe that program 
income generated from subredpienls is 
insignificant, collectively, and wants to 
avoid creating a loophole that would 
enable states to circumvent what HUD 
believes is the intent of the Congress. 
Rcrgarding Income generated from the 
use of program income, the Deportment 
does not wish to exclude this from its 
definition, because the exclusion would 
pose on excessive risk of misuse of 
program funds. To exclude income 
genemted from program Income %vould 
remove potentially large amounts of 
funds from program requirements in 
slates that approve the use of grants to 
recipients for large ‘“interim*’ loans that 
are quickly repaid. 

HUD did not adopt the exact 
definition of ““program income** included 
in the Common Rule. 141TD chose, rather, 
to adopt some of the ‘“principles** of the 
Common Rule definition, taking into 
account the language of past HUD 
policy. The definition in the Common 
Rule could be interpreted as excluding 
some kinds of income generated from 
the use of program income. However, 
the Drpartroent believes the exduskm 
would be inappropriate, because HUO 
wishes lo assure that funds generated as 
a result of CDBC funds should benefit 
low and moderate income persons, 
except where there is no ongoing 
relationship between the state and the 
unit of general local government. 

Several commenters complained 
about the administrative btirden that is 
placed on states and small localities in 
tracking program income and assuring 
that it is spent in accordance with the 
Act. Localities are discouraged from 
applying for funds because of the 
tracking requirements. For these 
reasons, commenters suggested that: 

(1) Program income received by a 
lo^lity after closeout of the grant that 
generated the pro^am income should 
not be subiect lo the Act (Some 
commenters wanted all forms of 
program income to be exempt from title 
L and others specifically mentioned 
either program income used lo continue 


the activity or ptegram income received 
with an ongoing grant.) 

(2) The definiUon of program income 
should exclude program income 
received by a subrecipient and income 
generated frtwn the use of program 
income. 

HUD disagrees with the first 
comment. The Department has not 
adopted this recommendation because it 
believes that the statute at section 104(i) 
requires that income be considered as 
program income as long as the unit of 
general local government is participating 
in the CDBG program. Notwithstaxiding 
that the grant that generated the income 
may be dosed out as long as the 
community has continuously 
participated in the program through 
other grants, the Income is program 
income. It is for this reason that KUD 
has not adopted the prindple of 24 CFR 
part 85 whi^ limits program income lo 
that income earned during the "grant 
period** (the lime between the effective 
date of the award and the ending date of 
the award reflected in the final finandal 
report). 

With regard to the second comment, 
the Department chose not to accept this 
recommendation biH^ause of its potential 
for abuse. To exdude subrecipient 
income would create a loophole that 
would create pressure lo provide 
assistance through subredpienls solely 
for the purpose of avoiding restrictions 
on the use of program Income. As stated 
above, to exdode Income generated 
from program income would remove 
potentially large amounts of funds from 
program requirements in states that 
approve the use of grants for large 
•“interim*’ loans that arc quickly repaid. 
Also, exduding income gimcrated from 
program income would create additional 
complications in tracking what program 
income was covered by ODBC 
requirements, by Introducing source of 
income on top of the standard based on 
when the program income was 
generated. 

The Department agrees, however, that 
the program income tracking 
requirements in the proposed rule would 
be burdensome. To mlt^ate this burden, 
the Uepartiaeat has modified the 
definition of program income to exdude 
amounts less than SlO.000 collected and 
retained by local govemmenls in a 
single year. The $10,000 threshold level 
was determined, after discussion with 
slates, as an amount which balances the 
need for program accountability with 
administratively reasonable limits. 
Amounts above $10,000 are thought to 
be suffidendy large to warrant 
application of program requiremmU 
and luslify the staff costs required to 
track and account for such funds. 


Procurement 

Stales shall follow their own 
procurement policies and procedures. 
However, cost plus a percentage of coe* 
and percentage of construction costs 
methods of contracting shall not be 
used- This prohibition reflects a basic 
restriction on contracting located In 24 
CFR part 85. These methods of 
contracting provide incentives to 
contractors to inflate costs, and are 
prohibited based on a Comptroller 
General's report. Entitlement 
jurisdictions are also prohibited from 
using these methods 

Conflict of Interest 

Some commenters requested that the 
entire section on conflict of mtercsl be 
removed- The Department has retained 
this section In order to minimise the 
potential for fraud, w^aste, and 
mismanagement. HUD has determined 
that many states do not have conflict of 
interest provisions that apply to non¬ 
procurement cases, and believes that 
this section is needed. An exception 
provision ia included at §5 570.489(h)(4) 
and (5). 

Change of Use of Real Property 

In the proposed rule, this provision 
provided thot a unit of general local 
government may not change the use of a 
properly %vhich was assisted using mora 
than $25,000 of CDBG funds until five 
years after closeout of the related grant 
unless certain spcciflod conditions are 
met. 

The ““$25j000** figure was chosen, in 
part, because it has been used in other 
federal statutes and regulations as a 
reasonable threshold for exemption of 
certain federal requirements. One use of 
this threshold Is found at 24 CFR part 85. 
•“Administrative Requirements for 
Grants and Cooperative Agreements to 
State. Local and Federally Recognized 
Indian Tribal Govemmenls.** This 
regulation requires less proscriptive 
procedures to be followed by grantees 
for small purchase procurement (less 
than $25j000). and more formal 
procedures (e.g.. sealed bids, 
competitive proposals) for procurement 
greater than $26,000. 

HUD has chosen to use this small 
purchase procurement threshold, 
currentiy at $2SXXX). as the threshold 
which triggers certain requirements 
regarding the change of use of real 
property in section 48B(j). However, the 
small purchase procurement threshold 
may be revised periodically. When this 
figure changes, the threshold at section 
480(1) will change accordingly. 
Ther^ore, the Department has deleted 
the $25,000 figure that was used In the 







Federal Register / VoL 57, No. 217 / Monday, November 9. 1992 / Rules and Regulations 53395 


proposed rule, and has replaced it with 
**lhe threshold for small purchase 
procurement (24 CFR 65.36). 

**Administrative Roquiremenls fur 
Grants and Cooperative Agreements to 
State. Local and Federally Recognized 
Indian Tribal Governments”).** 

Section STO^iSO^Recordkeeping 
Hequirvments (Section 57a49t in the 
Proposed Ruie) 

The final rule provides that IfUD will 
consult again with national assodations 
of states and local governments to 
establish specific recordkeeping 
requiremetiick which will be agreed upon 
by HUD and the stotes. Recoidkeeping 
requirements will be the minimum 
necessary to establish compliance with 
the CDBG statute and other applicable 
laws. These recordkeeping requirements 
would be modified as necessary, using 
consultation, for the prudent 
administration of the state program. 

HUD received a few comments on the 
requirement that states and localities 
keep records on the radal. ethnic, and 
gemder characteristics of persons who 
are appbeants for, partidpants in. or 
beneficiaries of the program. 
Commenters staled that it is too 
burdensome to collect this t>T}e of data 
for unsuccessful applicants of programs. 

This type of data is required by 
section 5B2 of the Housing and 
Community Development Act of 1987 
and by section 80e(eN6) of the Fair 
Housing Act. HUD cannot waive the 
requirement However, commenters may 
have misunderstood the scope of this 
requirement. The statutory languaM 
requires states and localities to collect 
data on those individuals and 
households applying for direct 
assistance (such as housing 
rehabilitation grants or loans, economic 
development or homeownership 
assistance) whether successful or not in 
obtaining CODG funding. HUD does not 
expect localities to collect information 
on applicants for indirect assistance. 
e.g.. area l>enefit or some limited- 
clientele activities, such as architectural 
barrier removal. Area data such as 
census information is acceptable for 
these activities. Another apparent 
misunderstanding concerned at what 
level the requirement applies. It applies 
at the local level when individuals apply 
for assistance, not when localities apply 
to the slate. 

The purpose of the data collection is 
to report this information on the 
Performance and Evaluation Report (sc^e 
S 570.491), to enable HUD to satisfy 
statutorily mandated reporting 
requirements. Section 562 requires HUD 
to assess the extent of compliance with 
fair housing requirements by collecting. 


not less than annually, data on the 
racial and ethnic characteristics of 
persons eligible for. assisted or 
otherwise ^nefiting under CDBG and 
other programs. Section 806{o)|6) 
requires HUD to report annually to the 
Congress, and to make available to the 
public, data on the race, color, religion, 
sex, national origin, age. handicap, and 
family characteristics of persons and 
households who are participants. 
beneHciaries. or potential beneficiaries 
of CDBG and other program assistance. 

Section $7(1491 —Perfamance and 
Evaluation Reports (Section 570,492 in 
the Proposed Rule) 

Similar to ( 570.460 on recordkeeping 
requirements, civil rights data will have 
to be reported on the Performance and 
Evaluation Report (PER). HUD received 
many coounents on the reporting of civil 
rights data of applicants to CDBCr- 
funded programs, stat^ again that the 
reporting of this data is an excessive 
paperwork burden. The reporting of this 
data, which was previously optional, is 
required, based on the statutes cited in 
the discussion on recordkeeping, above, 
and cannot be waived by HUD. The PER 
will provide HUD %vith necessaiy data 
to meet its o%vn reporting requirements 
for the State CDBG Program. 

In response to comments. HUD has 
removed the requirement that a PER for 
a given annual grant must be submitted 
until the state completed ail of its 
audits of units of general local 
governmenL HUD would not want 
unnecessarily to extend the submission 
period for the PER. However, slates 
remain responsible for ensuring that 
audits are completed in accordance with 
{ 570.489(m) (HUD also clarifies, in 
response to suggestions by several 
commenters, that the report must be 
submitted no later than September 30.) 

Section 570,494—Timely Distribution of 
Funds by States fSeef/on 570495 in the 
Propos^RuleJ 

Under the Act HUD roust determine 
whether states have distributed funds to 
units of general local government in a 
timely manner. Proposed i 570.495 
would have established three standards 
for timely distributions. These standards 
reflected HUD*s preliminary 
determinations concerning the amount 
of time required for states to select 
quality programs and to complete the 
distribution process. 

Many commenters suggested that 
HUD change its requiremeat that 75 
percent of the state's annual grant be 
'placed under contract” with units of 
general local government within 12 
months of the stste*s agreement with 
HUD. Less burdensome, the commenters 


contended, would be to have the funds 
"obligated*' to units of local government 
rather than **pluced under contract**. 

To allow slates more flexibility in the 
area of distributing grant monies. HUD 
will accept the cornmenters* suggestion 
and will change **placed under contract" 
to "obligated and announced to**. In 
addition, HUD will eliminate the 12* 
month reporting requirement. The 15- 
month reporting requirement, however, 
will continue to be in effect. 

Two commenters suggested that the 
distribution of economic development 
set-aside funds be given a more lenient 
timely distribution requirement when 
such a set-aside exceeds 40 percent of a 
stale's grant. The requirement 
recommended was to place 51 percent of 
the grant under contract within 12 
months, and 80 percent within 15 
months. Commenters claim that many 
states prefer gradually to distribute 
economic development funds, in keeping 
with the sporadic demand for the funds. 
Rather than have one distribution period 
for these funds during a year, many 
states have multiple fun^ng rounds, 
which may preclude them from meeting 
the timely distribution requirement. 

The Department docs not believe it 
can accept this recommendation. Since 
states receive annual appropriations, it 
is not unreasonable to expect the funds 
to be distributed on a yearly basis. 

Stales that initially set aside a 
signifleant amount of their annual grants 
for economic development projects 
should provide for the transfer of those 
funds to other significant activities if 
insufficient demand causes money to be 
left undistributed at the end of a year. 
(Since HUD is changing its position on 
funds **p!aced under contract" to 
"obligated and announced**, this 
situatioo should be less of a problem.) 

f-fUD will review to determine 
whether recaptured funds and program 
income received by the state are 
obligated to units of general local 
government in an expeditious manner. 
Although there is no set period of time 
for obiigatiiifi these funds, HUD urges 
their rapid obligation, and expects the 
stale to lake into account the amount of 
recaptured funds in several past years in 
desi^ng and managing the overall 
obligation of funds. HUD %vill review 
performance on a case-by-case basis. 

Other Mattefs 

A Finding of No Significant Impact 
with respect to the environment hat 
been made in accordance with HUD 
regulations at 24 CFR pan 50, which 
implemeni section 102(2)(C) of the 
Natkmal Environment Policy Act of 
1969. The Finding of No Significant 
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ImpHct !9 available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk, Office 
of the General Counsel, Department of 
Housing and Urban Development, room 
10276, 451 Seventh Street, SW., 
Washington. DC 20419-0500. 

This rule does not constitute a "major 
rule** as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17.1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of SlOO 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries. 

Federal, state, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign* 
based enterprises in domestic or export 
markets. 

The Department has prepared and 
submitted to OMB a Regulatory 
Flexibility Analysis that assesses the 
nature and extent of the burden imposed 
by the proposed State CDBG Program 
rule upon small entities. In accordance 
with 5 U.S.C. 60S(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
simficant economic impact on a 
substantial number of small entities. The 
rule does not affect the amount of funds 
prov ided in the CDBG program, but 
rather modifies and updates the program 
administration and procedural 
requirements to comport with 
legislation. In addition, the final rule has 
been modified to limit the regulatory 
burden on small entities. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that the rule may have a 
significant impact on family formation, 
maintenance, or well-being, since the 
community development activities that 
may be funded under the program may 
have an overall beneficial impact on 
families. However, the objectives of the 
program and the methods of distribution 
of the funds are left to the state after 
consultation with local governments and 
citizens. In light of the amount of 
discretion left to the states, HUD does 
not believe that there is a need for 
review under the Executive Order. 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the proposed rule has 
federalism implications, since the 
Congress has mandated under the 1974 
Act that states be given the option under 


the State Program of administering the 
Block Grant program for nonentitlement 
areas. HUD's interpretation of the 1974 
Act. as amended by the 1967 Act. raises 
federalism implications concerning the 
division of local, state, and federal 
responsibilities under the State CDBG 
Program, and the level of Federal 
oversight vis-a-vis state discretion. As a 
result certain provisions of the rule 
have a direct impact on states, on the 
relationship between the Federal 
Government and the states, and on the 
distribution of power and responsibility 
among the various levels of government. 

The Department has prepared and 
submitted to OMB a Federalism 
Assessment that addresses the 
federalism impKcations raised by the 
proposed rule. The Assessment 
identified the provisions of the proposed 
rule that had federalism implications, 
and classified those provisions into (1) 
those that rely on the states to establish 
requirements for local governments. (2) 
those that provide maximum feasible 
deference to the stales, and (3) those 
that have notable federalism 
implications. 

In drafting the final rule, HUD has 
revised several sections of the proposed 
rule. It has been suggested that the 
Department develop a second 
Fe^alism Assessment to reflect the 
changes that have been made to the 
proposed rule. 

Ine Department has determined that 
a further Federalism Assessment is not 
needed. This determination is based on 
a review of the Federal Register Notice 
(Aug, 22.1988. Vol. 53. No. 162) which 
implements the Federalism Executive 
Order for the policy formulation and 
impIemenfaHon functions of HUD. 
Specifically, this conclusion is based on 
a review of the Notice at li.B.(2)(i) on 
"Limitations upon compliance with the 
Order" which gives examples of when 
further analysis of a proposed regulation 
is redundant. 

One such example is *'(A) where the 
Order was complied %sith at an earlier 
stage in the policy development process 
and the policy proposal in question is 
the same: or (B) it has been changed, but 
without significantly altering its 
'federalism implications*, or changing its 
purpose to such an extent that ti new 
look at the proposal's relationship to the 
Order would be warranted." This 
example can be applied to the State 
rule, where a Federalism Assessment 
had already been developed early in the 
policy development process. In 
developing the final rule, the 
Department revised certain provisions, 
but did not add provisions that have 
notable federalism implications^ To the 
cx>ntrary. HUD has substantially revised 


one of the provisions that were 
identified in the Assessment to have 
notable federalism implications. The 
revised section on 'Timely distribution 
of funds by states" no longer contains 
three standards for determining whether 
distribution is timely, but rather two 
standards. After meeting with the states* 
public interest group. HUD also 
strengthened the rule’s language on 
providing maximum feasible deference 
to states in the interpretation and 
implementation of congressional intent 
and policy, subject to the requirements 
of the rule. The Department also has 
provided deference to states in several 
areas of the rule by eliminating much of 
the proscriptive language. 

As an example of when further 
analysis of a rule is redundant, the 
Notice includes "moving a rule from 
proposed to final, where the proposal's 
'federalism implications* were assessed 
at the proposed rule stage * * *. In 
these cases, HUD will review the initial 
work under the Order, and determine 
whether another round of review under 
the Order is necessary.** 

HUD has reviewed the initial 
Assessment and, because of the 
revisions made to the proposed rule that 
increased deference to the states, the 
Department has determined that another 
round of review under the Order is 
unnecessary. 

The rule was listed as item number 
1206 on the Department's Semiannual 
Agenda of Regulations published April 
27.1992 (57 FR 16604.16836) under 
Executive Order 12291 and the 
Regulatory Flexibility Act 

The Catalog of Federal Domestic 
Assistance program number is 14.228. 

Last of Subjects for 24 CFR Part 570 

Administrative practice and 
procedure. American Samoa. 

Community development block grants. 
Grant programe-—housing and 
community development. Grant 
programs*—education. Guam, Lead 
poisoning. Loan programs—housing and 
community development. Low and 
moderalc income housing. New 
communities. Northern Manana Islands, 
Pacific Islands Trust Territory, Pockets 
of poverty, Puerto Rico, Reporting and 
recordkeeping requirements. Virgin 
Islands. Small cities. Student aid. 

Accordingly, for Lie reasons set forth 
in the preamble, part 570 of title 24 of 
the Code of Federal Regulations, is 
amended to read as follows; 
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PART 57a-COMMUNITY 
DEVELOPMENT BLOCK GRANTS 

1. The authority citation for 24 CFR 
part 570 is reviaed to read as set forth 
below, and any authority citation 
following any subpart or section in part 
570 is removed. 

Amhorify: 42 US.C S53S<dt and 5300-5330 

2. Subpart 1 of part 570 is amended by 
adding li S7a4ao through 570.4B7; by 
removing ) 570.466 and redesignatifig 

S 570.4968 as new ( 57a488; by revising 
S§ S7a4a9 through 570.496; and by 
removing H 570.497 through S70.460a as 
follows; 

Sul>pon I—^Slato Conuminity 
Development BtoeX Grant Prooram 

$570,460 General. 

(a| This subpart describes policies 
and procedures applicable to states that 
elect to receive Community 
Oeveiopment Block Grant funds for 
disthbutioQ to units of general local 
govemmen! in the state's nonentitlement 
areas under the Housing and 
Community Development Act of 1974. 
Other subparti of part 570 are not 
applicable to thh State CDBG Program 

(b) HDD may waive any requirement 
of this subpart not required by law 
where application of the requirement 
would adversely afCecI the purposes of 
the Act 

(c| In eKercising the Secretary's 
obligation and responaibility to review a 
slate's performance, the Secretary wUI 
give maximum feasible deference to the 
state's interpretation of lha statutory 
requirements and the requirements of 
this regulation, provided that these 
interpretations are not plainly 
inconsistent with the Act and the 
Secretary's obligation to enforce 
complUnce with the intent of the 
Congress as declared in the Act. The 
Secretary will not determine that a state 
has failed to carry out its certifications 
in compliance with requirements of the 
Act (and this regulation) unless the 
Secretary finds that procedures and 
requiremenla adopted by the stale are 
insufTidenl to afford reasonable 
assurance that activities undertaken by 
units of general local government were 
not plainly inappropriate to meeting the 
primary ab)€Ctives of the Act this 
regulation, and the state's community 
development objectives. 

(d) Administrative action taken by the 
Secretary* that is not explicitly and fully 
part of this regulation shall only apply to 
a specific case or issue at a specific 
lime, and shall not be generally 
■ippUcable to the state^admlnislcred 
LDDC program. 


SS70A81 Oenmtioos. 

(a) Except for terms defined in 
applicable statutes or this subpart. the 
Sectary will defer to a state's 
deftmlioos. provided that these 
definitioas are explicit, reasonable and 
not plainly inconsistent with the Act. As 
used in this subpart, the following temis 
shall have the meaning Indicated 

(t) Aci means title 1 of the Housing 
and Community Development Act of 
1974 (42 U.S.a 5301 ef seq ). 

(2) CDBG funds means Communily 
Development Block Grant funds, in the 
form of grants under this subpart and 
program income, and loans guaranteed 
by the state under section 106 of the Act 

(3) HUD means the Department of 
Housing and Urban Development. 

(b) Reserved. 

$570462 Ellgibte acttvttlas. 

(a) CeneraL The choice of activities 
cm which block grant funds are 
expended represents the determination 
by state and local participants, 
developed inacco^ance with the state's 
program design and procedures, as to 
whi^ approach or approaches will best 
serve th^ interests. The eligible 
activities ace listed at section 106(a| of 
the Act. 

(b) Special assessments under the 
CDBG program. The following policies 
relate to special assessments under the 
CDBG pro^m: 

(1) Public improvements initialfy 
assisted with CDBG furnfs. Where 
CDBG funds are used to pay all or part 
of the cost of a public improvement 
speedai assessments may be imposed as 
follows: 

(1) Special assessments (o recover the 
CDBG funds may be made only against 
properties owned and occupied by 
persons not of low and moderate 
income. These assessments constitute 
program income 

(ii) Special assessments to recover the 
r\an-CDBG portion may be made, 
provided that CDBG funds are used to 
pay the special assessment in behalf of 
all properties owned and occupied by 
low and moderate income persons; 
except that CDBG funds need not be 
used to pay the special assessments In 
behalf of properties owned and 
occupied by moderate income persons 
if. when permitted by the state, the unit 
of gener^ local government certifies 
that it does not have sufficient ODBC 
funds to pay the assessments in behalf 
of all of the low and moderate income 
owner-occupant persons. Funds 
collected through such special 
assessments are not program income. 

(2) Public rmprovements not initially 
assisted with CDBG funds. CDBG funds 
may be used to pay special asseasmenls 


levied against property when this form 
of assessment is used to recover the 
capital cost of eligible public 
improvements initially financed solely 
from sources other than CDBG funds. 
The paymcml of special assessments 
with CDBG funds constitutes CDBG 
assistance to the public improvement. 
Therefore. CDBG funds may be used to 
pay special assessments, provided that: 

(i) ITie insittllation of the public 
improvemefita was carried out in 
compliance with requirements 
applicable to activities assisted under 
this subpart, including labor, 
environmental and dtixen participation 
requirements; 

(ii) The loatullution of the public 
improvement meets n criterion for 
national obiectives [See $ 570.463(bHl). 
(c|. and (d).) 

(iii) The requirements of 
$ 570.462lbHtMii) are met. 

$ 570.463 Addressing nstkHiaJ obieettves. 

(a) General. The following criteria 
shall be used to detennine whether a 
CDBC assisted activity complies with 
one or more of the national objectives as 
required to section 104(bH3) of the Act. 
(HUD is willing to consider a waivtr of 
these requirements in accordance with 

$ 570.4a0lb)). 

(b) Activities benefiting low and 
moderate income persons. An activity 
will be considered to address the 
objective of beneriting low and 
mc^erate income persons if it meets one 
of the criteria in parngruph |b) of this 
section, unless there is substantial 
evidence tq the contrary. In assessing 
an> such evtdcace, the lull range of 
direct effects of the assisted activity will 
be considered. The activities, when 
taken as a whole, must not benefit 
moderate income persons to the 
exclusion of low income persons: 

(1) Area benefit activities, (i) An 
activity, the beneHu of which are 
available to all the residents in a 
particular area, where at least 51 
percent of the residents are low and 
moderate income persons. Such an area 
need not be coter^nous with census 
tracts or other officially recognized 
boundaries but must be the entire area 
served by the activity. Units of general 
local government may, at the discretion 
of the state, use either HUD-provided 
data comparing census data with 
appropriate low and moderate income 
levels or survey data that is 
methodologically sound. An activity that 
serv es an area that is not primarily 
resideniiai in character shall not qualify 
under this criterion. 

(ii) An activity, where the assistance 
is to a public improvement that provides 
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benefits (o all the residents of an area, 
that is limited to paying special 
assessments levied against residential 
properties owned and occupied by 
persons of low and moderate income. 

(iii)(A) An activity to develop, 
establish and operate (not to exceed two 
years after establishment), a uniform 
emergency telephone number system 
serving an area having less than 51 
percent of low and m^erate income 
residents, when the system has not been 
made operational before the receipt of 
ODBC funds, provided a prior written 
determination is obtained from HUD. 
HUD's determination will be based upon 
certirications by the State that: 

(/) The system will contribute 
Significantly to the safety of the 
residents of the area. The unit of general 
local government must provide the state 
a list of jurisdictions and unincorporated 
areas to be served by the system and a 
list of the emergency services that will 
participate in the emergency telephone 
number system; 

12) At least 51 percent of the use of the 
system will be by low and moderate 
income persons. The state's certification 
may be based upon information which 
identifies the total number of calls 
actually received over the preceding 
tweIve>month period for each of the 
^emergency services to be covered by the 
emergency telephone number system 
and relates those calls to the geographic 
segment (expressed as nearly as 
possible in terms of census tracts, 
enumeration districts, block groups, or 
combinations thereof that are contained 
within the segment) of the service area 
from which the calls were generaiod In 
analy^ng this data to meet the 
requirements of this section, the state 
will assume that the distribution of 
income among callers generally reflects 
the income characteristics of the general 
population residing in the same 
geographic area where the callers 
reside. Alternatively, the state's 
certification may be based upon other 
data, agreed to by HUD and the state, 
which shows that over the preceding 
twelve-month period the users of all the 
services to be included in the emergency 
telephone number system consisted of at 
least 51 percent low and moderate 
income persons. 

(.?) Other federal funds received by 
the unit of general local government are 
insufficient or unavailable for a uniform 
emergency telephone number system. 
The unit of ge.neral local government 
must submit a statement explaining 
whether the problem is caused by the 
insufficiency of the amount of such 
funds, the restrictions on the use of such 
funds, or the prior commitment of such 


funds for other purposes by the unit of 
general local government. 

[4] The percentage of the total costs of 
the system paid for by ODBC funds does 
not exceed the percentage of low and 
moderate income persons in the service 
area of the system. The unit of general 
local government must include a 
description of the boundaries of the 
service area of the system; the census 
tracts or enumeration districts within 
the boundaries; the total number of 
persons and the total number of low and 
moderate income persons in each 
census tract or enumeration district, and 
the percentage of low and moderate 
income persons in the service area; and 
the total cost of the system. 

(B) The certifications of the state must 
be submitted along with a brief 
statement describing the factual basis 
upon which the certifications were 
made. 

(2) Unutedclientele odivities. (i) An 
acti^ty which benefits a limited 
clientele, at least 51 percent of whom 
are low and moderate ir>come persons. 
The following kinds of activities may 
not qualify under paragraph |b)(2) of this 
section: 

(A) Activities, the benefits of which 
are available to all the residents of an 
area: 

|B) Activities involving the 
acquisition, construction or 
rehabilitation of property for housing; or 

(C) Activities where the benefit to low 
and moderate income persona to be 
considered is the creation or retention of 
jobs. 

(ii) To qualify under paragraph (b)(2) 
of this section, the activity must meet 
one or the following tests: 

(A) It must benefit a clientele who are 
generally presumed to be principally 
low and moderate income persons. The 
following groups are presumed by HUD 
to meet this criterion: abused children, 
buttered spouses, elderly persons, 
handicapped persons, homeless persons, 
illiterate persons and migrant farm 
workers; or 

(B) It must require information on 
family size and income so that it is 
evident that at least 51 percent of the 
clientele are persons whose family 
income does not exceed the bw and 
moderate income limit; or 

(C) It must have income eligibility 
requirements which limit the activity 
exclusively to low and moderate income 
persons; or 

(D) It must be of such a nature, and be 
in such a location, that it may be 
concluded that the activity's clientele 
will primarily be bw and moderate 
Income persons. 


(iii) A special project directed to 
removal of material and architectural 
barriers which restrict the mobility and 
accessibility of elderly or handicapped 
person to publicly owned and privately 
owned non-residential buildings, 
fadlities and improvements, and the 
common areas of residential structures 
containing more than one dwelling unit. 

(3) Housing activities. An eligible 
activity carried out for the purpose of 
providing or improving pennaneni 
residential structures which, upon 
completion, will be occupied by low and 
moderate income households. This 
would include, but not necessarily be 
limited to. the acquisition or 
rehabilitation of property, conversion of 
non*residentia) structures, and new 
housing construction. If the structure 
contains two dwelling units, at least one 
must be so occupied, and if the structure 
contains more than two dwelling units, 
at least 51 percent of the units must be 
so occupied. Where two or more rental 
buildings being assisted are or will be 
located on the same or contiguous 
properties, and the buildings will be 
under common owmership and 
management, the grouped buildings may 
be considered for this purpose as a 
single structure. For rental housing, 
occupancy by low and moderate income 
households must be at affordable rents 
to qualify under this criterion. The unit 
of general local government shall adopt 
and make public its standards for 
determining "affordable rents'* for this 
purpose. T^ following shall also qualify 
under this criterion: 

(I) When less than 51 percent of the 
units in a structure will be occupied by 
tow and moderate income households, 
ODBC assistance may be provided in 
the following limited circumstances: 

(A) The assistance Is for an eligible 
activity to reduce the development cost 
of the new construction of a multifamily, 
non-elderly rental housing project; and 

(B) Not less than 20 percent of the 
units %vill be occupied by low and 
moderate income households at 
affordable rents; and 

(C) The proportion of the total cost of 
developing the project to be borne by 
CDBG funds Is no greater than the 
proportion of units in the project that 
will be occupied by low and moderate 
income households. 

(ii) Where ODBC funds are used to 
assist rehabilitation delivery services or 
in direct support of the unit of general 
local government's Rental Rehabilitation 
Program authorized under 24 CFR part 
511, the funds shall be considered to 
benefit low and moderate income 
persons where not less than 51 percent 
of the units assisted, or to be assisted. 
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by ihc Rental Rehabilitation Program 
overall are for low and moderate income 
persons. 

(4) fob creation or retention activities. 
(i| An activity designed to create 
permanent iobs where at least 51 
percent of the jobs, computed on a full 
time equivalent basis, involve the 
employment of low and moderate 
income persons. For an activity that 
creates jobs, the unit of general local 
government must document that at least 
SI percent of the jobs will be held by, or 
will be made available to low and 
moderate income persons. 

(ii) For an activity that retains Jobs, 
the unit of generol local government 
must document that the jobs would 
actually be lost without the CDBG 
assistance and that either or both of the 
following conditions apply with respect 
to at least 51 percent of the jobs at the 
time the COBG assistance is provided: 
The job is known to be held by a low or 
moderate income person; or the job can 
reasonably be expected to turn over 
within the following two years and that 
it will be filled by, or that steps will be 
taken to ensure that it Is made available 
to. a low or moderate income person 
upon turnover. 

(iii) lobs will be considered to be 
available to low and moderate income 
persons for these purposes only if: 

(A) Special skills that can only be 
acquired %vith substantial training or 
work experience or education beyond 
high school arc not a prerequisite to fill 
such jobs, or the business agrees to hire 
unqualified persons and provide 
trainiiw and 

(B) Tne unit of general local 
government and the assisted business 
take actions to ensure that low and 
moderate income persons receive first 
consideration for filling such Jobs. 

(iv| As a general rule, each assisted 
business shall be considered to be a 
separate activity for purposes of 
determining whether the activity 
qualifies under this paragraph, except: 

(A) In certain cases such as where 
CDBG funds are used to acquire, 
develop or improve a real property (e.g.. 
a business incubator or an industrial 
park) the requirement may be met by 
measuring jobs in the aggregate for all 
the businesses that locate on the 
property, provided the businesses are 
not otherwise assisted by CDBG funds. 

(B) Wlierc CDBG funds are used to 
pay for the staff and overhead costs of a 
subrecipieni specified in section 
105(a)(15) of the Act making loans to 
businesses from Don>CDBG funds, this 
requirement may be met by aggregating 
the jobs created by all of the businesses 
receiving loans during any one-year 
period. 


(C) In any case where CDBG funds 
are used for public improvement (e.g., 
water, sewer and road) and the national 
objective is to be met by job creation or 
retention as a result of the public 
improvement, the requirement shall be 
met as follows: 

(7) The assistance must be reasonable 
in relation to the number of jobs 
expected to be created or retained by 
the affected businessles] ivithin three 
years from the completion of the public 
improvement. Before CDBG assistance 
is provided for such an activity, the unit 
of general local government shall 
develop an assessment whicii identifies 
the businesses located or expected to 
locate in the area to be serv^ by the 
public improvement. The assessment 
shall include for each identified 
business a projection of the number of 
jobs to be created or retained as a result 
of the public improvement: and 

[2] The jobs to be considered for 
purposes of meeting tlic requirement 
shall be ail jobs created or retained as a 
result of the public improvement by the 
businessfes) identified in the assessment 
as well as any other business that 
locates in the area within a period of 
three years following the completion of 
the activity; except that, in any case 
where the amount of CDBG assistance 
provided for the public improvement in 
relation to the number of jobs projected 
to be created or retained by the 
businessfes) identified In the assessment 
is such that the amount per job does not 
exceed $3,000, jobs created by 
businesses not identified in the 
assessment need not be considered. 

[S) Phnning-only activities. An 
activity Involving planning (when such 
activity is the only activity for which the 
grant to the unit of general local 
government is given, or if the planning 
activity is unrelated to any other 
activity assisted by the grant) if it can 
be documented that at least 51 percent 
of the persons who would benefit from 
implementation of the plan are low and 
moderate income persons. Any such 
planning activity for an area or a 
community composed of persons of 
%vhom at least 61 percent are low and 
moderate income shall be considered to 
meet this national objective. 

(c) Activities which aid in the 
prevention or elimination of slums or 
blight Activities meeting one or more of 
the following criteria, in the absence of 
substantial evidence to the contrary, 
will be considered to aid in the 
prevention or elimination of slums or 
blight: 

(1J Activities to address slums or 
blight on on area basis. An activity will 
be considered to address prevention or 


elimination of slums or blight in an area 
if the state can determine that: 

(1) The area, delineated by the unit of 
general local government, meets a 
definition of a slum, blighted, 
deteriorated or deteriorating area under 
state or local law; 

(ii) Throughout the area there is a 
substantial number of deteriorated or 
deteriorating buildings or the public 
improvements are In a general state of 
deterioration; 

(iii) The assisted activity addresses 
one or more of the conditions which 
contributed to the deterioration of the 
area. Rehabilitation of residential 
buildings carried out in an area meeting 
the above requirements will be 
considered to address the area's 
deterioration only where each such 
building rehabilitated is considered 
substandard before rehabilitation, and 
all deficiencies making a building 
substandard have been eliminate if 
less critical work on the building is also 
undertaken. The State shall ensure that 
the unit of general local government has 
developed minimum standards for 
building quality which may take into 
account local conditions. 

(iv) The slate keeps records sufficient 
to document its findings that a project 
meets the national objective of 
prevention or elimination of slums and 
blight. 

(2) Activities to address slums or 
blight on a spot basis. Acquisition, 
clearance, relocation, historic 
preservation and building rehabilitation 
activities which eliminate specific 
conditions of blight or physical decay on 
a spot basis not located in a slum or 
blighted area will meet this objective. 
Under this criterion, rehabilitation is 
limited to the extent necessary to 
eliminate specific conditions detrimental 
to public health and safety. 

(3) Planning only activities. An 
activity involving planning (when the 
activity is the only activity for which the 
grant to the unit of general local 
government is given, or the planning 
activity is unrelated to any other 
activity assisted by the grant) if the 
plans are for a slum or blighted area, or 
if all elements of the planning are 
necessary for and related to an activity 
which, if funded, would meet one of the 
other criteria of elimination of slums or 
blight. 

(d) Activities designed to meet 
community development needs having a 
particular urgency. In the absence of 
substantial evidence to the contrary, an 
activity will be considered to address 
this objective if the unit of general local 
government certifies, and the state 
determines, that the activity is designed 
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to alleviate exialir^ conditions which 
pose a serious and immediate threat to 
the health or welfare of the community 
%vhich are of recent ongin or which 
recently became uritcnt that the unit of 
general local government is unable to 
hnance the activity on its own. and that 
other sources of funding are not 
available. A condition will generally be 
considered to be of recent origin if it 
developed or became urgent within 18 
months preceding the certincation by 
the uni! of general local government. 

(e) Additional criteria. (1) In any case 
w^re the activity undertaken is a 
public improvement and the activity is 
clearly designed to serve a primarily 
residential area, the activity rouat meet 
the requirements of paragraph (b)(1) of 
this section whether or not the 
requiremcaU of paragraph (b)(4) of this 
section are met in order to qualify as 
benefiting low and moderate income 
persons. 

(2) Where the assisted activity is 
acquifitioo of real property, a 
preliminary determination of whether 
the activity addresses a national 
objective may be based on the planned 
use of the property after acquisition. A 
final determinatioa shaH be based on 
the actual use of the property, excluding 
any short term, temporary use. Where 
the acquisition is for the purpose of 
clearance which will elic^nate specific 
condidoiis of bti^t or physical decay, 
the clearance activity shall be 
considered the actual use of the 
property. However, any subsequent use 
or disposition of the cleared property 
shall be treated as a **change of use" 
under § 57a489(j). 

(3) Where the assisted activity is 
relocation assistance that the unit of 
general local government is required to 
provide, the relocation assistance shall 
be considered to address the same 
national obfective as is addressed by 
the displacing activity. Where the 
relocation assistance is voluntary, the 
unit of general local government may 
qualify the assistance cither on the basis 
of the national obfective addressed by 
the displacing activity or, if the 
relocatkm assistance is to low and 
moderate income persons, on the basis 
of the national obfective qf benefiting 
low and moderate income persons. 

(0 Phoning and administrotJre castB. 
CDK funds expended for eligible 
planning and a^iniitrative costs by 
units of general local government in 
con|unction with other CDBC assisted 
activitiea will be considered to address 
the national obfectives. 


1570.464 Ovs r afl benefit to low and 
mods ft a Income petaonsL 

(a) General. The State must certify 
that, in the aggregate, not less than 70 
percent of the CDBG funds received by 
the state during a period speafied by 
the state, not to exceed three years, will 
be used for activities that benefit 
perspns of low and moderate income. 
The period selected and certified to by 
the state shall be designated by fiscal 
year of aiumal grants, and shall be for 
one, two or three cocuecutive annual 
grants. The period shaii be in effect until 
all included funds are expended. No 
CDBG funds may be included in more 
than one period selected, and all CDDG 
funds received must be included In a 
selected period. 

|b) Computation of 70percent benefit 
Determinatioa that a stale has carried 
out its certiAcatioa under paragraph (a) 
of this section requires evidence that rtot 
less than 70 percent of the aggregate of 
the designated annual grant(s). any 
funds relocated by HUD to ^e state, 
any distributed program income and any 
guaranteed loan fun^ under the 
provisions of subpert M of this part 
covered in the o^ethod of distribution in 
the filial statement or statements for the 
designated annual grant year or years 
have been expend^ for activities 
meeting criteria as provided in 
i 570.483(b) for activities benefiting low 
and moderate income persons. In 
cakulating the percentage of funds 
expended for such activities: 

(1) All CDBC funds toduded in the 
period selected and certified to by the 
state shall be accounted for, except for 
funds used by the Stale, or by the units 
of general lo^ government, for program 
adounistratian, or for planning activities 
other than those which must meet a 
nathmal objective under i 570.483 (bK5) 
or (c)l3}. 

(2) Any funds expended by a state for 
the purpose of repayment of loans 
guaranteed under the provisions of 
subpart M of this part shall be excepted 
from tndutton in this calculation. 

(3) Except at provided in paragraph 
(b)(4) of this section, CDBG funds 
expended for an eligible activity meeting 
the criteria for activities benefiting low 
and moderate income persons dhM 
count in their entirety towards meeting 
the 70 percent benefit to persons of low 
and moderate income requirement. 

(4) Funds expended for the 
acquisitkxi, new construction or 
rehabilitation of property for bousing 
that qualifies under | 570.483(b)(3) shall 
be counted for this purpose, but slUll be 
limited to an amount determined by 
multiplying the total cost (including 
CDBG and non-CDDG costs) of the 


acquisition, construction or 
rehabilitation by the percent of units in 
such housing to be occupied by low and 
moderate income persons, except that 
the amotmt count^ shall not exceed the 
amount of CDBG funds provideti. 

S 57(Ua5 Stats aubimtalona and stata 
ettixan parOdpafSan rsquirenianls. 

(a) Final statement and annual 
certifications. On or before March 31ft 
of each year, the state shall submit the 
following to HUD (except that the HUD 
Field Office may extend this deadline b> 
60 days based on good cause provided 
by the state): 

(1) Final statement A final statement 
that consists of the following 
components: 

(i) The state*s community 
development objectives; and 

(ii) Tbe method by which the state 
will distribute CDBG funds to units of 
general local government. 

(A) The method of distribution shall 
cover the following: 

(1) The annual grant; 

Any funds recaptured by the state 
from units of genera) local government 
that will be distributed to other units of 
general local government from previous 
annual grants, if the redistribution is to 
be governed by a method of distribution 
othi^ than that originally described in 
the final statement covering such funds; 

|J) Any funds that are reallocated to 
the state by HUD at the time the annual 
grant is awarded; 

(4) Any program income that la 
distributed by the state during the 
period beginning with the date upon 
which HUD awards the annual grant to 
the state and ending with the following 
year's grant award date; and 

(5) If applicable, the state's Intent to 
aid nonentitiement units of general local 
government in applying for guaranteed 
loan funds under subp^ M of this part. 

(B) The method of distribution shall 
conUdn a description of all criteria used 
to select applications for funding, 
including the relative importance of the 
criteria, if the relative importance has 
been developed, a description of how 
CDBG funds will be allocated among all 
funding categories, any threshold factors 
and grant size limits. The method of 
distribution must provide sufficient 
infonnation so that units of general local 
government will know the stale's 
criteria for selecting applications for 
funding and will be able to comment on 
the propoaed method of distribution and 
to prepare responsive applications. If 
the state intends to aid iKMientitlemenl 
units of general local government in 
applying for guaranteed loan funds 
under subpart Vf of this part, it must. 
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consistent with paragraph (aHl) of this 
section^ describe available guarantee 
amounts and how applications %sill be 
selected for assistance. Comparative 
“first in/* formula or other distribution 
methods may be used. Incorporation by 
reference of other documents describing 
the method of distribution is not 
sufficient. 

(C) Documentation. The stale must 
document that it followed its method of 
distribution for each unit of general 
local government that applies. 

(2) Certifications by the governor or 
other authorized state official, (i) The 
governor or other authorized state 
official shall annually certify to HUD 
that; 

(A) The method of distribution with 
respect to housing activities is 
consistent with the state's 
Comprehensive Housing Affordability 
Stratf^; 

(B) Tne state has developed the 
method of distribution so as to give 
maximum feasible priority to activities 
which will benefit low and moderate 
income families or aid in the prevention 
or elimination of slums or blight, and the 
method of distribution may also include 
activities which the state certifies are 
designed to meet other community 
development needs having a particular 
urgency because existing conditions 
pose a serious and immolate threat to 
the health or welfare of the community 
where other financial resources are not 
available to meet such needs, except 
that the aggregate use of CDBC funds 
received during a period specified by the 
stale of not more than three years, shall 
principally benefit persons of low and 
moderate income in a manner that 
ensures that not less than 70 percent of 
the funds are used for activities that 
tienefit low and moderate income 
persons during the specified period. 

(C| The state will make the 
certification in appendix C to part 24 of 
this title, regarding the Drug-Free 
Workplace Act. 

fD) The certifications submitted in the 
previous year remain In effect with 
respect to the state's Implementation of 
its program for the subject grant. 

(ii) The ^vemor or other authorized 
state official shall make additional 
certification to HUD as indicated in the 
Act. These certifications shall be made 
once during the state's participation in 
the Stale CDBC program. 

(b) Acceptance of certifications. In the 
absence of independent evidence (which 
may, but need to be, derived from 
periformance reviews and audits 
performed by HUD under § 570,493) 
which fends to challenge in a 
substantial manner the certifications 
made by the state, the certification will 


be satisfactory’ to HUD if made in 
compliance with the requirements of this 
section. If such independent evidence is 
available to HUD. however, HUD shall 
share the evidence with the stale and 
may require that further information or 
assurances be submitted by the state to 
the extent that HUD considers 
warranted or necessary In order to find 
the state's certifications satisfactory. 

(c) Citizen participation requirementa 
of a state. (1) To receive its grant, the 
stale must: 

(ii} Have a written plan that describes 
the citizen participation requirements 
(specified in { 570.466(a}) for units of 
general local government and explains 
how the requirements must be met. 

(ii) Consult with local elected officials 
from among units of general local 
government in determining the state's 
Method of Distribution in its final 
statement. 

(iii) Furnish citizens and units of 
general local government information 
concerning the amount of CDBC funds 
available for proposed community 
development and housing activities and 
the range of activities that may be 
undertaken, including the estimated 
amount proposed to be used for 
activities that will benefit persons of 
low and moderate income and the plans 
of the stale for minimizing displacement 
of persons as a result of activities 
assisted with such funds and to assist 
persons actually displaced as a result of 
such activities; 

(iv) Hold one or more public hearings 
to obtain the views of citizens on 
community development and housing 
needs: 

(v) Publish a proposed statement in 
such a manner to afford affected citizens 
and units of general local government an 
opportunity to examine its content and 
to submit comments on the proposed 
statement and on the community 
development performance of the State, 
and consider comments received: 

(vi) Provide citizens, and units of 
general local government with 
reasonable and timely access to records 
regarding the proposed and the past use 
of ODBC funds: and 

(vil) Make the final statement 
available to the public at the time it is 
submitted to HUD. 

(2) Participation by citizens and 
involvement of units of general local 
government does not restrict the 
responsibility or authority of the state 
for the development of its CDBC 
program and overall administration of 
CDBC funds received by the State for 
distribution. 

(d) Failure to make submission. The 
state's failure to make the submission 
required by paragraph (a) of this section 


within the prescribed deadline 
constitutes the state's election not to 
receive and distribute amounts 
allocated for its nonentitlement areas 
for the applicable fiscal year. Funds will 
be either 

(t) Administered by HUD pursuant to 
subpart F of this part if the state has not 
administered the program in any 
previous fiscal year, or 
(2) Reallocated to all states in the 
succeeding fiscal year according to the 
formula of section 106(d) of the Act, if 
the state administered the program in 
any previous year. 

(c) Amendments. A slate shall amend 
its final statement if the method of 
distribution contained in the final 
statement submitted to HUD to be 
changed. The state shall determine the 
necessary changes, prepare the 
proposed amendment, provide citizens 
and units of general local government 
with reasonable notice of and an 
opportunity to comment on the proposed 
amendment, consider comments 
received, make the final statement 
available to the public at the time it is 
submitted to HLJD« and submit to HUD 
the amended final statement before the 
state may implement changes embodied 
in the amendment. 

( 570.4S6 Local government requirements. 

(a) Citizen participation requirements 
of a unit of genera! local government 
Each unit of general local government 
shall meet the following requirements as 
required by the state at § 570.4a5(c)(l)(i). 

(1) Provide for and encourage citizen 
participation, particularly by low and 
moderate income persons who reside in 
slum or blighted areas and areas in 
which CDBC funds are proposed to be 
used; 

(2) Ensure that citizens will be given 
reasonable and timely access to local 
meetings, information, and records 
relating to the unit of local govemmeni'a 
proposed and actual use of CDBC funds: 

(3) Furnish citizens information, 
including but not limited to: 

(I) The amount of CDBC funds 
expected to be made available for the 
current fiscal year (including the grant 
and anticipated program income): 

(ii) The range of activities that may be 
undertaken with the CDBC funds: 

(iii) The estimated amount of the 
CDBC funds proposed to be used for 
activities that will meet the national 
objective of benefit to low and moderate 
income persons; and 

(iv) The proposed CDBC activities 
likely to result in displacement and the 
unit of general local government's 
entidisplacemcnt and relocation plans 
required under $ 570.438. 
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(4) Provide technicaJ assistance to 
groups representative of persons of low 
end moderate income that request 
assistance in developing proposals in 
accordance with the proc^ures 
developed by the slate. Such assistance 
need not include providing funds to such 
groups; 

(5) Provide for a minimum of two 
public hearings, each at a different stage 
of the program, for the purpose of 
obtaining citizens* views and responding 
to proposals and questions. Together the 
hearings must cover community 
development and housing needs, 
development of proposed activities and 
a review of program performance. The 
public hearings to cover community 
development and housing needs roust be 
held before submission of an application 
to the slate. There must be reasonable 
notice of the Hearings and they roust be 
held at times and locations convenient 
to potential or actual beneficiaries, with 
accommodations for the handicapped. 
Public hearings shall be conduct^ In a 
manner to meet the needs of non-English 
speaking residents where a significant 
number of non-English speaking 
residents can reasonably be expected to 
participate; 

(8) P^vide citizens with reasonable 
advance notice of. and opportunity to 
comment on. proposed activities in an 
application to the state and. for grants 
already made, activities which are 
propos^ to be added, deleted or 
substantially changcnl from the unit of 
general local government's application 
to the state. Substantially changed 
means changes made in terms of 
purpose, scope, location or beneficiaries 
as defined by criteria established by the 
state. 

(7) Provide dlizens the address, phone 
number, and times for submitting 
complaints and grievances, and provide 
timely written answers to written 
complaints and grievances, within 15 
working days where practicable. 

(b) Activities serving beneficiaries 
outside the jurisdiction of the unit of 
general local government 

CDBG-ftmded activities may serve 
beneficiarres outside the |urisdiction of 
the unit of general local government that 
receives the grant, provided the unit of 
geneml local government determines 
that the activity is meeting its needs in 
accordance with section 108(dH21(D) of 
the Ad. 

|S7a487 OmerappacaMt lows and 
relalad program faquiraow nta . 

(a} General Certain statutoa are 
exproasiy made applicable to activilies 
assisled under the Act by the Act itself, 
while other bws not referred to in the 
Act may be applicable to such activilies 


by their own tenos. Certain statutes or 
executive orders that may be applicable 
to activities assisted under the Act by 
their own terms are administered or 
enforced by governmental offidalt. 
departments or agencies other than 
HUD. Paragraphs (d) and (c) of this 
section contain two of the requirements 
expressly made applicable to CD0G 
activities by the Act itself. 

(b) AffirmaU vely furthering fair 
housing. (1) Certification requirements. 
The Ad requires the stale to certify to 
the satisfaction of HUD that it will 
affirmatively further fair housing The 
act also requires each unit of general 
local government to certify that It will 
affirmatively further fau* housing 

(2) State and loco! actions. (i| States. 

In reviewing a state's actions to carry 
out Hs responsibilities to affirmatively 
further fair bousing, absent independent 
evidence to the contrary. HUD will 
consider that a State has taken such 
actions in accordance with its 
certification if the State has taken the 
fol)o%ving steps: 

(A) O^uded training and actively 
provided educational material and 
adivities to the participating units of 
genera) local government on federal and 
slate fair bousing laws and procedures; 
such training may have included 
technical assistance to units of general 
local government on conducting a local 
analysis of impediments to fair housing 
choice. The term “fair bousing choice** 
means the ability of persons, regardless 
of race, color, religion, sex. handicap, 
familial status or national origin, of 
similar income levels to have available 
to them the same housing choices; 

(B| Analyzed relevant state-level data 
on impediments to fair housing choice, 
as well as the results of any 
analysis, to determine Statewide 
nonentitlement area impediments and 
has taken action either Statewide or 
with units of general local government 
to overcome any impediments; 

|C) Worked adively with existing 
state entities (public or non-profit) 
whose goal is to further fair boosing. 

(ii) Local governments. Units of 
general local government shall devdop 
proposed actions to affirmatively further 
fair bousing at the local level for atate 
review and approval. The slate will 
consider the locafity to have met its 
certinoation to affirmatively further fair 
bousing if the locality has carried out 
the stale-approved actions. 

(c) Iscad-Bosed Point Poisoning 
Prevention Act States shaU devise, 

* adopt and carry out procedures with 
respect to CDBG assistance that fulfill 
the ob)ectivas and requirements of 
section 302 of the Lead-Based Paint 
Poisoning Prevention Act (42 U.SC. 


4d31(b) (LBPPPA), which directs the 
Secretary to establish procedures to 
eliminate as far as practicable the 
hazards of lead poisoning due to the 
presence of lead-based paint in any 
existing housing assisted under a 
program administered by the 
Department. Such procedures shall 
apply to all such housing constrocted or 
substantially rehabilitated prior to 1078. 
shall indode appropriate measures to 
abate as far as practicable immediate 
lead based paint hazards, and shall 
provide for assured iK>tification to 
purchasers and tenants of such housing 
of the hazards of lead-based point, of 
the symptoms ond treatment of lead- 
based paint poisoning, and of the 
importance and availability of 
maintenance and removal techniques for 
eliminating such hazards. The specific 
procedures are to be developed a! the 
discretion of the state, provided they 
fulfil) the objectives of and are not 
inconsistent with the 13PPPA. 
Furthermore, pursuant to section 401(b) 
of the LBPPPA. states shall establish 
procedures that prohibit the use of lead- 
based paint in residential structures 
rehabilitated or constructed with CDBG 
assistance. The requirements of this 
paragraph |c) shall take effect as soon 
as possible, but not later than twelve 
months after the publication of this rule 
and shall apply to covered bousing 
assisted under this subpart. 

$ 57a4a3 P r o gr am a dmin ts trativs 
raqu I raman Cs . 

(a) Administrative and planning costs. 
(1) Stole administrative costs, (i) The 
slate is responsible for the 
administration of all CDBG funds. The 
stale shall pay from its own resources 
all administrative co^s incurred by the 
state In carrying out its responsibilities 
under this subparl except that the state 
may use CDBG furuis to pay such costs 
in an amount not to exceed $100,000 plus 
50 percent of such costs in excess of 
$10a00a Suites are therefore required to 
match such costs in excess of $1001000 
on a doUar for dollar basis. The amount 
of CDBG funds used to pay such costs in 
excess of $1004XX) shall not exceed 2 
percent of the aggregate of the state's 
annual grant, program income received 
by units of general local govamment 
(whether retained by the unit of general 
local government or paid to (he Slate) 
and funds reallocated by HUD to the 
state. 

(ii) For detmnming the aroaont of 
CDBG funds available ill past years for 
administralive costs incurred by the 
state, the following schedule applies: 

(A) $100,000 per annual grant 
beginning with FY 1984 allocations; 
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(B) T»mj percent of program income 
refumed by imiU of goneral local 
goveromml to Ibe Stair after Augual 21. 
1905; and 

(C) Tu'o perceol of program income 
received by uniU of geoeral local 
Rovernment after Februar>* 11, \99t. 

(ill) The slate bes the option of 
select^ its approach for ckaoonslnitiiig 
com plia nce with this rettuiremciit 
Rc*gard]ess of the approach tdecled by* 
the slate, the slate will be required to 
pay its 50 percent of adroinistralive 
costs io excess of SlOO.OOO in the same 
amount and at the same lime at vifiich It 
draws CODG funds for suedv costa after 
the expenditure of the SlOOjOOa Any 
stale for which it is detennii>rd that 
matching costs coolribuJions are in 
arrears on ihe use of COBG funds for 
ddmiaistrative costs will be required to 
bring tnal c h ing cost expenditures up to 
the level of CDBC expenditures for such 
costs wUhto one year of the effective 
dale of this sobparL A state grant may 
not be dosed out if the state s matching 
cost conthbaUon is not at least equal to 
the amount of COBC funds in excess of 
$100.fX)0 expended for administration 
Funds from any year's grant may be 
used to pay adniiaistmiive costs 
associated with any other year's grant 
The two approaches are: 

(A) Cumulative accounting of 
udministnitiva costs incurred by the 
state since its assumption of the 
Program. Under this approach, the slate 
will idmUiiy, for each grant it has 
received, the COBC hmds eligible to be 
used for administrative costs as waB as 
the maxirmim amount of matching funds 
which the slate is required to pay. The 
amounts will then be aggregated for all 
grants received. The slate must keep 
records demonstrating the 
amount of COBC ttiiwif from each grant 
received which w'ss used for 
administrative costs as well as matching 
amounts paid by the state. These 
amounts %vill also be aggregated for all 
granU received. The state will be 
considered to be in compliance with the 
requirement if the aggregate of actual 
amounts spent for admlnistraUva costs 
does not exceed the maximum amount 
allowable and the amount which the 
state has paid In matching funds Is at 
least equd to the amount of COBC 
funds in excess of SltXXOOO (for each 
applicable aDocatton) draw*Q for 
administrative purposes. Any 
administrative amounts associated with 
a particular state grant shall be 
deducted from the aggregate totals upon 
closeout of that stale grant 
(BJ An acoounlifig process developed 
and implemented by the state which 
provides sufTtcieni information Io 


demonstrate that the requirements of 
this suhsectioa are fnet 
(2) The stain may not charge fees of 
any entity for proc^essing or considcrhig 
any application for COBC fund, or for 
carrying out its responsibilities 
this subpart 

(31 The stale and its hsnded units of 
geneml local govenuneot shall not 
expt^ for pl^iuQg. rmanageraent and 
administrative costs more than 20 
percent of the aggregate amount of (he 
aomuil grant phis program iococne and 
fimda reallocated by HUD to the State 
which are distributed during the Kitw* the 
final Statement for the annual grant is in 
effect Adminisirafttve costs are those 
described at ( S70.489(a)(l) for states, 
and for units of generd k>€^ 
government those described at sectioexs 
105(a)(l2) and (u)(13) of the Act. 

(b| Reimimrsemv/jt of pre-agneinetU 
cos/s. The state may pennil. in 
accordance with such procedures as the 
State may establislu a unit of local 
govemmeat to incur costs for COBC 
activities before the establishment of a 
fomuil grant relationship between the 
State and the unit of general local 
govenunenl and to chafge these pee- 
agroement costs to the grant, provided 
that the activities are etigihle and 
undeftakea in accordance with the 
requiremeots of this aubpart and 24 CFR 
part SB. 

(c\ Federal grant payn^eoU, ( 1 ) 
Poytnenie, The slate shall be paid in 
advance in accordance with Treasury 
Circular 1075 (31 CFR part 205). The 
State shall use prooedures to minimise 
the time elapaang between the Iraasfer 
of grant funds and disburaement of 
funds by the Slate Io units of general 
local government Units of general local 
gox'emmeot shall also use procedures to 
m i n i m ixe the time elapsing between the 
transfer of funds by the State and 
disbursement for COBC activities. 

(2) Interest oa advances, Intemst 
earned by units of general load 
government oci grant funds before 
disbursemeol of the funds for activities 
is not program income and must be 
retumad to the Treasury, except that the 
unit of geoeral focal government may 
keep interest amoaals of up $100 per 
year (or administrative expenaea 
However, the state shall not be held 
aocounUbla for Interest earned on 
grants for which payments are made m 
accordance with paragraph (cRllof this 
section pending disbursement for COBC 
acUviliea. 

(d) Fiscal controls and occotuttk^ 
procedures^ (1) A state shall have fiscal 
and administrative tequiremetits for 
expending and accouaUng for all lurKis 
received under this subpart These 


requiremests must be available for 
Federal inspectioa and most: 

(1) Be suffidendy spectBc to ^Jisure 
that funds received under this subpart 
are used in compliaiice with at( 
applicable stshitoiy and regulatory 
provisions: 

(ii) Ensure that funds recened under 
this subpart are only spent for 
reasonable and necessary costs of 
operating programs under this subpart 
and 

(iii) Ensure that funds received under 
this subpart are not used for general 
expenses required to carry out other 
reaponsibilities of state and local 
governments, 

(2) A state may satisfy this 
requirement by: 

^ Using fiscal and administrative 
requirements applicable to the use of its 
own funds: 

(ill Adopting new fiscal and 
administrative requirements; or 
(iH) Applying the provisions in 24 CFR 
part 85 **U(iifonn Administrative 
Requiremenls for Grants and 
Cooperative Agreements to Slate and 
Local Govenunenls.** 

(e) Frogram income, (1) For the 
purpose of this sobpart "program 
income" is defined as gross income 
received by a stale, a unit of general 
local govemmeat or a subiecipiefit of a 
unit ctf genera] local government that 
was gsneratod from the use of COBC 
funds* exc«^t that program income does 
nol include the tol^ amount of funds 
which Is less than $10000 received in a 
single year that is retained by a unit of 
gecmral local government smd its 
subredplents. When Income Is 
generated by an activity that is only 
partially assisted with COBC funds, the 
income shah he prorated to reflect the 
percemoge of CI>BC funds used (e g., a 
single fou supported bv CDBG fun^ 
and other fun^ A tingle parcel of land 
purchased with CDBC funds and other 
funds). Program income indudes. but is 
not limited, to the following 

(i) Proceeds from the disposition by 
sale or long term lease of real praperty 
purchased or impexwed with COBC 
funds; 

(ii) Proceeds from the diapositioa of 
equipment purchased %vith CDBC funds: 

(hi)Cross tnoooie from the use or 
rental of real or personal property 
acquired by the unil of general fo^l 
govemmecit or a subrecipiefit of a unit of 
gefieral focal government with CDBC 
funds; less the costs incideotat to the 
generatioa of the income: 

(iv) Cross haooae from the ose or 
rental of real property owned by the unit 
of geoerai focal govemmeat or a 
ssbrecipleai of a onit of general local 
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government, that was constructed or 
improved with ODBC funds, less the 
costs incidental to the generation of the 
income: 

(v) Payments of principal and Interest 
on loans made using CDBG funds: 

(vi) Proceeds from the sale of loans 
made with CDBG funds: 

(vii) Proceeds from the sale of 
obligations secured by loans made with 
CDBG funds: 

(viii) interest earned on funds held in 
a revolving fund account: 

(ix) Interest earned on program 
income pending disposition of the 
income; 

(x) Funds collected through special 
assessn^ents made against properties 
owned and occupied by households not ^ 
of low and moderate income, where the 
special assessments are used to recover 
all or part of the CDBG portion of a 
public improvement: and 

(xi) Gross income paid to a unit of 
general local government or subrecipient 
from the ownership interest in a for- 
profit entity acquired in return for the 
provision of CDBG assistance. 

(2) The state may permit the unit of 
general local government which receives 
or will receive program income to retain 
the program Income, subject to the 
requirements of paragraph (e)(2)ni) of 
this section, or the state may require the 
unit of general local government to pay 
the program income to the state. The 
state, however, must permit the unit of 
general local government to retain the 
program income if the program income 
will be used to continue the activity 
from which the program Income was 
derived. The state %vill determine when 
an activity will be considered to be 
continued. 

(i) Program income paid to the state. 
Pr^am income that Is paid to the state 
is treated as additional CDBG funds 
subject to the requirements of this 
subpart and must be distributed to units 
of general local government in 
accordance with the method of 
distribution in the state's final 
Statement. To the maximum extent 
feasible, program income shall bo 
distribute l^fore the state makes 
additional withdrawals from the 
Treasury, except as provided in 
paragraph (0 of this section. 

(ii) Program income retained by a unit 
of gener^ local government, (A) 

Program income that is received and 
retained by the unit of general local 
government before closeout of the grant 
that generated the program income Is 
treated as additional CDBG funds and is 
subject to ail applicable requirements of 
this subpart. 

(B) Program income |hat is received 
and retained by the unit of general local 


government after closeout of the grant 
that generated the program income is 
not subject to the requirements of this 
subpart, except: 

(7) If the unit of general local 
government has another ongoing CDBG 
grant from the state at the time of 
closeout, the program income continues 
to be subject to the requirements of this 
subpart as long as there is an ongoing 
grant: and 

[2] If program income is used to 
continue the activity that generated the 
program income, the requirements of 
this subpart apply to the program 
income as long as the unit of general 
local government uses the program 
income to continue the activity; 

[3) The state may extend the period of 
applicability of the requirements of this 
subpart. 

(C) The state shall require units of 
general local government, to the 
maximum extent feasible, to disburse 
program income that is subject to the 
requirements of this subpart before 
requesting additional funds from the 
state for activities, except as provided in 
paragraph (f) of this section. 

(f) Revolving funds, (1) The state may 
permit units of general local government 
to establish revolving funds to carry out 
specific, identified activities. A 
revolving fund, for this purpose, is a 
separate fund (with a set of accounts 
that are indep>endent of other program 
accounts) established to carry out 
specific activities which, in turn, 
generate payments to the fund for use in 
carrying out such activities. These 
payments to the revolving fund are 
program income and must be 
substantially disbursed from the 
revolving fund before additional grant 
funds are drawn from the Treasury for 
revolving fund activities. Such program 
Income Is not required to be disbursed 
for non-revolving fund activities. 

(2) The state may establish a 
revolving fund to distribute funds to 
units of general local government to 
carry out specific, identified activities. A 
revolving fund, for this purpose, is a 
separate fund (with a set of accounts 
that are independent of other program 
accounts) established to fund grants to 
units of general local government to 
carry out specific activities which, in 
turn, generate payments to the fund for 
additional grants to units of general 
local government to carry out such 
activities. Program income in the 
revolving fund must be disbursed from 
the fund before additional grant funds 
are drawn from the Treasury for 
payments to units of general local 
government which could be funded from 
the revolving fund. 


(3) A revolving fund established by 
either the State or unit of general local 
government shall not be directly funded 
or capitalized with grant funds. 

(g) Procurement When procuring 
property or services to be paid for in 
whole or Id part with CDBG funds, the 
state shall follow its procurement 
policies and procedures. The state shall 
establish requirements for procurement 
policies and procedures for units of 
general local government, based on full 
and open competition. Methods of 
procurement (e.g.. small purchase, 
sealed bida/formal advertising, 
competitive proposals, and 
noncompetitive proposals) and their 
appHcabibty shall be specified by the 
state. Cost plus a percentage of cost and 
percentage of construction costs 
methods of contracting shall not be 
used The policies and procedures shall 
also include standards of conduct 
governing employees engaged in the 
award or administration of contracts. 
(Other conflicts of interest are covered 
by I 570.489(h).) The state shall ensure 
that all purchase orders and contracts 
include any clauses required by Feilerai 
statutes, executive orders and 
implementing regulations. 

(h) Conflict of interest (1) 
Applicability, (1) In the procurement of 
supplies, equipment construction, and 
services by the States, units of local 
general governments, and subrecipients, 
the conflict of interest provisions In 
paragraph (g) of this section shall apply, 

(ii) in aU cases not governed by 
paragraph (g) of this section, this 
paragraph (h) shall apply. Such cases 
include the acquisition and disposition 
of real property and the provision of 
assistance with CDBG funds by the unit 
of general local government or its 
subrecipients, to individuals, businesses 
and other private entities. 

(2)OonPicts prohibited. Except for 
eligible admhiistrative or personnel 
costs, the general rule is that no persons 
described In paragraph (h)(3) of this 
section who exercise or have exercised 
any fimctions or responsibihties with 
respect to CDBG activities assisted 
under this subpart or who are in a 
position to participate in a 
decisionmaking process or gain inside 
information with regard to such 
activities, may obtain a financial 
interest or benefit from the activity, or 
have an interest or benetit from the 
activity, or have an interest in any 
contract, subcontract or agreement with 
respect thereto, or the proceeds 
thereunder, either for themselves or 
those with whom they have family or 
business ties, during their tenure or for 
one year thereafter. 
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(3) PcfMOM otHTtred Tbe ooaflkt of 
inletest pcovistoas (or ^a^pb |h)(2) 
of this ceclien apply to any person who 
is an aiuployee. agent ciMs^aat 
ofTicet or elected olBciai or appoiated 
offidal of the state, or of a unit of 
general local goveftimeiit. or of any 
designated public agencies, or 
subradpieata urbicb are receiving CDOC 
funds. 

(4) EncepUarm: ThmhoMs 
reqtswenitsaPt. Upon wiitten request by 
the Stale, an exception to the provisions 
of paragraph (h)(2) of this section 
mvolviag so esi^yee. agent 
coBSultant offiarr. or elected official or 
appointed oflkial of the sbUe may be 
granted by tiUD on a case-by^se 
basis. In all other cases, the state may 
grant such an exception upon written 
request of tbe unit of general local 
goveminent provided the state akoU 
ruBy document its delerndnallon in 
compliance wifh all roquiremenls of 
paragraph (h)(4) of this section including 
the state's position with respect to each 
factor at peragrapb (hX5) of this section 
and such documentation shall be 
available for review by the public and 
by HtfD. An exception may be granted 
after It is de t e rmine d that such an 
exception will serve to further the 
purpose of the Act end the effective and 
efTicieiit a t f ni lnis tration of the program 
or proicci of Ihe stale or imit of general 
local government as appropriate. An 
exception may be considei^ only after 
the state or unit of general local 
government, as appropriate, has 
provided the foBowinp 

(i) A disclosure of the nature of the 
conflkt. accompanied by tm asacirance 
that there hos been public disclosure of 
the coofUcI and a deaenption of how the 
pubhe disclaaufe was made: and 

(fi) An ephdoii of the attorney for the 
state or the imit of general IochI 
govermnent. as appropriate, that Ihe 
interesC for whkh the exoeptkHi ta 
MHight would not vtolale state or (ocai 
)aw.. 

(5) Focton to bff consider^ for 
rxceptiotu. In delermloiog whether to 
grant a requested exception after the 
requircmciils of paragraph (hK4) of Ibis 
section have been satisfactorily met. the 
cumulative effect of the fioDowing 
factors, where applicable, ^ail be 
roRsidefed: 

(i) Whether tbe exceptton virouid 
provide a significant cost benefit or an 
esaaolial degree of expertise Co the 
program or pro)ecl w*bidi would 
otherwiae not be avatlai:4e; 

(it) Whetbar aa opportuoiJy was 
provided for open competilive bkldk^ 
or negotiation; 

(iii) Whether Ihe person affeclod is a 
meml>er of a group or class of low or 


laoderate incooia persons intended to be 
the benaikiaries ol the aaaisled activity, 
and tbe exception wid permit such 
person to receive geoerally the same 
interests or beoefks as are being made 
available or provided to Ihe group or 
daaa; 

(iv) Whether the a^^acU^d person has 
withdrawn from his or her landioos or 
reaponsibibties. or the decisionmaking 
process with respect to the specific 
assisted activity in question: 

(v) W'Kether the inlerest or benalit 
was preseat before the affected person 
was in a poeitkm as described in 
paragraph (h)(3) of this section: 

(vi) Whelbef undue hardship will 
result eitW to the Stale or the unit of 
generul local government or the person 
affected when weighed against the 
public lAleresl ser^ by avoiding the 
prohibited conflict: and 

(\-K) Any othrr relevant 
considffrations. 

(t) Cicmoout of grants to units of 
gtnenti hcolgatrermnenL The Stete 
abaii aslablish requirements (or timab’ 
closoout of grants to units of general 
local government and shall take action 
to ensure the timely closeout of such 
gomta. 

(j) Change of use of root property. The 
standards described ia this section 
apply to real property within the unit of 
genoraJ local government's control 
(mciudiQg activities undertaken by 
subrecipienls) which was acquired or 
improved in whole or in part using 
CQBG funds in excess of the threshold 
for small purchase procurement (24 CFR 
85.36, **Administrative Requirem^ts for 
Grants and Cooperativi* Agreements to 
State. Local and Fcdevmliy Becognizod 
Indiaa Tribal Covaraments'*). T^*se 
standards sbaJl apply buu fbe dote 
GDBC funds art first spent lor the 
property until five years after closeout 
of the mist of general local government's 
graaL 

(1) A unit of general local 
governmenta may not change the use or 
planned use of any such property 
(including the beneficiaries of such use) 
from that (dr which the aoquisitioa or 
improvameot was made, unless the unit 
of general kx:al govenunent provides 
affected cilixeas with reasooalde notice 
of and opportunity to comment on any 
proposed change, and either 

(i) The aew use of the property 
qualifies as meeting one of the naiiooal 
objectives and is not a building for Ihe 
general coodoct o( governmeat: or 

(ii) Tbe requiremeots in paragraph 
(j)(2) of this section are met. 

p) If the unit of general local 
government dstennines. after 
coosuitalioo with afZecled ciUzeos. that 
it ia appropriate to rhange the use of tbe 


property to a use which does not qualify 
un^ paragraph (jKl) of this section, it 
may retam or dispose of Ihe property for 
Che changed use if the unit of general 
local goveronent's COBG program is 
reimbursed or the stale's C08C pro^aei 
is reimberaed. at the dtscretion of tlw 
stale. The retmbursement shall be in Ihe 
amoont of the correnl kir market value 
of Che property, less any portiofi of the 
value attributable to expenditures of 
non-GQDC hiads lor acqotrition o#. and 
improvefBeota to. the p ro p erty, except 
that cf tbe rhangr in use occurs after 
grant doseosl but widds 5 years of such 
doseoot Ihe nail of general local 
govenuneut ilmM aa^e the 
reimbursement la the Stale's COBG 
p rogr a m aocoant 

(3) Following die retmbursemetit of 
the C08C program m accordance with 
paragr a ph (|y(2) of this section, tbe 
prepay no lofiger will be subvert to any 
COBG requirefnents. 

(k) AccotmtaMity for reof and 
persona! property. The Stsrte shaB 
estabhfh and tmplefnent requlrefnents. 
coaststent with ^ate taw and the 
purposes and re qu irements of this 
subpart (including paragraph (j) of this 
section) govemkig the use. management, 
and dispi^Hoii of real and personal 
propefly acquired with CDDG funds. 

(l) Debarme nt an d suspefis/orr. As 
required by 24 CFR part 24. each CDBC 
participant shaD require participants In 
lower tier covered transactions to 
indude the certification In appendix B of 
part 24 of this title (that neither it nor its 
pdndpals ia preaeolly debarred, 
suspended, proposed for debarment 
declared Ineligible, or vofuotarDy 
cxduded from partidpation from the * 
covered transactioo) in any proposal 
submitted IA cannecticMi with the lower 
tier covered transactions. A parlidpanf 
may rely on the certification unless it 
knows the certification is ercooeous. 

(m) Audits. Audits of tbe state and 
units of general local government shall 
be Gond^ed ki accordance with 24 CFR 
part 44 which implements the Single 
Audit Act (31 U.S.C 7501-07). Slates 
shad develop and administer an audita 
management system to ensure that 
aachls of aides ef general local 
government are conducted in 
aocordance with 24 CFR part 44 

9 570.490 Recofdiraeptnq reqyVvmeots. 

(a) State records. The slate shad 
esta^sb and aiaiatain such records as 
may be oecessafy lo facRiUte review 
and audit by HliO erf the slate's 
adminiatratina of COBG lands under 
§ 570.483. Tbe oooleot of records 
maintained by tbe state shall be as 
iolntly agreed upon by HUO and the 
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states and sufficient to enable HUD to 
make the determinations described at 
§ 570.493. For fair housing and equal 
opportunity purposes, and as applicable, 
such records shall include data on the 
racial, ethnic, and gender characteristics 
of persons who are applicants for, 
participants in, or beneftdaries of the 
program. The records shall also permit 
audit of the states in accordance with 24 
CFRpart 44. 

(b) Unit of genera) loco) government's 
record. The State shall establish 
recordkeeping requirements for units of 
general local government receiving 
CDDG funds that are sufficient to 
facilitate reviews and audits of such 
units of general local government under 
fit 570.492 and 57a493. For fair housing 
and equal opportunity purposes, and as 
applicable, such records shall include 
data on the racial, ethnic* and gender 
characteristics of persons who are 
applicants for, participants in. or 
beneficiaries of the program. 

|c) Access to records. |1) 
Representatives of HUD. the Inspector 
General, and the General Accounting 
Office shall have access to all books, 
accounts, records, reports, files, and 
other papers, or property pertaining to 
the administration, receipt and use of 
CDBG funds and necessary to facilitate 
such reviews and audits. 

|2) The State shall provide citizens 
with reasonable access to records 
regarding the past use of CDBG funds 
and ensure that units of general local 
govcmmenl provide citizens with 
reasonable access to records regarding 
the past use of CDBG funds consistent 
with State or local reqtxirements 
concerning the privacy of personal 
records. 

(d) Itecord retention. Records of the 
State and units of general local 
government, including supporting 
documentation, shall be retained for the 
greater of three years from closeout of 
the grant to the state* or the period 
required by other applicable laws and 
regulations as described in § 570.487 and 
i 57a48B. 

fi 570.491 Performance and evaluation 
reporta. 

(a) Content. The state shall submit to 
HUD performance and evaluation 
reports. The content end formal of the 
report shall be as fointly agreed upon by 
HUD and the states The report must 
contain data on the racial, ethnic, and 
gender characteristics of persons who 
are applicants for, participants in. or 
beneBciaries of the program. The 
performance and evaluation report shall 
contain a separate report for each 
annual grant until the entire annual 
grant, as well as program income and 


reallocated funds distributed under the 
final Statement covering the annual 
grant, has been expend^ by units of 
general local TOvemment and the state 
has completed reviews of units of 
general local government pursuant to 
fi 570.492 with respect to such funds. 

‘ (b) Submission deadline. Performance 
and evaluation reports shall be 
submitted annually in September, and 
no later than September 30. 

[c] Additional information. If HUD 
determines that the State’s performance 
and evaluation report is incomplete or. 
the report, together with information 
gained from HUD’a review, falls 
substantially short of providing an 
adequate basis for making the 
determinations required under fi 570.493. 
HUD may require the State to provide 
necessary additional information. 

(Approved by the Office of Management sod 
Budget under ONfB control number 3506- 
0053) 

fi 570.492 State's reviews and audita. 

(a) The state shall make reviews end 
audits including on-site reviews, of units 
of general local government as may be 
necessary or appropriate to meet the 
requirements of section 104(e)|2) of the 
Act. 

|b) In the case of noncompliance with 
these requirements, the State shall take 
such actions as may be appropriate to 
prevent a continuance of the deficiency, 
mitigate any adverse effects or 
consequences and prevent a recurrence. 
The state shall establish remedies for 
units of general local government 
noncompliance. 

fi 570.493 MUD'S reviews and audits. 

(a) General At least on an annual 
basis, HUD shall make such reviews 
and audits as may be necessary or 
appropriate to determine: 

(1) Whether the state has distributed 
CDBG funds to units of general local 
government in a timely manner in 
conformance to the method of 
distribution described in its final 
Statement: 

(2) Whether the state has earned out 
its certifications in compliance with the 
requirements of the Act and this subpart 
and other applicable laws; and 

(3) Whether the state has made 
reviews and audits of the units of 
general local government required by 
fi 570.492, 

(b) Information considered In 
conducting performance reviews and 
audits. HUD will rely primarily on 
information obtained from the state’s 
performance report, records maintained 
by the state, findings from on-site 
monitoring, audit reports, and the status 
of the state’s unexpended grant funds. 


HUD may also consider relevant 
information on the state’s performance 
gained from other sources, including 
iitigation. citizens’ comments, and other 
information provided by the state. 

9 5701494 Tlmety dlstr^tion of funds By 

sUtas. 

(a) States are encouraged to adopt 
and achieve a goal of obligating and 
announcing 95 percent of funds to units 
of genera] local government within 12 
months of the state signing its grant 
agreement with HUD. 

(b) HUD will review each state to 
determine if the state has distributed 
CDBG funds in a timely manner. The 
state's distribution of CDBG funds is 
timely if: 

(1) All of the state’s annua) grant 
(excluding state administration] has 
been obligated and announced to units 
of general local government within 15 
months of the state signing its grant 
agreement with HUD; and 

(2j Recaptured funds and program 
income received by the state are 
expeditiously obligated and announced 
to units of general local government. 

|c) HUD may collect necessary 
infarmation from states to determine 
whether CDBG funds have been 
distributed in a timely manner. 

} 570.495 Reviews end audits response. 

{a) If HUD's review and audit under 
{ 570.493 results in a negative 
determination, or if HUD otherwise 
determines that a state or unit of general 
local government hat failed to comply 
with any requirement of this subpart, the 
state will be given an opportunity to 
contest the finding and will be requested 
to submit a plan for corrective action. If 
the state is unsuccessful in contesting 
the validity of the Finding to the 
satisfaction of HUD. or iX the state's plan 
for corrective action is not satisfactory 
to HUD. HUD may take one or more of 
the following actions to prevent a 
continuation of the deficiency; mitigate, 
to the extent (possible, the adverse 
effects or consequence of the deficiency ; 
or prevent a recurrence of the 
deficiency: 

(1) Issue a letter of warning that 
advises the State of the deficiency end 
puts the state on notice that additional 
action will be taken if the deficiency is 
not corrected or is repeated; 

(2) Advise the state that additional 
information or assurances will be 
required before acceptance of one or 
more of the certifications required for 
the succeeding year grant; 

(3) Advise the state to suspend or 
terminate disbursement of funds for a 
deficient activity or grant; 
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(4) Advise the state to reimburse Its 
grant in any amounts improperly 
expended; 

(5) Change the method of payment to 
the state from an advance basis to a 
reimbursement basis: 

(6) Based on the state's current failure 
to comply with a requirement of this 
Bubpart which %vill affect the use of the 
succeeding year grant, condition the use 
of the succeeding fiscal years grant 
funds upon appropriate corrective action 
by the state. Vklien the use of funds is 
conditioned. HUD shall specify the 
reasons for the conditions and the 
actions necessary* to satisfy the 
conditions. 

(b)(t) Whenever HUD determines that 
a state or unit of general local 
government which is a recipient of 
CDBG funds has failed to comply with 
section 109 of the Act 
(nondiscrimination requirements). HUD 
shall notify the governor of the State or 
chief executive officer of the unit of 
general local government of the 
noncompliance and shall request the 
governor or the chief executive officer to 
secure compliance. If within a 
reasonable time, not to exceed sixty 
days, the governor or chief executive 
officer fails or refuses to secure 
compliance. HUD may take the 
following action: 

(1) Refer the matter to the Attorney 
General with a recommendation that an 
appropriate civil action be instituted: 

(ii) Exercise the powers and functions 
provided by title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d-2000d-7): 

(iii) Exercise the powers and functions 
provided for in § 570.496: or 

(iv) Take such other action as may be 
provided by law. 

(2) When a matter is referred to the 
Attorney General pursuant to paragraph 
(b)(l)(i) of this section, or whenever 
HUD has reason to believe that a State 
or unit of general local government is 
engaged in a pattern or practice in 
violation of the provisions of section 109 
of the Act. the Attorney General may 
bring a dvil action in any appropriate 
United States district court for such 
relief as may be appropriate, including 
injunctive relief. 

9 S70.496 Remedies for noocompUeoce; 
opportunity for hearing. 

(a) General Action pursuant to this 
section will be taken only after at least 
one of the corrective or remedial actions 
specified in ( 570.495 has been taken, 
and only then if the State or unit of 
general local government has not made 
an appropriate or timely response. 

(b) Remedies. (1) If HUD finds after 
reasonable notice and opportunity for 
bearing that a State or unit of general 


local government has failed to comply 
with any provision of this subpart, until 
HUD is satisfied that there is no longer 
failure to comply. HUD shall: 

(1) Terminate payments to the stale: 

(ii) Reduce payments for current or 
future grants to the state by an amount 
equal to the amount of CDBG funds 
distributed or used without compliance 
with the requirements of this subpart: 

(iii) Limit the availobility of payments 
to the state to activities not affected by 
the failure to comply or to activities 
designed to overcome the failure to 
comply: 

(iv) Based on the state's failure to 
comply %vith a requirement of this 
subpart (other than the state's current 
failure to comply which will affect the 
use of the succe^ing year grant), 
condition the use of the grant funds 
upon appropriate corrective action by 
the state specified by HUD; or 

(v) With respect to a CDBG grant 
awarded by the state to a unit of general 
local government, withhold, reduce, or 
withdraw the grant require the state to 
withhold, reduce, or withdraw the grant 
or take other action as appropriate, 
except that CDBG funds expended on 
eligible activities shall not 1^ recaptured 
or deducted from future CDBG grants to 
such unit of general local government 

(2) HUD may on due notice suspend 
payments at any time after the issuance 
of a notice of opportunity for hearing 
pursuant to porograph (d) of this section, 
pending such hearing and a final 
decision, to the extent HUD determines 
such action necessary to prevent a 
continuation of the noncomplianoe. 

(c) In lieu of. or in addition to. the 
action authorized by paragraph (b) of 
this section, if HUD has reason to 
believe that the state or unit of general 
local government has failed to comply 
substantially with any provision of this 
Bubpart HUD may: 

(1) Refer the matter to the Attorney 
General of the United States with a 
recommendation that an appropriate 
civil action be instituted: and 

(2) Upon such a referral, the Attorney 
General may bring a civil action in any 
United States district court having 
venue thereof for such relief as may be 
appropriate, including an action to 
recover the amount of the CDBG funds 
which was not expended in accordance 
with this subpart. or for mandatory or 
injunctive relief. 

(d) Proceedings. When HUD proposes 
to take action pursuant to this section, 
the respondent in the proceedings will 
be the state. At the option of HUD. a 
unit of general local government may 
also be a respondent. These procedures 
are to be followed before imposition of a 


sanction described in paragraph (b)(]) of 
this section: 

(i) Notice of opportunity for hearing. 
HUD shall notify the respondent in 
writing of the proposed action and of the 
opportunity for a hearing. The notice 
shall be sent to the respondent by first 
class mail and shall provide notice: 

(1) In a manner which is adequate to 
allow the respondent to prepare its 
response, the basis upon which HUD 
determined that the respondent failed to 
comply with a provision of this subpart: 

(ii) That the hearing procedures are 
governed by these rules: 

(Hi) That the respondent has 14 days 
from receipt of the notice within which 
to provide a written request for a 
hearing to the Chief Docket Clerk, Office 
of Administrative Law Judges, and the 
address and telephone number of the 
Chief Docket Clerk: 

(iv) Of the action which HUD 
proposes to take and that the authority 
for this action is § 570.496 of this 
subpart: 

(v) That if the respondent fails to 
request a hearing within the time 
specified. HUD's determination that the 
respondent failed to comply with a 
provision of this subpart shall be final 
and HUD may proceed to take the 
proposed action. 

(2) Initiation of hearing. The 
respondent shall be allowed 14 days 
from receipt of the notice within which 
to notify HUD in writing of its request 
for a hearing. If no request is received 
within the time specified. HUD's 
determination that the respondent failed 
to comply with a provision of this 
subpart shall be final and HUD may 
proceed to take the proposed action. 

(3) Administrative Law fudge. 
Proceedings conducted under these rules 
shall be presided over by an 
Administrative Law Judge (ALJ). 
appointed as provided by section 11 of 
the Administrative Procedure Act (5 
U.S.C. 3105). The case shall be referred 
to the ALJ by HUD at the time a hearing 
is requested. The ALJ shall promptly 
notify the parties of the time and place 
at which tfie hearing will be held. The 
ALJ shall conduct a fair and impartial 
hearing and take all action necessary to 
avoid delay in the disposition of 
proceedings and to maintain order. The 
ALJ shall have all powers necessary to 
those ends, including but not limited to 
the power. 

(i) To administer oaths and 
affirmations: 

(H) To issue subpoenas as authorized 
by law: 

(iii) To rule upon offers of proof and 
receive relevant evidence: 
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(iv) To order or limit discovery beiore 
the bearing at the inlerestt of {uatics 
may require; 

(v) To regulate the course of the 
hearing and the conduct of the parties 
and th^«r counsel; 

(vi) To hold conferences for the 
settlement or simplification of the issues 
by consent of the parties: 

(vii) To consider and rule upon all 
procedural and other motions 
appropriate in 8d|tidicaiive proceedings; 
and 

(viii] To make and file initial 
deferminattons. 

(4) £s pvrte commnmcotions. An ex 
parte communioation is any 
communicatiofi with an ALJ, direct or 
indirect, oral or written, com^eming the 
merila or procedures of any pending 
proceeding which is made by a party in 
the absence of any other parly. Rx parte 
communications are prohibited excirpt 
where the purpose and content of the 
communication have berm dtsclosed in 
advance or sUnultaneously to all parties, 
or the communication is a request for 
information concerning the status of the 
case. Any AL| who receives an ex parte 
communication which the AL| knows or 
has reason to believe is unauthorized 
shall promptly platre the commiinicahon. 
or its subetance. in all flies and shall 
furnish copies to all parties. 
Unauthorized ex parte commimicatioas 
shall not be taken into consideration in 
deciding any matter in tasue. 

(5) The hearing. Ail parties shall have 
the right lo be represented at the hearing 
by counseL The ALf shall conduct the 
proceedings in an expeditious manner 
while aUowtng the parties to present all 
oral and written evidence whicJi tends 
to support their respective positions, but 
the ALJ shall exclude irrelevant, 
immaterial or unduly repetitious 
evidence. HUD has the burden of proof 


in showing by a preponderance of 
evidence that the respondent failed to 
comply with a provision of this subparl. 
Each party shall be allowed to crass- 
examine adverse witnesses and to rebut 
and comment upon evidence presented 
by the other party. Hearings shall be 
open to the pubti^ So far as the orderly 
conduct of the hearing pciroitSt 
interested persons other than the parties 
may appear and participate in the 
hearing. 

(6) JYanscripts. Hearings shall be 
recottled and transcribed only by a 
reporter under the supervision of the 
ALJ. The original transcript shall be a 
part of the record and sh^ constitute 
the sole offidal transcript. Respondents 
and the public, at tbeir own expense, 
shall obtain copies of the transcript. 

(7) The Alps decisions. At the 
condusion of the bearing, the ALJ shall 
give the parties a reasonable 
opportunity lo submit proposed findings 
and condusions and supporting reasons 
therefor. Generally, vrithin 60 ckys after 
the condusion of the hearing, the AL] 
shall prepare a written dedsion which 
indudes a Statement of findings and 
exmdusions, and the reasons or basis 
therefor, on all the material Issues of 
fact, taw or discretion presented on the 
record and the appropriate sanction or 
denial thereof. The decision shall be 
based on consideration of the whole 
record or those parts thereof died by a 
party and suppe^ed by and in 
accordance with the r^able. probative, 
and substantial evidence. A copy of the 
dedsion shall be furnished to t^ parties 
immediately by first class mail and shall 
indude a notice that any requests for 
review by the Secretary must be made 
in writinfl to the Secretary within 30 
days of the receipt of the decision. 

(8) Record. The transcript of 
testimony and exhibits, together with 


the decision of the AL) and all paperrs 
and requests filed in the preceding, 
constitutes the exclusive record for 
dedsion and, on payment of its 
reasonable cost, shall be made available 
to the parties. After reaching the initial 
decision, the AJL| shall certify to the 
complete record and forward the record 
to the Secretary. 

|0] Review by the Secretory. The 
dedsion by the AL| shall constitute the 
final decision of HUD unless, within 30 
days after the receipt of the decision, 
either the respondent or the Assistant 
Secretary for Community Planning and 
Development filet an exception and * 
request for review by the Secretary. The 
excepting party must transmit 
simultaneously to the Secretary and the 
other party the request for review and 
the bases of the party*t exoeptions to 
the findings of the AL|« The other party 
shall be allowed 30 doyt from receipt of 
the exception to provide the Secretary 
and the excepting party with a written 
reply. The Secretary s^U then review 
the record of the case, induding the 
exceptions and the reply. On the basis 
of such review, the Secretary shall issue 
a written determination, induding a 
Statement of the ratiemale therefor, 
affirming, modifying or revoking the 
decision of the AL). The Secretary's 
decision shall be made and transmitted 
to the parties within 60 days after the 
decision of the AL) was furnished to the 
parties. 

(10) Judicial review. The respondent 
may seek Judicial review of HUD's 
decision pursuant to section 111(c) of 
the Act 

Dated: October IS. 1902. 

RaadaU H. Etbafi. 

Acting Assistant Secretary for Community 
Phnning and DevehpmsnL r 

(FR Doc. 62^26059 Piled 845 am) 
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DEPARTMEHT OF TRAMSPORTATION 
Coast Guard 
33 CFR Part 175 
ICGO 92-045] 

RIN211S-AE26 

Recreational Boating Safety 
Equipment Requlren>ents 

AOEi«CV: Coast Guard. DOT. 

ACTKHi: Notice of proposed rulemaking. 

SUMMAitY; The Coast Guard proposes to 
change a number of Federal 
requirements and exemptions for 
carriage of personal Rotation devices 
(PFDs) on recreational vessels. The 
designs and uses of recreational vessels 
and safety equipment have changed 
since the rules were Rrst issued or last 
revised and some of the requirements 
and exemptions are no longer 
appropriate. This rulemaking project 
will provide the recreational boating 
public with clearer and more 
appropriate requirements for carrying 
personal Rotation devices and promote 
a safer recreational boating 
environment 

DATES: Comments must be received on 
or before January 6,1993. 

AOORCSSES: Comments may be mailed 
to the Executive Secretary. Marine 
Safety Council (G-LRA/3406). (CGD 92- 
045). U.S. Coast Guard Headquarters, 
2100 Second Street. SW.. Washington. 
DC 20593-0001, or may delivei^ to 
room 3406 at the above address between 
8 a.m. and 3 pjn.. Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477, 

Tne Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters. 

FOR FURTHCR tHFORMATION CONTACT: 

Mr. Carlton Perry, Auxiliary, Boating, 
and Consumer Affairs Division. (202) 
267-0979. 

SUPPtEISENTARV INFORaiATION: 

Request for Comments 

Tlie Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their names 
and addresses, ideoUfy this rulemaking 
(CDC 92-045) and the specific section of 
this proposal to which each comment 
applies, and give a reasem for each 
comment. The Coast Guard requests 
that all comments and attachments be 
submitted in on unbound format suitable 


for copying and electronic filing, if not 
practical a second copy of any bound 
material is requested. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope; 

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments. 

The Coast Guard plans no public 
hearing. Persons may request a public 
bearing by writing to the Marine Safety 
Council at the address under 
ADDRESSES. The request should include 
reasons why a hearing would be 
beneficial. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a dme and 
place to be announced by a later notice 
in the Federal Register. 

Drafting Information 

The principal persona involved in 
drafting this document are Mr. Carlton 
Perry. Project Manager, and Mr. Don 
Faleria, Project Counsel Office of Chief 
Counsel. 

Background and Purpose 

The designs and uses of vessels and 
safety equipment have changed since 
the Federal regulations for carriage of 
personal Rotation devices (PFDs) on 
recreational vessels were first issued or 
last revised and some of the 
requirements and exemptions may no 
longer be appropriate. After a 
comprehensive review of recreational 
boating safety regulations conducted at 
Its May 1992 meeting, the National 
Boating Safety Advisory Council 
(NBSAC) recommended a number of 
changes to the safety equipment 
carriage requirements for recreational 
vessels (33 CFR part 175). Pnor to that 
meeting, the Coast Guard received 
additional related suggestions from the 
National Association of State Boating 
Law Administrators (NASBLA) and the 
general public. 

* This rulemaking would change the 
existing regulations on PFD carriage 
requirements. These changes will 
provide the boating public with clearer, 
better consolidated, and more 
appropriate requirements for carrying 
personal Rotation devices, and will 
promote a safer recreational bodtif>g 
environment 

Discussion of Proposed Ameodnumts 

1. Eliminate Type IV PFD os a Primary 
Device on Vessels Under Iff 

This proposal would amend 33 CF'R 
175.15 (PFDs required) to remove the 
Type IV PFD as a primary personal 


flotation device on recreational vessels 
under 16 feet In length. The requirement 
for vessels 16 feet and over to carry a 
Type IV PFD in addition to a Type 111 
or ill PFD for each person on board will 
be retained This proposal would also 
remove the exemption language for • 
canoes and kayaks to treat them like 
other recreational vessels. 

The rulemaking setting PFD carriage 
requirements in 1973. allowing Type IV 
PFDs on vessels under 16 feet in length 
and on canoes and kayaks of any length, 
emphasized that these vessels were 
highly maneuverable and had limited 
storage space in which to stow a 
throwabie device in addition to a 
wearable device for each person on 
board. However, the rulemaking also 
Indicated that the Coast Guard would 
study the matter further. Statistics 
compiled by the Coast Guard for 1990 
reveal that of 865 boating fatalities, 
there were 534 fatalities (62% of all 
recreational boating fatalities) where 
PFDs were not used, or where there 
were insufficient or no PFDs on board. 
These statistics also indicate that of the 
866 boating fatalities. 366 fatalities 
Involved vessels under 16 feet in length, 
the category of vessels directly affected 
by this rulemaking. 

Given the high incidence of non-use of 
nonavailability of wearable (e.g.. Type 1, 
U, or lU) PFDs on these vessels, it 
appears that the current regulations 
aUo«ving carriage of Type IV (e.g.. seat 
cushion) PFDs may not be sufficient. 
Therefore, more stringent requirements 
to carry Type III or 111 PFDs are 
warranted. We also note that new PFD 
designs are more comfortable to wear. 

This change was recommended by 
NBSAC in May 1906 and 1962. NASBLA 
in December 1989. and the National 
Water Safety Congress (NWSC) In 
Marth 1989. 

Z Exemption From Preemption 

Under 46 U.S.C 4306. States and their 
political subdivisions may not establish, 
cemtinue In effect, or enforce a law or 
regulation pertaining to recreational 
vessel safety standards or associated 
equipment that is not identical to 
Federal regulation, unless permitted by 
exemption under 46 U.S.C 4305. This 
proposal would add a new ( 175.5 
(Exemption from preemption) to 33 CFR 
part 175 to formally allow States to 
require certain persons or a category of 
persons on certain types of vessels to 
carry or even to wear an appropriate 
PFD. as determined by the States. It 
would aflow States to establish local 
PFD wearing or carriage requirements 
concerning children; recreational use of 
racing shells, rowing sculls, and racing 
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kayaks; and canoes. ka 3 raks. sailboards, 
and personal watcrcralt. 

A. Children 

Currenl PFD carrHige regulations 
allow use oC a nonwearabte Type IV 
PFD to nwet carnage requir ei nents for 
vesscla under 16 feet in length. At least 
19 States now require chikh^a under a 
certain age (ranging from 12 to 6 years of 
age) to wear a PFD while oo a vessel 
due to concern lor safety of young 
children. Young children lack the ability 
to don PFDs in emergency aitualions, 
and Bssistaoce from adult passengers in 
emergency situations may not be 
sufficienL Currently, a State reqairement 
to wear a PFD is preempted by Federal 
regulatio ns be cause it implies a 
wearable PFD carriage requirenient in 
canflict %viih Federal regulations. Under 
this proposal, then, a State wiO no 
longer ^ preempt ed fro m requiring 
children to wear a PFD. 

B. Racing Shells, Rowing Scuik, and 
Racing Kaimks 

A current Federal exemption from 
PFD carriage requirements for ra c i ng 
shells, rowing sculls, and racing kayaks 
as a dast of vessels preempts States 
from requiring PFDs to be wxim during 
recreatkmal (noocompeHtive and 
noncompetitive practice) nse of racing 
vessels. The origtna! mlCTokhig 
emphasized that all of these vessels 
lacked space ia which to stow h fesa vmg 
devices, that racing vessels were usually 
accompanied by other vessels, and that 
PFDs unduly impaired the rowers’, 
scullers’, or paddfers* movements. Now 
PFD designs are more comfortable and 
interfere less with physical acthrity. 
such as rowing. scallJ^ and padcQing. 
Further, an increafing number of 
individuals use racing shells, rowing 
sculls, and radng kayaks for 
recreatkmal (noncompetitive and 
noncompetitive practice) use, and 
instead of practicing and com p eting only 
under supervised conditions, seek out 
isolated stretches of wsterways. In one 
Stale, a recreotional rowing sculler died 
on on isolated stretch of river. For sD of 
these reasons, this proposal will provide 
that Stales are no longer preempted 
from regulating the carriage or wearing 
of PFDs while openitnig a racing shell, 
rowing sen!), or racing kayak for 
recreational (noncompetitive and 
noncompetitive practice} use. 

C. Canoes and Kayaks 

Currently. Federal regulations for 
recreational vessels, (175.15(a), requhe 
canoes and kayaks of any length to 
carry a Type 1. IJ, lU, or IV PFD for each 
perMMi abMfd. Further, a provtskm in 
§ 175.15(b) exempts canoes and kayaks 


16 feet in length and over from having to 
carry a throwable PFD per boat in 
addition to a wearable PFD per person 
aboard. This exemption preempts States 
from requiring PFDs to be worn while 
operating a canoe or kayak. The original 
rulemaking emphasised that these 
vessels la^ed space In which to stow 
lifesaving devic^ and that PFDs unduly 
impaired the paddlers* m ovements. Now 
PFD designs are more comfortable and 
Interfere less with peddlhig. For these 
reasons, thh proposal will provide that 
States are no longer preempted from 
regulating the wearing of fVDa while 
operating a canoe or kayak. 

D. SaUboords 

On )ttly 17, I960, the Coast Guard 
proposed a rule which would except 
eperatora ol cartata smJboasxis from the 
requirement to carry PFDs (45 FR 47B7b\. 
Because of coannents received primarily 
from State boating safely ofTiciala, the 
Coast Guard issu^ a withdrawal of this 
proposed rule on Avgust 2a 1661 (46 FR 
42288). In effect this withdrawal action 
initiated an exeaiption from preemption 
for Slates regarding PFD carriage 
requirements for sailboards. Un^ the 
authority of section 9 of tbr Federal Boat 
Safety Act of 1971 (46 U.S.C 4305), the 
withdrawal notice specificaRy exempted 
the States and their poHtica) 
subdivisions from section 10 of the 
Federal Boat Safety Act of 1971 (46 
U.SC. 4306k which provides for Federal 
preemption of inconsistent State 
regulations. Rather than continue to rely 
on this approach, which is arguably 
unclear i^ven conflkrtmg Slate court 
interpretations pertainmg to tailboards, 
a apecifk preemption exemption has 
been placed in proposerl f 175.5. 

E Personal Watercraft 

Federal regulations for racreational 
vessels apply to personal wafercruB, 
and require carriage of one PFD for each 
person on board. The designs of 
personal watercraft usoalfy ^ not 
provide a space to store PFDs ami, os a 
practical amfter. most personal 
walercrafl operators choose to wear a 
PFD rather than stow ft. However, an 
increasing number of States are now 
requir^ that a PFD be worn when 
operating a persoiral watercraft. Far 
these reasons, a specific preemption 
exemption has been placed in proposed 
S ITsi, to cfeaHy all^ this State 
regulation. 

S, PFD Carriage ExemfHwne 

This proposal would relocafe an 
existing exemption from the eqoi^nneni 
requirements of 33 CFR part 175 for 
seaplanes, r e mov in g it from 1175.3 
(Definitions) and placing it into 1175.1 


(Applicability); revise an existing 
exemption for racing shells, rowing 
scuUs, and racing kayaka in | ITSwll 
(ApplicabRtty): remove an existing 
exemption lor canoes and kayaks 16 feet 
in length and over in 1 175wt5|b) 
(Personal Bolation devices required); 
and add new exemptioiw for 
recreatiofNil submei^les and foreign 
competitors in 1175.17 (Exceptions). 

A. Seaplanes 

Current i 1754 exempts seaplanes on 
the water from the definition of the term 
’Vessel** and all of part 175i, todudfog 
subpart B (PFDs), as welL However, in a 
1963 recodification of 46 U.S.C subtitle 
11. the statutory definition of the term 
’*vcsser m 46 U.S.C 2101(45). which 
exempted seaplanes oa the waler, was 
changed lo refer instead to 1 UJkC 3. 
which does not. Requiring seaplanes on 
the water to comply with IkS Coast 
Guard equipment requirements m 
addition lo the Federal Aviation 
Administration equipment reqiureroents 
would be an un nece ss ary buitien on 
seaplane owpers and operators. This 
proposal would add an exemption 
provision to 9 175.1 for seaplanes on the 
water to clarify that the exemption is 
continued, while providing for the 
consistency of dcHnltioo at the same 
time. 

B. Racing Shells, Rowing Sculh. and 
Radng Kayaks 

As currently written. 9 175.11 
(Applicability) provides that sabpsrt B 
(Personal Flotation Devices) does not 
apply at all to redog thefls. rowing 
sculls, or raring kayaks. This p.noposai 
would remove the broad exemption from 
PFD carriage requirements now 
contained in 9 t7Sn and revise 9 175.17 
to provide an exception from PFD 
carriage requirements for these vessels 
only while engaged in competition or 
engaged in competition practice and 
accompanied by a tend^ equipped with 
PFDs for all crew members. The original 
ruiemakiag on the PFD carriage 
exemption for raeix^ shells, rowing 
sculls, and racing kayaks as a data of 
vessels exnphaatxed that these vesatla 
lacked space in which to slow hfosaving 
devices and were usually accompanied 
by other vessels^ Now, because practice 
often occurs without adeqaate 
supervision or assistance in the event of 
capscziiig, the blanket exemption is not 
appropriate. In addition, newer PFD 
designs are more comfortable and 
inteifore less with rowing, sculKng. or 
paddling. 
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C. Recreational Submersiblcs 

This proposal would exempt 
recreational submersibles from PFD 
carriage requirements. Current PFD 
carriage requirements reflect surface 
operating recreational vessels and do 
not account for recreational submersible 
operation. Further there are no Coast 
Guard approved PFDs for recreational 
wet or dry submersibles and Const 
Guard regulations only provide for 
approving inflatable PFDs for 
commercial vessel use. For these 
reasons* this proposal would amend 
§ 175.17 to spcdncally exempt 
recreational submersibles from PFD 
carriage requirements. 

D. Foreign Competitors 

Current 5 175.1 exempts from all of 
part 175. including subpart B (PFDs), 
foreign boats temporarily using waters 
subject to U.S. jurisdiction. However. 
Fijderal PFD regulations do not provide 
for foreign competitors complying with 
their own countr>''s PFD requirements 
when using U.S. vessels (such as those 
donated for a competition). This 
proposal would add an exemption 
provision to $ 175.17 for vessels of the 
United States used by foreign 
competitors in competition and related 
practice. As revisci i 175.17 would 
allow foreign competitors to use their 
own country^ PFDs in competition, 
although those PFDs may not be Coast 
Guard approved. 

Regulatory Evaluation 

This proposal is not major under 

E. \ecutive Order 12291 and not 
significant under the '’Department of 
Transportation Regulatory Policies and 
Procedures" (44 FR 11040; February 25. 
1979). The Coast Guard expects the 
economic impact of this proposal to lie 
so minimal that a full regulatory 
evaluation is unncccssaiy. 

The Coast Guard has not compiled its 
own statistics on the number of vessels 
carrying only Type IV PFDs to meet the 
Federal PF-T) carriage requirements 
However, based on the results of a 
national boating survey conducted by 
the American Red Cross and published 
in 1991. at least 60 percent of the 
individuals operating vessels under 16 
feet in length report^ wearing a PFD all 
or some of the time. This indicates that 
perhaps 40 percent of those surveyed 
carry cither a Type IV PFD or no PFD at 
till, or carry but choose not to wear a 
Type I. II. or III P¥D. 

Type IV PFDs (cushion) and Type II 
PFDs are available at many boating 
supply stores at a cost of about $8.00 
and SOXIO. respectively. If 40 percent of 
Ihv owners of the estimated 10 million 
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vessels under 16 feet in length (514& of 
19.5 million total vessels) were each 
required to purchase 3 wearable PFDs 
as a result of (his rulemaking, the one¬ 
time cumulative cost to the public may 
be as high as $72 million. Ihe actual cost 
may be less. It may be that many 
ow'ncrs will only need to purchase 1 or 2 
PFDs. or that the Type U PFDs 
purchased will be less expensive than 
the Type IV PhDs currently allowed. 
Furthermore, the cost of subsequent 
replacement of unserviceable wearable 
PFDs should not exceed the current cost 
of replacement of T>pe IV PFDs. The 
statistics compiled by the Coast Guard 
for 1990 indicate that of 865 boating 
fatalities, there were 534 fatalities where 
PFDs were not used, or where there 
were insufficient or no PFDs on board. 
These statistics also indicate that of the 
865 boating fatalities. 366 fatalities 
involved vessels under 16 feet in length, 
the categoiy of vessels directly affected 
by this rulemaking. 

Taking into account the value of a 
human life, if as few as 10 percent of the 
366 fatalities on vessels under 16 feet in 
length are saved annually, the benefits 
of requiring the carriage of wearable 
Type I. IL or III PFDs on all recreational 
vessels will exceed the one-time cost 
within two years. The Coast Guard 
expects the annual saving of lives to 
continue well beyond two years. 

The Coast Guard considered three 
oitematives in developing the proposed 
rulemaking. 

(11 Take no action. This alternative 
would retain the existing PFD carriage 
requirements in 33 CFR part 175 for 
recreational vessels. States would 
continue to be restrained from requiring 
individuals to carry or wear PFDs under 
certain circumstances for increased 
safety of life. The Coast Guard would 
continue an unclear policy of relying on 
a 1981 notice of withdrawal of a 
proposed rulemaking as a basis for the 
States* exemption from preemption 
regarding PFD carriage or wearii^ 
requirements for sailboards. Racing 
shells, rowing sculls, and racing kayaks 
would remain exempt from Federal PFD 
carriage requirements os a class of 
vessels, even w^hen used by individuals 
for isolated recreation. The Stales would 
continue to be restrained from requiring 
individuals to wear PFDs under certain 
circumstances fur increased safety of 
life within the iurisdictiona) boundaries 
of the States. 

(2) Initiate a rulemaking project to 
revise 33 CFR part 175 to reflect 
suggested changes regarding PFD 
requirements for sailboards, racing 
sculls, personal watercraft, vessels 
under 18 feet in length, and use by 
children. 
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(3) initiate a rulemaking project to 
revise 33 CFR part 175 to reflect 
suggested changes regarding Federal 
PFD requirements for saillioards. racing 
sculls, personal watercraft, vessels 
under 16 feel in length, and use by 
children: and add an exemption from 
preemption for States, allowing States to 
set local PFD requirements for increased 
safety of life. 

The Coast Guard selected alternative 
(3) in proposing these regulations 
because it provides the most 
comprehensive response and 
clarirication. and at the same time, is a 
cost-effective approach, economically. 
Alternative (1), taking no action, would 
simply continue existing regulations that 
no longer adequately address current 
boating safety issues. Alternative (2) 
would provide much-needed remedies, 
however, it would not go far enough to 
relieve States from an unclear policy 
regarding States' exemption from 
preemption to regulate PFD wearing or 
carriage requirements on sailboards, 
persona) watercraft, and other vessels. 

Small Entitles 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seqA. the Coast Guard 
must consider whether this proposal. If 
adopted will have a significant impact 
on a substantial number of small 
entities. "Small entities" include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as "small business concerns" under 
section 3 of the Small Business Act (15 
U.S.C. 632). The overall impact of this 
proposal will be to provide clearer, 
better consolidated, and more 
appropriate requirements for carrying 
personal flotation devices on 
recreational vessels, for a safer 
recreational boating environment. This 
will not affect a substantial number of 
small entities. However, it may have a 
one-time financial benefit as high as $72 
million to PFD manufacturers and 
retailers, some of which may be small 
entities. It will primarily impact 
individual recreational boaters, since 
the main thrust of the proposal affects 
recreational vessels under 16* in length. 
PFD regulation of other small watercraft 
and PFD regulation by the States. 
Because it expects the impact of this 
proposal to be minimal, the Coast Guard 
certifies under 5 U.S.C 605(b) that this 
proposal, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. 

Collection of Information 

l*hi8 proposal contains no collection 
of information requirements under the 
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Paperwork Reduction Act |44 U5.C. 

3501 et seq.). 

Federaltfm 

The Coast Guard has analyzed this 
proposal under the principles and 
crlterie coDtatned In Executive Order 
12612 and has determined that this 
proposal does not have sufDclenl 
federolism implications to warrant the 
preparation of a Federalism 
Assessment. In fact, portions of it are 
designed to provide for additional 
regulatory discretion by the States. The 
National Association of Stale Boating 
Law Administrators has been consulted 
regarding the proposed exemption from 
preemption portion of this proposal. 

Environment 

The Coast Guard considered the 
environmental impact of this proposal 
and concluded that, under sections 2.B.2 

(c) and (1) of Commandant Instruction 
M 16475.1B. this proposal is categorically 
excluded from further environmental 
documentation. This proposal governs 
regulation of PFD carriage and use. and 
has no environmental consequences. A 
Categorical Exclusion Determination is 
available in the rulemaking docket for 
inspection or copying where indicated 
under Aooitasses. 

List of Subjects in 33 CFR Part 175 

Marine Safety. 

For the reasons set out in the 
preamble, the Coast Guard proposes to 
amend 33 CFR part 175 as follows: 

PART 175—EOU1PMEMT 
REQUIREMENTS 

1. The authority citation for part 175 is 
revised to read as follows: 

Authority: 46 U,S.C 4302, 4305.4306; 49 
CFR 146. 

2. -3. In 9 175.1. paragraph (e) is added 
to read as follows; 

i 175.1 AppllcabUlty. 

• • • • • 

(e) Seaplanes on the water. 

4. Section 175.3 is revised to read as 
follows; 

9 175.3 Definitions. 

As used in this part: 

Boot means any vessel manufactured 
or used primarily for noncommercial 
use; leased, rented, or chartered to 
another for the latter's noncommercial 
use; or engaged in the carrying of six or 
fewer passengers. 

Posseifger means every person carried 
on board a vessel other than: 

(1) The owner or his representative; 

( 2 ) The operator 

(3) Bona Tide members of the crew 
engaged in the business of the vessel 


who have contributed no consideration 
for their carriage and who are paid for 
their services; or 

(4) Any guest on board a vessel which 
is being us^ exclusively for pleasure 
purposes who has not contributed any 
oonsideration, directly or indirectly, for 
his carriage. 

Penona! Watercraft means a vessel 
less than 16 feet in length, propelled by 
machinery that is designed to be 
operated by a person sitting, standing or 
kneeling on the vessel, rather than being 
operated by a person silting or standing 
inside the vessel. 

Racing shell, rotving scull, and racing 
kayak means a manually propelled 
vessel that is recognized by national or 
international racing associations for use 
in competitive racing and one in which 
all occupants row. s^l. or paddle, with 
the exception of a coxswain, if one is 
provided, and is not designed to carry 
and does not carry any equipment not 
solely for competitive racing. 

Recreational vessel means any vessel 
being manufactured or operated 
primarily for pleasure; or leased, rented, 
or chartered to another for the latter's 
pleasure. It does not include a vessel 
engaged in the carrying of six or fewer 
passengers. 

Sailboard means a sail propelled 
vessel with no freeboard and equipped 
with a swivel mounted mast, not 
secured to a hull by guys or stays. 

Use means operate, navigate, or 
employ. 

Vessel includes every description of 
watercraft used or capable of being used 
as a means of transportation on the 
water. 

5. A new 9 175.5 is added to subpart A 
to read as follows: 

9 175.5 Exemption from preemption. 

The Slates are exempted from 
preemption regarding establishing, 
continuing in effect, or enforcing State 
laws and regulations on the wearing or 
carriage of personal flotation devices 
concerning the following subject areas 
within the jurisdictional boundaries of 
the Stale: 

(a) Children under a certain age. 

(b) Operating a canoe or kayak. 

(c) Operating a racing shell, rowing 
scull, or racing kayak for recreation^ 
(noncompetitive or noncompetitive 
practice) purpose. 

(d) Operating a sailboard. 

(e) Operating a personal watercraft 

6. Section 17511 is revised to read as 
follows: 

917511 AppNcabtftty. 

This subpart applies to all 
recreational vessels that are propelled 


or controlled by moohinery, sails, oars, 
paddles, poles, or another vessel. 

7. Section 17516 is revised to read as 
follows: 

9 17515 Personal flotation devices 
requireil 

Except as provided in 9 175.17: 

(a) No person may use a recreational 
vessel unless at least one PFD of the 
following types is on board for each 
person; 

(1) Type I PFD; 

(2) Type 11 PFD; or 

(3) Type 111 PFD. 

(b) No person may use a recreational 
vessel 16 feet or more in length unless 
one Type IV PFD is on board in addition 
to the number of PFD's required in 
paragraph (a) of this section. 

5 Section 17517 is revised to read as 
follows: 

9 17517 Excepllona. 

(a) A Type V PFD may be carried in 
lieu of any PFD required under 9 175.15. 
provided: 

(1) The approval label on the Type V 
PFD indicates that the device is 
approved: 

(1) For the activity in which the vessel 
is being used; or 

(ii) As a substitute for a PFD of the 
Type required on the vessel In use: 

(2) The PFD is used in accordance 
with any requirements on the ajiproval 
label: and 

(3) The PFD is used in accordance 
%yith requirements in its owner's manual, 
if the approval label makes reference to 
such 0 manual. 

(b) Racing shells, rowing sculls, and 
radng kayaks are exempted from the 
carriage of any PFD required under 

9 17515 provided: 

(1) The vessel is engaged In 
competition; or 

(2) The vessel b engaged in 
competition practice and is 
accompanied by a tender equipped with 
PFDs for all vessel crew membm. 

(c) Sailboards and recreational 
Bubroersibles are exempted from the 
carriage of any PFD required under 
9 17515. 

(d) Vessels of the United States used 
by foreign competitors while practicing 
for or racing in competition are 
exempted from the carriage of any PFD 
required under 9 175.15. 

Dated: October 30.1902. 

W.|. Ecker. 

Rear Admiral U.S Coast Guard. Chief, Office 
of Navigation Safety and Waterway ^rvices. 
|FR Doc. 02-27097 Piled 11-41-02; 8:45 sm| 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

S0CFRPart20 
RIH 10ie-AA24 

Mlyratory Bkd Hunting; Late Seasons 
and Dag and Possession Limits for 
Certain Migratory Game Birds 

aoemcy; Pish and Wildlife Service. 
Interior. 

action: Pinal rule, technical correction. 

SUMMAIIY: The Fish and Wildlife Service 
is correcting an error in the rule 
prescribing open seasons on waterfowl 
that appeared in the Federal Register on 
September 28,1992. 

OATES: Effective on September 2a 1992. 
for further information contact. 
Thomas |. Dwyer. Chief, Office of 
Migratory Bird Management. U.S. Fish 
and Wildlife Service. Department of the 
Interior, room 634-Arlington Square. 
Washington. DC 20240. (703) 358-1838. 


SUPPLEMySARN RIFORMATIONl ^blic 
commeot was received on proposed 
rules involving these seasons and was 
addressed in the September 22.1902. 
Federal Register (57 FR 43856). hi that 
document, final frameworks were 
published that would allow these 
seasons. However, an error was made in 
the September 26 Federal Regiater 
prescribing the late open seasoosL. 
hunting hours, hunting areas, and daily 
bag and possession limitB for certaia 
migratory game birds in the United 
States. ITie correction does not change 
the contents of prior proposed er fm^ 
frameworks. 

Dated: October 28.1992. 

Mike Hayden. 

AsBistant Secieto/y for Fish ond Wiidhfc ond 
Porks 

Part 20—(Corrected I 

The following correctioo ia made in 
Migratory Bird Hunting; Late Seasons 
and Bag and Possession Limits ftis 
Certain Mi^tory Game Birds published 


in the Sr'ptember 28.1992, Federal 
^ 44616). . 

On page 44631. under the heading 
Wyoming, the bag and possession limits 
for Ducks and Mergansers are revised to 
rend •‘Point System.” 


§20105 Seasons, Omits, and shooting 
tours for wateffowt, coots, and galUnules. 


• • • 

• • 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Availability of Fiscal Year 1993 Special 
Tribal Court Funds 

AQErrcv: Bureau of Indian Affairs. 

Interior. 

action: Notice. 

summary: The Bureau of Indian Affairs 
(BIA) invites submission of applications 
from the governing body of federally 
recogniz^ tribes and/or judiciai 
systems for FY 1993 Special Tribal Court 
funds. The purpose of the FY 1993 
Special Tribal Court program is to 
enable tribes to improve the 
administration of justice on reservations 
and within Indian communities and 
insure the expeditious and impartial 
adjudication of violations of tribal law 
and resolution of civil disputes Funding 
awards will be mack* on a cx>m{H*iitive 
basis under criteria, terms iind 
conditions set forth in this 
onnouncement. The authority under 
w*hich this grant program is authorized 
is 25 U.S.C. 13 and Public Low 102-381 
AFFECTIVE OATES: The closing dote for 
submission of applications under this 
announcement is close of business 
December 21,1992. or postmarked on or 
IwfcHe midnight December 21, 1992. 
ADDRESSES: Bureau of Indian Affairs. 
Branch of judicial Services. MS 2811- 
NflD. 1649 CSli. NIA'.. VKashingtoOi DC 
2CP40-400L 

FOR FURTHER INFORMATION CONTACT. 
Branch of |udlcial Services at (202) 206- 
4100 

SUPPtEMENTARV INFORMATION: 

A. Scope of FY 1993 Special Tribal Court 
Progrotfi 

The purpifSE af the Special*'Riibd 
Court program is to improve and' 
maintain the capabilities of Indian tribes 
to manage and administer justice at a 
level which will insure the cxptditious 
ond importial adjudication of violations 
of trilHii law and resolution of civil 
disputes To accomplish this purpose the 
BIA is interested in funding projects 
thot: 

1. Improve the operation omi 
management of the tribal court ot both 
the trial and appellate level, including 
tiie development of rtfcords 
management, court pi*rsonnel 
nuinngenienL processing time standards. 
caseHow management, juror utilization, 
reporting and other procedures 
designed to improve the mnnajarmenl 
systems of the court; or 

2. PAamine and develop codes, 
ordinances, rules, procedures, and/or 
evidentiary standards w htch assure the 


fair and impactial oikninisiration of 
Insticc. expeditious adjudication, and 
implemenlatloft of Ihe requiremenis of 
the Indian Civil Rights Act: or, 

3. Support programs which develop 
community^basf^ dispositional 
olternativcs and enhance judicial review 
ond management of cases involving 
substance abuse, juvenile and status 
offenders, and/or family violence, 
spccincally spouse abuse, elder abuse, 
and child abuse, neglect and 
dependency; or, 

4. Projects which address speciai or 
unique problems, such as court review 
and evaluation, community education 
and access to justice, traditional or 
alternative dispute resolution, 
automation and technology acquiakioiL 
and/or education and training ter judges 
and court personnel. 

B. Eligibility Criteria 

llic governing body of a federally* 
recognized tribe with an estahliahed 
judicial system or newly created tribal 
court, or which intends to cstablioh a 
judicial system may apply for fundlfig 
under this announcement. Tribes with 
populations of less than 400 may apply 
for funding under a multi-tribal or 
consorUii arrangemant 

C. Other Conditiofis 

1, Approximately $1,000,000 will be 
available under this announcement. 
Ftindingawards wid range in amounts 
of Si0.066 to S3S40n0*for individual tribal 
courts ond fivm $20,000 to $50,009 fer 
muhktribakQr eonsttrtium awards. 

T, feeoinplete and/or unresponsive 
applications will not be reviewed er 
rated and there shali be no appeal rights 
fbr such appUcatlons. An incomfilato 
and/or unresponsive application may be 
ao apphealion without: a current tribal 
governing body or council resoluboo:. an 
ngenoy attd orea^ofSce recommendation, 
except self-governance tribes for wrhich 
only an area office recommendatioo is 
required, or, an application seeking 
ordinary, routine operational costs for a 
court system. 

Application Process 

A. Content of Appiicatuw 

1. Applications for funding in Response 
to this announcement shall follow the 
application requirements set forth in the 
Office of Management and Budget 
(OMB) Circular A-102. Uniform 
Requirements for Assistance to State 
and Local Governments, including 
completion of Standard Form SF €29 
Facesheet and narrative. SF-424b 
Standard Assurances (Non- 
constniclionl, as well as DI-1955|May 
19901 Assurance of a Drug-free 


Workplace, incorporated at the end of 
tins notice. 

2. Applications shall include: 

(of A citation of the program areafs} te 
be a^ressed by the proposed project: 

fbf A statement of specific needs and/ 
or pt^lems to be addressed by the 
project and the approach to be taken to 
meet such needs: 

(cl .A dbscription of the expected 
prfxhicts/benenta to be derived from the 
profset and how they relate to the BlA*s 
obj^ive to improve the administration 
of jttstice and insure the expeditious and 
impartial adjudication of violations of 
Iribsl law' and resolution of civil 
dtsputes; 

tdl A description of the manner in 
wl^h the proposed project will be 
accomplished: 

(ej A description of the tasks and 
rcsoiffces needed to implement and 
eoinplete the project including a list of 
caosultants. organizations and/or key 
staff required, if any. and a summary 
description of their qualirications; 

(fl A detailed budget and budget 
justfcHlion which reflects how the 
preji^Fs costs are reasonable in view of 
the anticipated results and benefits; 

IgiA statement indicating how other 
sviutable resources such as tribal 
income, self-determination grants or 
contracts will be committed to 
supplement or support the project: 

[i) A description of the manner in 
which Ibe sesults and benefits of the 
pfo^r will be evaluated: 

yj The application must include a 
nibol resolution or endorsement or such 
other written expression as tribal laws 
or pmctioc require. In addition, all 
appheations must include letters of 
Rscemmendation/support from the local 
BLA agency and/or area office 

B. Application Review 

AH applications will be received and 
rated at the BIA central office by review 
panels composed of BIA field and 
ccnieol office personnel. Applications 
wHIrbe reviewed and rated on the basis 
•f the criteria set forth below; 

(ll'SDiMment of the Problem and 
Efemensiration of Need for Assistance 
(15 points^—Appliratlons should 
dascribe the problem within the context 
of the serv ices now available and 
services unavailable in the community; 

(2| Results and/or Benefits Expected 
jk5 points)—Applications should 
idei^fy the results and benefits to be 
d eri ved from the project describe the 
popoloffm to be targeted and the 
nuiaber of persons expected to benefit, 
and dkscrilN* types of services to be 
pravidrcf 
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|3) Soundness of Approocii (35 
poinIsK—Applkatioiis shook] reflect an 
understanding of the problem to be 
oddreMed end the expected ootbome of 
the prafect The apphcation should: 
Outline a sound anud workable pk»n of 
action: identify activities to be carried 
out and demonstrate a reasonable 
schedule of accomplishments and target 
dates (timetine): and. relate the work 
plan lo the criteria to be used to 
evaluate the results and impact of the 
project: 

(4) Staff Qualifications {10 points)— 
Applications should describe the 
barJcground. experience, training and 
qualificaitons of consultants, 
orgamzations and/or key staff and 
describe bow prospecltve staff will be 
recruited and selected. Position 
descriptions detailing responsibilities 
and requirements, such as education, 
experience, skills or persona] qualities 
should be included 

(5) Organizational Experience (10 
points)—Applicafkms shoold dei^be 
signiftcani organizational experience In* 
ridministcring funds induding a 
description of the financioi system to be 
iisifd to monitor project expenditures 


|S) Budget and Budget Narrative (15 
points)— Applkatioos should 
demonstrate project costs are 
reasonable in view of tlie expected 
results and benefits. Major budget 
categories such as persatxnel, beneBts. 
travd. supplies, equipment and 
administration must be budgeted 
directly and identified dearly. The 
budget oarratlve should provide the 
basis (or computing all project-related 
costs, induding: 

—Personnel estimates should indicate 
the amount of time personnel will 
spend on the pn^uct and hoorfy rate. 
—Supplies and expenses should 
indicate purpose and usage, for 
example: Tdepbone expenses shotiid 
estimate the percentage of base and 
long distance telephone charges 
necessary lo accomplishing the goals 
and objectives of the project. 

—Calculation of per diem and 
transportation may be based on tribai 
ralea but most imUcate which 
personnel will be traveling, the 
number of trips lo be taken, lengths of 
stay, and coal esthnalrs. 


—Purchase of equipment must be 
related lo the goals and objectives of 
the project. 

C. Submission of AppBcalkms 

1. An original application and two (2) 
copies of the complete grant application 
must be submitted with all required 
documentation, to: Department of the 
Interior, Bureau of Indian Affairs. 
Branch of Judicial Services. MS-2B11- 
MIB, 1849 C Sired NW„ Washington. 
DC 20240-4001, by dosc of business 
December 21.1092. 

2. Applicatioos must be lutnd* 
ddivei^ to the Branch of Judicial 
Services no later than the close of 
business 4*.30 EST. December 21. 
1002; or. postmarked on or before 
midnight December 21.1992, and 
received in time lo be reviewed along 
with all other timely applications. 
Applicants are encouraged lo retain a 
legible, dated receipt issued by the 
commercial carrier or US. PoMi 
Sdvice. 

Eildls F, 

4ss/j tan4 Secreiary-^iiuiioik A ffoir^ 
sauna coot wwas-M 
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APPLICATION FOR 
FEDERAL ASSISTANCE 


OMB Approval No. 0348-0043 


I TYPE 0 * SUBMISSION 

n Cortstnxtion 
C fio^-ComruCdon 


rOATCSUBMfTTtO 


; X OATi ACCCiVeO tr STATt 

C Corttntoon 4 041E fteCDVEO BV tOStci 

C NofvCo^i;%jCcnI 


A9Qkar^\Q»n^»9^ 


$m Apoicacon fc«ni 


Ffoerai Vatrii^,#f 


1 APPUCANTIIMMyiATION 


U9A Hktw 


OrgftniM»on« Umc 


AeC^Mt atjt» 


fiant A'td nuTMT of carton lo coracto on tN» 

a0O‘«cron ^sa «<«• 


U 


y 6^ k^PUtAh^: 909^0^^ t§f:9f tn Co*} 


• EMPlOVCA lOENTlFCATKM NUMSEA (EiNf 


m-czi 


n 


□ 


• ^YP£ OF APPLICATION. 

C Naw □Comi'VAXn 

f Pvat^gr t^Har oonaa) 


□ □ 


A Swa 

0 COJOTf 

C 

0 Townsho 

€ hit<%a9t 
F 

GT Dtxi 


H rtfadanda*! Scf^ 0»ai 
I Start Co**ifO'»td a< Higrtf ui/pir^ 

j Pfr^a*4t 
K tao an 

L knO>¥<4Pa 

M ProA:0^*2abon 

N Ort< ;Siac*Vl_ 


A irt&tas* Am vd 0 . Oac*aaaa Avearo C i'*craaria O.^'oto^ 
0 Oacftait D*a*afo^ 0 ?>a^ ^sptoJy; 


X NAME Of FEOERAU AGENCY 


I to catalog OF FCOEiULCX>MC 8 TlCASS 4 STANCENUM 8 EII- 

m-cn 


It OCtCIUPTiVETTTLSOF APPLiCAffTSPqOaECT; 


TrTiE 


13 AREAS AFFECTED BT PROJECT fC/aas. Courm% StMm •fcl 


IS. PROPOSED PROviECT 

«4 CONORCSBIONAlOttTWetSOP- 

S'A'-Oaia 

Erd»-»g Oait 

a AaaitcanT * s P« 0 |aa 

IS ESTRIATEO FUNDING 


: i 

Its S aPBUUnON SUBJECT TO BEwev/ 8 V STKTE CXECUnVC OeOCR 
' amPROCESS** 

a FaCa^ 


S 

00 





1 a VES THiSPREAPPLCATlON'APPLNIAnON WA 5 MA 0 C AVAAABLE 

c A»>cat'» 

s 

00 1 

1 

TO the state executive OFOER i 23 T 2 PROCESS FOR 

1 REVIEW ON 

c S^art 

s 

“ i 

DATE 

e Local 

1 

00 

1 

1 0 NO O PROCRAMISNOTCOvEnEOeVE O '2372 

a Otrtf 

1 

00 1 

1 c Ofl pnoQ«AM HAS NOT kcn selected ST STATE roe 

REvEw 

• inooma 

1 

00 






17 . G THE APPUCAKT OEUNOUENT ON ANY FCOCRAL DEBT? 

g total 

1 

1 

! 

00 

O YM F anaor ar aspianatiOn O No 


fi TO Tn€ BEST OF MT KNOWLEDGE AND BEUEF, AU OATA 9i Tn«$ APPlICATION/PIIEAPPUCATION ARC TRUE ANO CORRECT THE DOCUMENT HAS 
BEEN DULY AUTHORIIED BY THE COVERNINC BOOT OF TnE APPCCAnT anO THE APPUCAKT WILL COMPLY WITH THE ATTACHED ASSURAiNCSS IF THE 
ASStSTANCC IS AWARDED 


a fyoa Nar*^ or Atftiorvtd RaoraaaAtairva 

0 Tf# 

c. Tatto^Ri'aNumda# 

0 S'g'WLrt o' ALthoajto Rooftaantaivt 

• OoitSgnao 


Eat^a<t U M f 

aMfMrtaat lar Laca< RaaratvciM^ 


SI wWat^ Fana na (REV. 4^ 
f rtBcnaai by OME Ckcunar A^tl 






































































Federal Register / Vol. S7> No, 217 / Monday, November 9, 1992 / Notices 


53421 


INSTRUCTIONS FOR THE SF424 


Public reporting burden for this collection of infofmafxm 15 esumsied 10 average 45 ninuies per ccs po o frc . iocluding tune for 
reviewing instructions, searching cxisring dau sources, gathering and matnistning the da !3 needed, and completing and 
reviewing che collection of tniormauon. Send comments regarding ihc bordco of 2 ay other aspect of this collection 

of information, including suggestions for reducing this burden. 10 the Office of Marageoiem and Budget. Papcrwoiit 
Roducuon Project {0348-00^3). Wasbingioo. DC 20503 

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE OFFICE OF MANAGEMENT AND BUDGET. 
SEND rr TO THE ADDRESS PROVIDED BY THE SPO^fSQRINC AGENCY. 

This a j flandard form used by applicants as a rciquired (acesheei for preapplicaiions and applicaoons submiiied for Federal 
assistance, h wrB be used by F^cral agencies to obtain applacam ccrtdkacion that States which have estibiished a review md 
comment procedure in response to Exectuive Order 12372 laid have aekcied the progr a m to be mchided in ihcir process, have 
been given an opportuAity to review the applicant*! submission. 


Item: Entry: 

1. Self-explanatory. 

2. Dace application submitted to Federal agency (or Suue 4 
applicable) & applicant's control number (if amicable). 

3 Sute use only (if applicable). 

4 If this applkotxm is to contmue or revise an eaisiK^ 
award, enter present Federal idenufier number. If for a 
new projca. leave blank. 

5 Legal name of applicant, name of primary organizational 
unri which will undenake the assistance activity, complete 
oddmss of the applcaiiu ami name mid telephone nt^ 

of the pcfumiocomaLion maoers lelatedtochn 
application. 

6 Enter Employer Idenuficaiion Number (ELN) as assigned 
by the hncfiml Revenue Service. 

7 Enter the oppiopriaie leiier to the space provided. 

8. Check approprtaic box and enter appropriate letserfi) m 
the spacefs) provided: 

“New** means a new assisiance aw«d. 

— “Continuation'' means an extension for an addiiionaf 
funding/budget period for a project with a projected 
compkiion date. 

— “RevtsKm" means any change in the Federal 
Govemmem's fmancial obligation or comiitgent 
liabitky from an existing obligation. 

9. Nante of Fedcrai agSAcy from which assistance is bang 
requested with this appiicaiion. 

10. Use the (Zaialog of Federal Domesu: Asstsiance miiTiber 
and title of the progiam oodei whxJi assissanoe Is 
requested. 

11. Enter a bocf dcacripuve tick of the project If moic 
than one program is involved, you should append an 
explanauon on a separate sheet. If appropriate (e.g., 
construction or real property projects), aUKh a mop 
showing project location. For preapplications. use a 
separate shM to provide a summary description of 
thisprojecL 


Item* Encry: 

12. List only the largest political entities affected (e.g., Suie, 
counties, cities). 

13. Seif-ciplanaiory. 

14. List the appheam's Congressional Disina and any 
Discnci(s) affected by the progcam or projocc 

15. Amount requested or 10 be contributed during the first 
funding/budget period by cacbconc h binor. Value of in- 
kind comnbuiions should be mcluded on appropnaie lints 
OS applicable. If the aoioo will result in a dollar change lo 
an exisong award, indicate oafytbc amount of the change. 
For decreases, enclose the amounum parentheses. If both 
basic and supplemental omourus arc included, show 
breakdown on an attached sheet For mukiple program 
fuffding. use totals and show bceaf:down using same 
caicgorcs as item 15. 

16. Apptkanu should contact the State Stogie Fouu of 
Contact (SPOC) for Federal Execuuve Order 12372 10 
detenninc whether the application is subject to the Sute 
intergovemmencal review process 

17. This question applies to the applicant organization, not 
the person who signs as the auihorued representative. 
Categories of debt indode delinquent audit thsallowanccs, 
loans and taxes. 

18. Tobesigoedby thcauihoozedfqireseaiacfveof the 

applicant. A copy of the governing body's aauhoruation 
for you 10 sign applicaciofi as official rcfyesentotive 

must be on file in the applicant's office. (Certain Federal 
agencies may require that this aufnomacion be suNnitfed 
os pan of the appticaoon.) 


Sf 424 e«C4 (Acuf. 4-a2) 
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OMS Asfxovai No 0348-0040 


ASSURANCES — NON CONSTRLCTION PROGRAMS 


Public reporung burden for this collection of information ij etumaicd to average 15 minutes per response, including 

time for reviewing instructions, searching enisling dau sources, gathering and maintaining the data needed, and 
completing and reviewing the collection of information. Send comments regarding the burden estimate or any other 
aspect of this collection of information, including suggestions for reducing this burden, to the OfTice of Management 
I and Budget. Paperwork Reduction Project (0J<:8-0040). Washington. DC 20503. 

RETDR.N YOUR COMPLETED FORM TO THE OFFICE OF MANAGEMENT AND 
! BUDGET, SEND IT TO THE ADDRESS PROVIDED BY THE SPONSORING AGENCY. 


NOTE: Ceruin of these assurances may not be applicable to your prpjea or program. If you have qunuons, please contact 

the awarding agency. Further, certain Federal awarding agencies may require applicants to ceritfy to 
j<Sdiuonal assumncfs. If such is the c;isc. you vmII be nocilicd 

As ihc duly auihonzcd rcprcscniaiivc of the applic^i I certify ihsu the applicant 


1 Has the legal authorn) to apply for Federal assistaaXe 
ard the tnsuiuiionai. managerial and financial capabilicy 
(including funds sufficient U) pay ihc non-FcdcraJ share 
of pro)ea cost) to ensure proper planning, managemem 
and completion of the project described in this 
appltcaiion 

2 Will give the awarding agency, the Comptroller Gencrx 
of United States, and if appropnaic, the Stale, through 
any authorized rcprescniaovc. access to and the right to 
examine all records, books, papers, or document related 
to the award: and will establish a proper accounting 
system m accordance with generally accepted 
accounting siandaids or agency dirccuves. 

3 W ill csuWish saicguards to prohibit employees from 
using chcir positions for a purpose that consinuics or 
presents the appearance of personal or organizational 
conflict of interest, or personal gam 

^ Will initiate and complete the work wuhin the 
applicable time frame after receipt of approval of the 
awarding agcrKy 

5 Will comply wi|h the Iruergovemmenial Personnel Act 
of 1970 (42 U. S. C. §4728-4763) relating to presenbed 
standards for mcni systems for programs funded under 
one of the ninciccn statutes or rcgulauons spcciHed in 
Appendix A of CRM's Standards for a Mem System of 
Personnel Administration (5 C. F. R. 900. Subpan F). 

6 Will comply with all Federal statutes relating to 
nondisenminauon These include bui arc not limited to 
(a> Title VI ot Che Civil Righu Act of 1964 (PL, 88-352) 
which prohibits discnmination on the basis of race, color 
or national origin; (b) Title IX of the Education 
Amendments of 1972. as amended (20 U. S. C §1681- 
1683> and 1685-1686). which prohibits discrimination 
on Ihc basis of sex: (c) Section 504 of ihc Rehabilitation 


Act of 1973. as amended (29 U, S. C §794), which 
prohibits discnminaiion on the bas:s of haruiicaps; (d) the 
Age Discriminaijon Act of 1975, as amended (42 U. S. C. 
§6101-6107). which prohibits discrimination on the 
basis of age; (c) the Drug Abuse Office and 
Treatment Act of 1972 (P L. 92-255).asarncfxlcd,iclanng to 
nondiscrimination on the basis of drug abuse; (0 ihe 
Comprehensive Alcohol Abuse and Alcoholism 
Prcvcniion. Treatment and Reh:i>ilnation Act of 1970 
(P.L, 91-616), as amended, relating to nondiscnminaaon 
on the basis of alcohol abuse or alcoholism; (g) §§523 and 
527 ol the Public Health Service Vet of 1912 (42 i;,S.C. 
290 dd-3 and 290 cc-3), as amended, relating to 
confidenuaiuy of alcohol and drug abuse patient records, 
(h) Tiilc VIII of the Civil Rights Act of 1968 (42 U.SC. 
53601 ct scq ). as amended, relaung lo nondiscrimination 
in the sale, rental or financing of housing; (i) any other 
nondiscrimination provisions in the specific staiuie(s) 
under which application for Fetk:ral assistance is being 
made; and (j) the requirements of any other 
nondiscrimination stdtuie(s) which may apply to the 
application. 

7. Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Rea! Property Acquisition 
Policies Act of 1970 (P.L, 91-646) which provide for fair 
and equitable treatment of persons displaced or whose 
property is acquired as a result of Federal or federally 
assisted programs. These requirements apply to all 
interests in real property acquired for project purposes 
regardlessof Federal panic ipauon in purchases. 

8. Will comply, as applicable, with provisions of the Hatch 
Act (5 U S.C, §§1501-1508 and 7324-7328) which limit 
the political activities of emplayees whose principal 
employment acuviiics are fuixh^ in whole or in pan with 
Federal funds. 




Authorized for Local Reproduction 


4Z4i IHcv. 4f2| 

erMcrtb^ by OMt CtreuW# A-lCZ 
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9. Will comply, as applicibie. wnh ihe provisions of the 
Davis Bacon Act (40 US C. 5§276a to 276a - 7), the 
Copeland Act (40 U.S.C §§276c and 18 U S. C. 
S$874). amt the Conuact Work Hours and Safely 
Standards Act (40 U.S.C. §§227-333), regarding labor 
standards for federally assisted construction 
su5agrcemer>ts. 

10. Will comply, if applicable, with flood insurance 
purchase requirements of Section 102(a) of the Flood 
Disaster Protection Act of J973 (RL. 93*234) whw:h 
requires recipients in a special flood hazard area to 
participate in the program and to purchase flood 
insurance if the loui cost of insurable construction and 
acquisition is SIO.OOO or more. 

11. Will comply with environmental sundards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures*under the National Environmental Policy 
Act of 1969 (PL. 91-190) ar>d Exccuuve Order (EO) 
11514; (b^ nouftcation of violating facilities pursuant 
to EO 11738; (c) protection of wetlands pursuant to EO 
11990; (d) evaluation of Hood hazards tn floodplains in 
accordance with EO 1198S;- (e) assurance of project 
consistency with the approved State management 
program developed under the Coastal Zone 
Management Act of 1972 (16 U S C. §§1451 ci seq ); 
(0 conformity of PcdcQl actions to State (Clear Air) 
Implemeniaiion Plans under Section 176(c) of the 
Gear Air Act of 1955, as amended (42 U S.C. §§ 7401 
ei seq.}; (g) protection of underground sources of 
drinking water under the Safe Drinking Waier Act of 
1974, as amended, (PL. 93-523); and (h) protection of 
endangered species under the Endangered Species Act 
of 1973. as amended, (PL. 93-205). 


12. Will comply with the Wild and Scenic Rivers Act of 
1968 (16 U.S.C. §§1271 ct seq.) related to proieciing 
components or potential components of the national 
wild and scenic nvers system. 

13. Will assist the awarding agency in assuring compitarce 
with Secuen 106 of the National Histone Preservauon 
Act of 1966, as amended (16 U S.C 470). EO 11593 
(KknuficdtKm and protection of histone properties), and 
the Archaeological and Historic Preservation Aa of 1974 
(16 use 469a* let seq.). 

14. Will comply wid> PL 93-348 fcgrzding the proiecuoo of 
human subjects involved in research, develc^mcni, and 
related activities supported by this award of assistance. 

15. Will comply with the Laboratory Animal Welfare Aa of 
• 1966 (PL. 89-544. as amended, 7 U.S.C 2131 ei seq ) 

pertaining to the care, haiidluig, and tieauneni of warm 
blooded animals held for research, teaching, or other 
activities supported by this award of assistance. 

16. Will comply with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. §§ 4801 ei seq.) which 
prohibits the use of lead based paint in construction or 
rehabilitation of residence structures. 

17. Will cause to be performed the required financial and 
compliance audits in accordance with the Single Audit 
Act of 1984 o# 0MB Circular No. A-133. Audits of 
Insulations of Higher Learning and other Non-profit 
Institutions. 

18. Will comply with all applicable requirements of ail other 
Federal laws, executive orders, regulations and policies 
governing this program. 




SU3NATLRE OF AUTHORZEO CEKTlFYlNCOFFICtAL 

) 

• ' i 

7TTU 

WfCAKT OMANSAnON 

; , - , . . t- . * : 

' 

DATE SUBMITTED 

' « 


Standard Form 4249 4/92) fck 
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U.9. Oepartnientof the Interior 

Certification Regarding 
Drug-Free Workplace Requiremeina 

This oruikaUeM 4» r«ouiitd bylhs rtfuUiiofis unpItiiMriUiif thsdmc*lf«r *«rorkp4«csre^uirrmsfnsfcf t>*ru4 

Prs* WsrkeUcs 4«tol I^*430(11 Past 12,SabesfftDt Acpfy af tbs rrfuistion is svsiMlr from the tss^ne office 

tBErORECOMPl.r^^CCERTlnCA7fON.Rl:AD^NSTRUCT^O^^SON REVERSCl 

AtUrnsu I fCranteef Othtr Than Individuals! 

A. ThsfranuscsrulWiiliatK •tnorcoo€i«uasUe«viasadrm fcae warkplact by 

rar Pubftatonc a staiemmt rioirfyincemployess that the saitaafiiJ manufacuift.duuibuuoo.dmptoame. f osa staiB <i. tf soe af a camraMad 
tubttaiwe n prohibited m the friniee*! wkplace atd tpanfrtnf the acuonj chai «riU be taken against empAoyasa lor vtohtoaa af siich pro* 
hibitipcu 

rb> Csubhsfnng aoongoingdnaf free a^^arepesaprogranHoadbrm employees about - 
rf» The daiBgr^ el drug abuse M the workplace: 
i2t The grantee's pokey af msiaLaimag a drttg-free workplace. 

i3i Anypeatlaol* dcugcoonjahng.rekabthaaim. and employee aMisuoce programs, and 
U» The penalties that may be imposed upon tmployeao for drug abuse violations occurring m the workplace, 
ki Making it a requirement that tacb employee to be engaged In the performance af the grant be given a capy af the statemeet reqiiredby 
paragraph tan 

(d! Notifying the empkayer m the statement rttpored by paragraph <a< thacas a condioaoareenploymefrt under thegranu theemp^yer 
r|i Abide by the terms ef the siacement. and 

CeVatify the emptoyer m wm w g af ha or her eonvKtian for a vtolauoa af a crmuoaldrug eutote actumog m the workplace so later 
than Are cafmdar days after such cotmettoa, 

ce! Vaufyirvf the agency in wnting. withm uo calendar daya after receiving noivce under subpprmgTaph rdr(?>hofn an employteor othtr- 
wise receiving actual notice of such convicuon Employers of convicted empioyeat moit providt notice, inchiding poaiuon title, to every 
grant officer on wheat grant activtty tbeeaovicted amplayea waa working, unien the Pedrrmf aganry has designsted a central point for the 
receipf afsimhnoticea. Notice shall mchidf the tdeatiffcataannumbefls) of each affected grant. 

lO Taking one of the followt^ actions, wohm 30 calcar days of receiving notice under subparagraph idJi2>. with respect to any employee 
who IS so convicted - 

11! Taking appropnaie personnel action against such an employee, up to and including term*nation.consistent with the requiremenu 
of the RehabiUuuon Act of 1973. at amended; or 

c2i Requinng such employee to participate saiiifactoctly in a drug abuse assistance or rehabilitation program approved for such pur¬ 
poses by a Federal. Suu. or local health, law en/orcemant. or other appropriau agency. 

If! Making a good faith effort to coniinut to maintain a drug-fret workplace through impiemenUuonof paragraphsUMbMci.idi. <ai and 
lO 

B. The graniae may inaert in the space provided below the atteiai for the performance of work dona in connection with the specific grant 

b 

Place of Performance iStreet addresa. city, county, stau. iip codei 


Check_if there ore workplaces on Ale that are not idenufled here 

Name and Title of Authonted Reprtsenuuve 


Signature, 


Dale 


Dl 1959 
May 1990 
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Instructions for Certification 


1. By wfnirg •nd'cr fubmttimf th;i applKttiooor frini ai(re«mtni. ih^^rtnu^ pro^idinf the CenifKeuon Referding Drug Free WorfcpUce 
Rcquiremenu 

2. Thu cenincation is a mate nsl represer.uuon of fact upon which rehanct is placed when the sfency awards the grant. If it is laUr determined 
that iha grantee knowmgiy rendered a faisc ceruHcauon. or otherwise vioiates the re^asremenuofthe Drug-Free Workplace Act, the agency. 
addition to any other remedies availabie to the Federal Government, may take acoon aaihortied under the Drug-Free Workplace Act 

3 For grantees other than individuals, .kiternate I applies. 

4. Forgrantees whoaremdividuala. Alicmatt II applies, 

5. Workplaces under grania, for grantees other than individuals, need not be identified on the certification If known, they may be identifed in 
the grant application. If the grantee does not tdentify the workplaces at the time of application, or upon award. J there ft no applies tioo. the gran¬ 
tee must keep the idenuty of the workplaceision HI# m lU office and make the irJormation available for Federal inspection. Failure to identify all 
Known workplaces constitutes a violation of the grantee's drug-free workplace rtqairemenia. 

6. Workplace rdenufcauons must include the actual address of buildings lor parts of buildmgsi or other sites where work under the grant ukes 
place. Categorical desenp'. :na may be used le g. all vehicles of a mass transit authority or Siau highway department while in operauon. Sute 
employees in each local unempioyment office, performers in concert KalLi or radio studiosi. 

T If the worapiace idermlied to the agency changes during the performance of the grant, the grantee shall inform the agency of the change«ii. J it 
previously identified the workplaces m Question «see paragraph ffvei. 

%. Definitions of terms m the .^'onprocurementSuspensionand Debarment common rule and Drug-Free Workplace common rule apply to this car 
uitcaiion. Grantees* atuntion is called, m particular, to the following dcffnitiona from these rules 

"Controlled subsunce* means a controlled substance in Schedules 1 through V of the Controlled Substances Act <21 C.S.C. 8121 and as fur 
ther defined by regulation *21 CFH 1308.11 through I308.15h 

"Conviction" means a finding of guilt«including a plea of nolo contendere* or imposition of sentence, or both, by any judicial body charged 
w ith the responsibility to determine violations of the Federal or State criminal drug statutes; 

"Criminal drug statute* means a Federal or non-Federal cnminal statute invoKtng the manufacture, distribution, dispensing, use, or pos¬ 
session of any controlled subiUnce; 

"Employee* means the employee of a grantee directly engaged in the performance of work under a grant, including nl all "direct charge" 
empiovees. ♦m all "indirect charge* employees unless their impact or involvement ^ msignincanl to the performance of the grant; a»^ *iul 
temporary personnel and consultanta who arc directly engaged in the performance of work under the grant and who are on the grantee's 
payroll. This definition does not include workers not on the payroll of the grantee < eg.«volunteers, even if used to meet a matching require¬ 
ment; consuiunta or independent contractors not on the grantees payroll; or employees of iubrecipienta or tubcontracton in covered work 
p laces I. 


IFR Doc. 92-26989 Filed 11-6-92:645 am| 

BsjLiNO cooc asia-oi-c 
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Executive Order 12820—Facilitating 
Federal Employees’ Participation in 
Community Service Activities 
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Tide 3— 

The President 


Executive Order 12820 of November 5. 1992 

Facilitating Federal Employees' Participation in Community 
Service Activities 


By the authority vested in me as Pre8idef)l by the Constitution and the laws of 
the United States of America, ioclmling Public Law 101-610. as amended, and 
in order to ensure that the Federal Government encourages its eroploj^ees* 
participation in community service, it is hereby ordered as follows: 

Section 1. Charge to the Cabinet and Members of the Executive Branch 
Departments and Agencies. 

(a) The head of each Executive department and agency shall encourage 
agency employees to participate voluntarily in direct and consequential com- 
mmity seryiM. Community service participation may include, among other 
things, participation in programs, activities and initiatives designed to address 
problems such as drug abuse, crime, homelessness, illiteracy. AIDS, teenage 
pregnancy, and hunger, and problems associated with low-income housing, 
education, health care and the environment. The White House OfTice of 
National Service and the Commission on National and Community Service 
shall serve as a resource to provide information and support. 

(b) The head of each Executive department and agency shall designate a 
senior official of his or her department or agency to provide leadership in and 
support for the Federal commitment to community service through employee 
awareness and participation within his or her department and agency. The 
senior official shall report to his or her department or agency head to ensure 
that community service activities receive a high level of visibility and promo¬ 
tion. 

(c) The head of each Executive department and agency shall designate an 
existing office in his or her department or agency to perform the functions 
listed below. The office shall serv-e as the Office of Community Service and 
will be responsible for 

(1) Providing information to employees of the department or agency 
concerning community service opportunities; 

(2) Working with the White House Office of National Service and the 
Office of Personnel Management to consider any appropriate changes 
In department or agency policies or practices that would encourage 
employee participation in community service activilies; and 

(3) Acting as a liaison with the White House Office of National 
Service and the Commission on National and Community Service. 

Sec. 2. Administrative Provisions. 

The White House Office of National Service and the Commission on National 
and Commumty Service shall provide such information with respect to com¬ 
munity service programs and activities and such advice and assistance as 
may be required by the departments and agencies for the purpose of carrying 
out their functions under diis order. 
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CFR CHECKUST 


This checklist, prepared by the Office of the Federal RegisSer, is 
pubkshed weekly ft ts arrar>ged in the order of CFR tihes. stock 
numbers. prK^. and revtsion dates 

An asterisk <•) precedes each entry that has been issued since last 
week and which is now available for sale at the Government PrmtJnQ 
Office 

A checklist ol current CFR volumes comprising a complete CFR set 
also appears m the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly 

The annual rale for subscription to aM revised volumes is $620 00 
domestic. $155.00 adckbonal for foreign mailing. 

Mail orders lo the Superintendent of Documents. Ana New Orders. 

P O Box 371054. Plttst)urg^ PA 15250-7954 AH orders must be 
accompan^d by remtnance (check, money order. GPO Deposit 
Account VISA, or Master Card). Charge orders may be telephoned to 
the GPO Order Desk, Monday through Friday, at (202) 763-3238 from 
8:00 a.m. to 4:00 p.m eastern lime, or FAX your charge orders to 
(202) 512-2233 


r.tt# 

Stock Number 

Price 

Revision Date 

1 . 2 (2 fttscrvstf).. 

.(869-017-00001-9) 

SI3.00 

Jon. 1. 1992 

3 (1991 Co««ip4oTion ond 




Pam 100 and 101)_ 

. (8694)17-00005-71 

17 00 

• km. 1. 1992 

4 

(8694)17 00003-5). 

1600 

km 1. 1992 

5 Parts: 




1-699- 

(669-017-00004-3)..., 

16.00 

Jon 1. 1992 

700-1199_ _ 

, (669-017-00005-1) 

14.00 

Jon 1. 1992 

1700-Cfid. 6 (6 Rtsorycd) 

(8694)17-00006-0).„. 

19 00 

Jon 1. 1992 

7 Parts: 




0-26__. 

. (8694)17-00007-8)_ 

17 00 

Jon 1. 1992 

27-4S_ 

.(869-017-00006^)_ 

1200 

km. 1 1992 

46-51 

.(869-017-00009-4) 

1800 

Ion t. 1992 

52_ 

. (669-017 00010-6) 

24 00 

ion 1. 1992 

53-209_ 

(869-0174)0011-6). 

19 00 

km 1. 1992 

210-299 _ 

. (8694)17-00015-4). 

2600 

Jon. 1. 1992 

300-399 ____ 

. (869-017-00013-5)...._. 

1300 

Jon 1. 1992 

400-699_ 

. (869-017-00014-1). 

15.00 

Jon 1. 1992 

700-699 __ 

. (869-0)74)001$-9)-... 

1800 

Jon. 1. 1992 

900-999__ 

. (8694)17-00016-7)_. 

29 00 

Jon 1. 1992 

1000-1059_ 

,(869-017-00017-5) 

1700 

Jon 1. 1992 

1060-1119_ 

,(8694)17-000)8-3). . 

1300 

Jon 1. 1992 

1120-1199 _ 

(869-017-000)9-1) 

9 50 

Jon. 1. 199J 

1200-1499 _ 

. (869-017 00020-5)— . 

22.00 

ion. 1. 1992 

I$00-It99 _ 

(8694)17-00021-3). 

15.00 

Jon. 1. 1992 

1900-1939_ 

(8694)174)0052-1) 

1100 

ion 1 . 1992 

1940-1949..*.._... 

(869-017-00023-0) 

23 00 

ion. 1. 1992 

1950-1999. .. 

(869-0)74)0024-8). . 

26.00 

ion 1. 1992 

TOOO-Ind_ 

(8694)17-(K)025-6) ™. 

11 00 

ion 1, 1992 

6 _ _ 

(8694)174)0056-4). 

17 00 

ion 1. 1992 

9 Parts: 




1-199 ____ 

(8694)17-00027-2) 

23 00 

ion 1. 1992 

200-W __ 

(8694)17-00028-)). 

1800 

iwi 1. 1992 

10 Parts; 




0-50 ... 

(8694)174)0029 9) 

25 00 

km. 1. 1992 

51-199 _ 

(869-017-00030-2) 

1800 

ion- 1. 1992 

700-399 ... 

(869-017-00031-1) _ 

1300 

• Job. 1. 1987 

400-499 ____ _ 

(869-0174)0032-9)... 

20 00 

Job 1. 1992 

500-lnd. .. 

(869-017-00033-7) 

78 00 

Jon 1. 1992 

11 . 

(869-017-00034-5) 

1200 

ion. 1. 199? 

12 Parts: 




1-199 ... 

(869-017-00035-3' 

1300 

Jon V 1992 

200-219 ___ 

(8694)17-00036-1). 

1300 

ion 1 1992 

220-299„ . 

(869-0174»037-0),—- 

22 00 

Jon 1 1992 

300-499..... 

(869-017-00038-8). 

18.00 

Jon 1. 1992 

500-599_ _ 

(869-0)7-00039-6) 

17 00 

km. 1. 1992 

600-fnd__ 

(869-017-00040-0) 

19 00 

J<X5 1. 1992 

13 . __ 

(8694)17-00041-8) 

25 00 

Jon 1. 1992 


Tltte 

Stock Number 

Price 

Revision Dale 

14 Parts: 




1*59.._ 

(869-017-00042-6)_ 

2500 

Jon 1. 1992 

60-139__ 

_(869-017-00043-4) 

22 00 

ion 1. 1992 

140-199_ 

.(869-017-00044 2) 

1100 

Jon 1. 1992 

200-1199.. 

(869-017-00045-1). 

20 00 

ion 1. 1992 

1200-lnd 

^ (869-017-00046-9). 

1400 

km 1. 1992 

15 Parts: 




0-299 ... 

-(869-017-00047-7) . 

1300 

ion. 1. 1992 

300-799_ 

.(869-017-00048-5). 

21 00 

ion 1. 1992 

800-lnd _ 

. (869-017-00049-3) 

17 00 

km. 1. 1992 

16 Parts: 


0*149___ 

. (8694)174)0050-7). 

6.00 

ion 1. 1992 

150-999... 

-(869-017-00051-5). 

1400 

Jon 1. 1992 

lOOO-Cnd_ 

-(869-017-00052-3) 

20.00 

Jon 1. 1992 

17 Parts: 




1-199..-. 

. . (869-017-00054-0) 

1500 

Apr 1. 1992 

200-239_ 

.— (869-017-00055-8). 

17 00 

Apr 1. 1992 

240-€nd___ 

. (869-017-00056-6) 

2400 

Apr 1. 1992 

18 Parts: 




1-149_ 

.... (869-017-00057-4) 

16.00 

Apr 1. 1992 

150*279_ .. 

-(869-017-00058-2)_ 

19 00 

Apr. 1. 1992 

280-399_ 

-(869-017-00059-1). 

1400 

Apr. 1. 1992 

400-W__ 

-(8694)17410060-4),__ 

950 

Apr 1. 1992 

19 Parts: 




1-199.. 

_(869-0174)0061-2) 

28 00 

Apr. 1. 1992 

20Q-fnd_ 

-(8694)17-00062-1)„ 

9 50 

Apr 1 1992 

20 Parts: 




1-399_ 

-(869-017-00063-9)_ 

1600 

Apr 1. 1992 

400-499-(8694)17-00064-7)_ 

3100 

Apr. 1. 1992 

SOO-tfld___(869-0174)0065-5) . 

21.00 

Apr 1. 1992 

21 Parts: 




1-99.. 

. (869-017-00066-3)_ 

1300 

Apr. 1. 1992 

100-169_ 

— (869-017-00067-1)._., 

14.00 

Apr 1. 1992 

170-199.. 

-(869-017-00068-0)_ 

1800 

Apr. 1, 1992 

200-299__ 

—.(869-017-00069-8). 

550 

Apr. 1. 1992 

300-499- 

_(8694)17-00070-1). 

29 00 

Apr 1. 1992 

500-599_ 

.(8694)174)00714))-. 

21 00 

Apr 1. 1992 

600-799__ 

.— (8694)174)0072-8)_ 

700 

Apr. 1. 1992 

800-1299... 

—. (8694)174)0073-6). 

18.00 

Apr 1. 1992 

130Q-fnd..__ 

..... (869-017-00074-4)_.. 

900 

Apr 1. 1992 

22 Parts: 




1-299....... 

(869-017-00075-2)._ 

26 00 

Apr. 1. 1992 

300-lnd___ 

..... (869-017-00076-1)....,. 

19.00 

Apr 1. 1992 

23 .. . 

(S69-017-00077-9) .... 

1800 

Apr 1, 1992 

24 Parts: 




0-199.*... 

.. (869-017-00078-7). 

34 00 

Apr 1. 1992 

200-499. 

— (869-017-00079-5)™ 

32 00 

Apr 1, 1992 

500-699___ 

_(869-017-00080-9). 

1300 

Apr. 1. 1992 

700-1699_ 

— (869-017-00061-7)... 

34.00 

Apr 1. 1992 

1700-lnd__ 

™ (8694)17-00082-5). 

1300 

Apr 1. 1992 

25. 

(869-017-00083-3) 

25 00 

Apr 1. 1992. 

26 Parts: 




it l.O-l-l 60_ 

.. (869-017-00084-1). ...^ 

17 00 

Apr 1, 1992 

t§ 1 61-1.169 

. . (869-017-00065-0). 

33 00 

Apr 1. 1992 

1.170-1 300. 

.(869-017-00066-8)_ 

19 00 

Apr 1, 1992 

$1 1.301-1.400 

. . (869-017-00067-6). 

1700 

Apr. 1. 1992 

11 1.401-1.500_ 

.(669-017-00088-4)._ 

38 00 

Apr 1. 1992 

tt 1.501-1.640._ 

(8694)17-00089-2) . 

1900 

Apr 1. 1992 

11 1641-1.850_ 

.....,(8694)174)0090-6) 

19 00 

Apr 1, 1992 

t{ 1 851-1.907. 

(869-0174)0091-4). 

23 00 

Apr 1. 1992 

U 1 906-1.1000_ 

.(8694)174)0092-2). 

26.00 

Apr 1, 1992 

§i 1 1001-1.1400 

(869-0174)0093-1). 

19.00 

Apr 1. 1992 

(§ 1.1401-M 

(8694)17-00094-9)_ 

2600 

Apr 1. 1992 

2-29.™. 

(869-017-00095-7). 

22 00 

Apr 1. 1992 

30-39.. 

(8694)174)0096-5)«,. 

1500 

Apr 1. 1992 

40-49___ 

(8694)17-00097-3). 

1200 

Apr. 1. 1992 

50-299.. 

(8694)17-00098-1). 

1500 

Apr 1. 1992 

300-499_... 

.. (869-017-000994))_ 

20 00 

Apr. 1. 1992 

500-599..__ 

.. (8694)17-00100-7)_ 

600 

•Apr 1. 1990 
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TIM 

Stoc6 Numb«f 

Prlc« 

Ravtaion Oaf# 

60a-M... 

. (B69-017-00101-5)._ 

650 

Apr. 1. 1992 

27 ParU: 




|.I99 

. (369-017-00102-3)_ 

34.00 

Apr. 1. 1992 

200>M... 

(369-017-00103-1)_ 

noo 

•Apr. 1, 1991 

M. - .. . 

. (369-017-00104-0)._ 

37 00 

Vty 1. 1992 

29 Part*: 




0-99 __ 

(369-017-00105-3) .... 

19.00 

ii4y 1. 1992 

100-499 . ^ _,, , 

. (369-013-00106-6). 

9.00 

Ji4y 1« 1992 

500-999 . ... 

. (369-013-00107-9)_ 

27.00 

hty 1. 1991 

900-1099. _ 

ri69-017.001(M.-71 

16.00 

July 1. 1992 

l900-t«l0 (fit 1901.1 M 



1919.999)_ 

. (869-013-00109-5)_ 

24.00 

Ally 1. 1991 

1919 ({ft 1910 1000 ID 




•Ml_ 

(86e-oi7-«iiie-4)_ 

16.00 

Ally 1. 1992 

1911-1925 

. (869-017-00111-2)_ 

9.00 

* Ally 1. 1989 

1926_ 

.(869-017-00112-1)_ 

I4JX) 

July 1. 1992 

192?-1M . 

. (869-017-00113-9)._ 

30 00 

AAy 1, 1992 

aOPvta: 




1-199 __ 

.(•••-013-00114-1). .. 

22 00 

Ally 1. 1991 

200.^99 

. (869-017-00115-5) 

\9M 

July 1. 1992 

7004M__ 

. (169-017-001W-S)_ 

25.00 

Ally 1. 1992 

31 Parte 




0-199__ 

(369-017-00117-1)_ 

n.oo 

July 1. 1992 

20a-feid.... 

(869-017-00118-0). 

254)0 

July 1. 1992 

32 Parte 




1-39, Vd 1._ . 


15.00 

* July 1. 1984 

i.so, V.I a. 


19.00 

* July l! 1984 

i-3f. Vd m _ 


13.00 

• AAy li 1984 

1-139. 

(IUir9-0i3^ll9l?) 

25.00 

July 1. 1991 

190-399_ 

(369-013^120^)... .. 

29.00 

July 1. 1991 

400^29... 

. (869-OI7-00)}1-0)_ 

29.00 

July 1. 1992 

630-699 . . _ 

(869-017-00)3}-«)... 

14.00 

•July 1. 1991 

700-799 

(869-017-00128-^-. 

20.00 

July 1. 1992 

600-M _ 

(869-017-00124-4).... 

20.00 

July 1. 1992 

33 Pane 




1-124.. 

(369-0(7-00125-2)_ 

1300 

July 1. 1992 

I2S-199__ 

4869-017-00126-1)_ 

2180 

July 1. 1992 

200^_ 

(369-017-00127 9)_ 

23 00 

July 1. 1992 

34 Parts: 




1-299 . 

(869-013-00138-1)_ 

2400 

July 1. 1991 

300-399_ 

(869-017-00129-5)_ 

19 00 

July I. 1992 

*00-b4 

(869-018-001)0-3)_ 

26 00 

July 1. 1991 

35.. ... 

(869-017-00181-7)_ 

12 00 

July 1. 1992 

30 Pane 




1-199 

(869-017-00133-5).. 

15.00 

Ally 1. 1992 

200-IM 

(•69-017-00138-3)_ 

32.00 

July 1. 1992 

37 

(869-018-00134-6)_ 

15.00 

Ally 1. 1991 

30 Pane 




0-17 . 

(869-013-eom-4)_ 

24.00 

July 1, 1991 

13-€M.__ 

(869-018-00136-7)_ 

22.00 

July 1. 1991 

39 . .. 

(869-017-00137-6)_ 

UOO 

July 1. 1992 

40 Pane 




1-51. . 

(869-017-00138-4). 

31.00 

July 1. 1993 

52. 

(869-013-00139-7)_ 

23 00 

July 1. 1991 

53-60 _ 

(869-017-00140-4_ 

36.00 

July 1. 1992 

61-30 ... 

(869-017-00141-4)_ 

16 00 

July 1. 1992 

•1-85.. . 

(869 013-00142-7)_ 

1100 

July 1. 1991 

36-99. 

t869-«>7-00>48-l)__ 

33.00 

July 1. 1992 

100-149 

(869-018-W144-3)_ 

30.08 

July 1. 1991 

150-139 

(869-017-00148-7)_ 

21.00 

July 1. 1992 

190-259 

(•69-OT7-OOU6-S).._ . 

16.00 

July 1. 1992 

260-299_ 

(869-0)3-00147-8)-.... 

31.00 

July 1. 1991 

300-399_ 

(869-017-00)48-1)_ 

15.00 

July 1. 1992 

400-474 . „ - 

(869-017-00149-0).. 

36.00 

July 1. 1992 

425-699.. 

(869^13^154-3)...... 

23 00 

•July 1. 1989 

700-789 

(369-013-00151-61_ 

20 00 

July 1. mi 

790-lfid 

(369-017-00153-48_ 

25.00 

July 1. m2 
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1.1-1 fo 1-10__ 

... T---T-T-r- 

13.00 

•July 1, 1984 

1. 1-11 Id Appundn. 2 (2 twurvud).. .. 

1300 

• July 1. 1984 

3-6. 


14,00 

• July 1« 1984 

7___ 


6.00 

• July 1. 1984 

3....,_^ . 


4.50 

•July 1. 1984 

9 _ 


13.00 

•July 1. 1984 

lft-17 


9.50 

•July 1. 1984 

13. Vot 1. Puns 1-5 


UjOO 

• July 1. 1984 

13. Vd. 3. PM 6-19 


1300 

•July 1. 1984 

18. VoL II. PM 20-52 ^ 


1300 

•Jdy 1« 1984 

19-100_ . - . 


13.00 

•July 1« 1984 

1-100__ 

. (869^>I7-80U8.«- 

9.50 

My 1. m2 

101.. 

. (869.018-00)54-1)_ 

22.00 

July 1. 1991 

102-200.. 
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201-liul.._ - 

. (369-017-00156-2)_ 

noo 
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.0694)134)0157-51_ 
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. (369-013-00158-3> 

5.50 

Oct. 1, 1991 
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. (369-013-00180-S)_ 

26 00 

Od 1. 1991 
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1-999 . .. 

(869-013-00161-3)- 
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Od 1. 1991 
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26.00 

Od 1. 1991 
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Od. 1. 1991 
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500-1 m_..... 
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Od 1. mi 

1200-lfid_ 
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1-40.. 

. (869-013-00169-9)_ 

15.00 

Od. 1, 1991 
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. (869-013-00170-2) 
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Od 1 . mi 

TtUllp _ , . 

(669-013-00171-1)...... 

7.00 

Od 1 . mi 

90-139___ 
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12.00 

Od 1. 1991 

140-155. .. _ 

. (369-013-00173-7) 

10 00 

Od 1. 1991 
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. (369-013-00174-5)_ 

1400 

Od. 1 . mi 
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. (369-013-00175-3)_ 

14.00 

Od 1. 1991 

200-499.... 

(869-013-00176-1)_ 

30.00 

Od. 1 . mi 

500-tM...... 

(869-013-00177-0)_ 

11.00 

Od. 1. 1991 

47PMte 




0-19___ 

(669-013-00173-3)_ 

19.00 

Od 1. 1991 

20-39«. 

(369-013-00179-6) ^ 

19 00 

Od. 1. 1991 

40-69_ 

<869-OI8-(»M(MD..... 

10 00 

Od h 1991 

70-79.. .. .. . 
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18.00 

Od 1. 1991 

80-IM.... _ 
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Od 1. 1991 
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1 (PM 1-51)_ 

(869-0>3-O0l<8-4). .. 

31.00 

Od 1 . mi 
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19.00 

Od 1. 1991 
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Ok 31. mi 
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(369-013-00194-0)_ 

37.00 

Od 1, 1991 

1000-1199_ 

(369-0I3-0D19S-3).. 

17.00 

Od 1. 1991 

ITOO-M 

(369-013-00196-6).....^ 

19.00 

Od 1, mi 

SOPMte 




1-199_ ___ 

(369-0134)8197-4)_ 

2100 

Od. 1 , mi 

300-599 

(869-0134)0193-2) .. 

17.00 

Od 1 , mi 

600-M.... 

(8694))3-00199-l>_ 

17.00 

Od. 1 . mi 

G8 IMts uMfwdiBpi 




Adi.-... 

(869-017-08053-1)....-. 

3100 
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